
SENATE No. 108.

In Senate April 13, 1848.

The Joint Committee on Claims, to which was referred the
Petition of Benjamin Wheeler,

REPORT:
The petitioner represents that he is, and for many years has

been, the owner of a portion of Chelsea Beach, so called, from
which he has been in the habit of deriving a considerable in-
come, by the sale of stones, —used for the purpose of ballast,—
taken from said beach. Said sale was, and is, the only source
of income derived by the petitioner from the aforesaid property,
and the right so to sell was, and is, of great value; and that
by an act of the legislature passed A. D. 1845, it was made an
indictable offence for the petitioner so to use and enjoy his
estate and property as aforesaid, thereby subjecting him to great
loss and injury. The law of 1845 was modified in 1846, and
its operation confined to a small part of the beaches. The pe-
titioner claims indemnity for damages arising under the law of
1845. It was stated before the committee, that the act of 1845
was the result of hasty legislation, and was not what was
intended; and, in evidence of it, that, in 1846, the law was
repealed or modified, and an allowance made by the Common-
wealth to Wm. Tewksbury, as an indemnity for loss sustained
by him, under the operation of said act. The committee are
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not called upon to decide whether this act was passed with due
deliberation, or that with undue haste; neither are they called
upon to express an opinion in reference to that part of the act of
1846, making an allowance to Wm. Tewksbury.

It is a matter of record, that Wm. Tewksbury was indicted
for taking away sand and gravel from his own land, contrary
to the provision of the statute of 1845, and that he was con-
victed; that he filed his bill of exceptions, which were taken to
the supreme court for revision, and there overruled. The law
of 1798 was in full force when Mr. Tewksbury and the pe-
titioner came into possession of their land. The same restrain-
ing power of the Commonwealth existed then, as now; their
land was held under this incumbrance, and it may be consid-
ered fortunate that they have so long enjoyed an income so
precarious. The law of 1845 was a revision, or addition to the
statute of 1798, which is now in force. In the case, Common-
wealth vs. Tewksbury, the court say they “are of opinion, that
such a law is not a taking of the property for public use, within
the meaning of the constitution, but is a just and legitimate
exercise of the power of the legislature to regulate and restrain
such particular use of property as would be inconsistent with,
or injurious to, the rights of the public.”

“The protection and preservation of beaches, in situations
where they form the natural embankments to public ports and
harbors, and navigable streams, is obviously of great public im-
portance, although, in many parts of the coast, the situation of
the shores is such, that the removal of sand and gravel would
not be of the least injury to any body.”

The court also say, that the law is constitutional, and is not
such an interference with the right and title of the owner, as to
give him a constitutional right to compensation, but is a just
restraint of an injurious use of property, which the legislature
have a right to make.

The committee cannot say, “by reason of being unnecessarily
debarredfrom the use of his land,” the petitioner should be in-
demnified,—but report, that he have leave to withdraw.

GEORGE DENNY, Chairman.


