
SENATE No. 117.

In Senate, January 13, 1848.

Ordered, That so much of the Governor’s Address, as relates
to the title of the Commonwealth to certain lands in Boston
Harbor, be referred to the Committee on Mercantile Affairs and
Insurance.

Sent down for concurrence.

CHAS. CALHOUN, Clerk.

House of Representatives, January 14, 1848.

Concurred.
G. W. STOREY, Clerk.

Commontotaltfj of
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The Committee on Mercantile Affairs and Insurance, to whom
was referred so much of the Governor’s Address, as relates
to the title of the Commonwealth to certain lands in the Har-
bor of Boston, have attended to that subject, and

That, in the address of the governor delivered, to the two
branches of the legislature, on the Hth of January last, he
alluded to flats in the harbor of Boston, as follows:—“In my
annual communication to your immediate predecessors, I stated,
that it was believed that the Commonwealth had an interest
in, and a title to, certain lands in the harbor of Boston, known
by the name of flats,'—of the precise location, limits, and value
of which lands I was not informed,—and I suggested the pro-
priety of some legislative provision in relation to the subject,
with a view of obtaining correct information. No definite
action was had on the subject by that body, and I recommend
it to your consideration. These lands are becoming every year
more valuable; and if the State has a valid title to the whole, or
any part of them, 1 know of no good reason why it should not
avail itself of that title. It would be well, at least, to know
what the rights of the State arc; and as no department of the
government has power to move in the matter, except the legis-
lature, it rests with you to determine whether any thing shall
be done or not.”

The committee have examined such public documents and
laws as they have been able to obtain, touching this subject,

Commonwealth o t r^assacljusctts.

In Senate, April 12, 1848.
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and the various plans deposited in the Stale library. By these
last, (he location and limits of the flats seem to be well defined.
The title of the flats in the harbor of Boston, beyond one hun-
dred rods from the upland, and below low-water mark, seems
to remain in the Commonwealth, but whether these flats are
held in trust, to be used only for the advancement and security
of navigation, or are convertible into money for the public
treasury, appears to be an open question.

By the common law, the seashores, between high and low
water, belong to the sovereign, for the benefit of the people.
In Massachusetts, by the Colony Ordinance of 1641, this sov-
ereign right was modified. This ordinance provides “ That,
in all creeks, coves, and other places about and upon salt water,
where the sea ebbs and flows, the proprietor of the land adjoin-
ing shall have propriety to low-water mark, where the sea doth
not ebb more than one hundred rods, and not more where it
ebbs farther: provided , that such proprietor shall not, by this
liberty, have power to stop or hinder the passage of boats, or
other vessels, in or through any sea, creeks, or coves, to other
men s houses or lands.'"’ By the 6th chapter, article 6, of the
Constitution, this ordinance, among others, is to remain in force
until altered and repealed by the legislature. It is plain that,
by this ordinance, important rights have been given to riparian
owners; and it is equally plain, that other rights are reserved
to the State. Precisely what has thus been granted, and what
has been retained, this committee are unable to agree,—and it
may be necessary, hereafter, in some form, to submit the mat-
ter to the judicial department of the government.

It lias been contended that, by the ordinance, the abuttors
have a right to occupy as far down as low water, and without
special leave of the legislature; and that, beyond that limit, the
Commonwealth holds only in trust for the public, and without
the right of converting the same into money'—in fact, that the
State has no other right than that of jurisdiction, with power to
grant or refuse the same to abuttors, as the public welfare may
dictate. The committee are not ready to admit the correctness
of either of these propositions. The language of the restraining
clause of the ordinance is equally in force with the granting
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clause. This restraining clause declares, that the riparian
owner shall not, by this liberty, have power to hinder the pas-
sage of boats, &c., “in or through any sea, creeks, or coves,
&c.” The building of a wharf or land over flats, where the sea
ebbs and flows, and over which boats, &c., have been accus-
tomed to pass, would stop or hinder such passage, and it is be-
lieved such may not be built under the ordinance, without a
license from the legislature.

If this view is correct, it would seem to follow that, whenever
the public necessity and convenience may require it, the ripa-
rian owner may be restrained from building any structures on
the flats even between low and high-water marks, if such struc-
tures would, in any serious degree, impede navigation, or tend
to obstruct or impair the harbor.

Whether the Commonwealth have or not the right to convert
the flats below low-water mark into money for the treasury, is
a question of much difficulty. The opinion of the committee,
on this point, would avail but very little, and therefore they do
not offer any. Grants have been frequently made of flats, and,
as far as the committee have been able to ascertain, to riparian
owners, and without price. The practice began and grew up
when the flats were of very little value, and involved the idea
of public, rather than private, advantage. Now, the flats in
Boston Harbor have become of great value, and many persons
and corporations are seeking to obtain them for individual ben-
efit and gain; and it has been intimated that, for some of them,
they would willingly pay large prices. It is doubtful whether,
for any price, or under any circumstances, the flats in Boston
Harbor should be permitted to be filled, and whether, in fact, it
would not be more wise to excavate a large portion of them, in-
asmuch as the rapidly increasing commerce of Boston must
soon require a great increase of water-accommodation. It is
also, as your committee are advised, entirely uncertain how
structures erected upon the flats may affect the channels of the
harbor; and, until some plan shall be 1 devised and matured,
having specially in view the great public interests of naviga-
tion and commerce, so essential to the State and the Union, it
is presumed the legislature will not dispose of these flats, either
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with or without price. It is not readily perceived, however, it
they are to be disposed of for individual advantage, why they
should not be paid for. It must be admitted that, if an acre of
flats were granted by the state without price, the grantee might
sell them the next hour for any price he could obtain, however
large. Why then, it may be asked, may not the state take the
value for the public use, as well as grant the power to an indi-
vidual to take it for his own use.

The rights and the duties of the Commonwealth, in relation
to these lands, are of grave importance to the public and to ri-
parian owners ; and it is believed that, if a commission, consist-
ing of three or more suitable persons, were appointed, to inves-
tigate this subject fully, they would be able to report such
satisfactory information as would enable the legislature, in a
just and suitable manner, to put these vexed questions at rest,
and preserve the best interest of the Commonwealth.

The committee therefore recommend the passage of the fol-
lowing resolve.

D. A. SIMMONS. Chau man.
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(£cmmontocaltij of LiLTmacijusctt?.

In the Year One Thousand Hight Hundred and Forty-Eight.

RESOLVE

Relating to the Flats in the Harbor of Boston.

Resolved. That the governor is hereby authorized, with the
advice and consent of the council, to appoint one or more suita-
ble persons, as commissioners, to consider, and report to the next

legislature, what are the rights and the duties of the Common-
wealth in relation to the flats in the harbor of Boston.


