SENATE

No. 144.

PETITION.

To the Honorable Senate and House of Representatives of the
Commonwealth of Massachusetts in General Court assembled
,

:

The subscribers, stockholders of tire Western Railroad, or
citizens of Massachusetts, respectfully represent, that it is, and
has long been, currently reported, and by many persons believed, that Abraham H. Howland, of New Bedford, a director
of the Western Railroad on the part of the Commonwealth,
and elected by the legislature, has, in the purchase by him, as
such director, of large quantities of oil, for the use of said
road, stipulated for, and actually received, to his own use, a
commission or bonus, from the seller of such oil, in disregard
of his duty as incumbent of an office of public trust, conferred
upon him by the legislature, and in derogation of the dignity
and interest of the Commonwealth, and to the prejudice of all
persons interested in said road. If said current reports are not
be vindicated. II
true, said Howland’s reputation ought to
himself
in a manconducted
they are true, said Howland has
of
the
trust
reposed
ner which, we think, proves him unworthy

in him by the Commonwealth.

Wherefore we respectfully pray, that your honorable body
will cause the facts to be fully investigated, in order that jus-
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tice to said Howland, the Commonwealth, and the other stockholders in said road, may he done in this matter.
And as in duty bound will ever pray.

April 29th, 1848.
David R. Greene,
H. A. Kemfton,
Geo. Randall,
Edw. Mott Robinson,
Aem. Barker,

House

A lex. Gibbs,
Geo. Howland, Jr.,
Benjamin

Clark,

Joln Akin,
John Howland.

of

Representatives, May I, 1848.

Referred to Messrs. Hayden, of Boston,
Train, of Framingham,

Warner, of Wrentham,
Williams, of Taunton, and
Fenn, of Stockbridge,
with such as the senate may join, with power to send for persons and papers, and to sit during the sessions of either branch.

Sent up for concurrence.
CHAS. W. STOREY, Clerk.

Senate, May 1, 1848.

Concurred; and Messrs. Wentworth and Goodrich are
joined.
CHAS. CALHOUN, Clerk.
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Report Of The Joint Special Committee to which was referred the petition of David R. Greene and others, asking for an investigation of the conduct of Abraham H. Howland, a director of
the Western Railroad,

REPORT:
1. That, on the first day of May instant, they notified the petitioners, and said Howland, to appear before them on the third
day of May, at which time the parties appeared, and severally
asked for process to bring before the committee such witnesses
and papers as were deemed by them essential to a full investigation of the subject stated in the petition.
The process required was granted, and the committee adjourned to May sth, at nine o’clock, when the parties appeared
with their counsel and witnesses. The investigation was then
commenced, and continued as long as the parties desired.
It appeared in evidence, that Mr. Howland was a director of
the Western Railroad in the spring of 1845, and that he now
holds the same, office, having been re-chosen by the legislature
in January, 1847. That, in the spring of 1845, he made a
contract, in writing, with Samuel Leonard, of New Bedford,
for the purchase of oil, by which Leonard agreed to sell Howland ten thousand gallons of manufactured sperm oil, —say
six thousand gallons of best winter sperm, and four thousand
best spring strained, at eighty-six cents per gallon; winter to be
delivered by the twenty-fifth of this month, and the spring to
be delivered by the tenth of April next, —one half to be paid
“
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for in cash, unless the said Abraham H. Howland furnishes to
the said Samuel Leonard an equal number of gallons of good
crude sperm oil by the tenth of April, at eighty-five cents. If
the said Abraham does not deliver, by that time, the said oil,
then the cash is to be paid for the one half, and the said Samuel is to wait until the arrival of the Ship Susan for the other
half. The said Samuel is to allow the said Abraham one per cent,
on the whole if paid for in cash, and one per cent, on one half
that is paid for in oil. It is understood that, if Howland pays
to Leonard an equal number of gallons of crude sperm to the
number of manufactured that the said Leonard delivers to
Howland, then there is to be no commission.”
On the 7th of April, 1845, said Leonard delivered, under the
contract, 6,015 gallons of winter oil, and, on the 28th of April,
4,035 gallons of spring oil. It was sent to the Worcester depot
in Boston, for the Western Railroad.
On the 20th of February, 1846, said Leonard sold to Mr.
Howland 5,114 gallons of oil, at 90 cents per gallon, for the
Western Railroad, which was delivered in the months of February and March, as appeared by the bills in possession of the
treasurer of the railroad.
On the 22d November, 1845, Mr. Howland purchased of R.
A. Palmer & Co., of New Bedford, 1,026 gallons of oil for the
Western Railroad, at 87 cents per gallon.
It also was in evidence, that, during the years 1845-6, said
Howland made sundry other purchases of oil for said railroad,
two of which were made of said Leonard.
The counsel for the petitioners specified, in writing, that,
upon the first purchase of Mr. Leonard, said Howland “did
receive the commission as provided for in the contract.”
2. That, upon the purchase made “during the year 1845
or 1846, the said Howland received a commission of fifty dollars from said Leonard, upon a similar purchase of oil, made
by him for “the Western Railroad, in his capacity of state
director of said corporation.”
The evidence to support this specification indicated the purchase of February 20, 1846, as the one referred to in the specification.
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3. That said Howland, subsequent to the purchase first
above mentioned, purchased another lot of oil for the use of
said road, in his said capacity, of one Richard A. Palmer, of
New Bedford, and received a commission thereon from the
seller.
The evidence, in relation to the sales mentioned in the first
two specifications, came from Samuel Leonard, who testified
that he made the sales, as before stated, to Air. Howland; that
he allowed him, on settlement of the transaction embraced in
the written contract, ninety-seven dollars and some cents ; that,
on (he sale of the 5,114 gallons, no contract was made as regards any commission or bonus; that he might have paid Air.
Howland twenty or fifty dollars; that there had been a good
deal of business between them. It might have been considered
paid on that or not; he would not pretend to say it was paid on
the oil contract. There might have been something said about
it; he would not say there was any thing said ; but he did not
pay it without being asked for it. He thought it was a fifty
dollar bill, and that it was paid at his house in February, 1846.
He also testified that he had solicited Air. Howland to introduce the sale of his (Leonard’s) oil in the western part of the
state, and that Air. Howland had agreed to do so; that he
never paid Howland any bonus except the fifty dollars and the
amount paid on the contract. The amount of services rendered
by Air. Howland, in the sale of oil, was not stated. The testimony of Air. Leonard was confused and very unsatisfactory,
arising, undoubtedly, from an indistinct recollection of the circumstances of the transactions. Pie was contradicted in many
particulars by a very intelligent witness; and several papers,
with the current accounts of the parties, which were read at
the examination, tended to throw much discredit upon his tes-

timony.
The following are some of the contradictions referred to
He stated that he drew drafts on Mr. Quincy for some of the
oil he sold, and Mr. Howland drew for some. It appeared that
:

neither Mr. Howland nor himself drew for any of it.
Also, that he paid 87 cents per gallon for a second purchase
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of crude oil from the cargo of the ship Susan. It appeared
that he paid 90 cents for it, and fifty dollars in addition.
Again that he did not disclose the contract between himself
and Mr. Howland until from six to eighteen months had elapsed.
It appeared that he told of it within three weeks from its date.
And that he delivered the contract to Edward M. Robinson,
one of the petitioners, but the time of such delivery did not exceed three months from the time of examination. It appeared
that he delivered it to said Robinson as early as January, 1847.
The committee entertain no suspicion of dishonesty in the
testimony of Mr. Leonard. It is probable that the original
transaction was but slightly impressed on his mind—and the
lapse of time has doubtless obliterated much of what was originally but partially comprehended. But, whatever may be the
cause, his examination disclosed but little upon which we could
:

rely.
The purchase of R. A. Palmer & Co. was made November
22, 1845, of 1,026 gallons of oil, at 87 cents per gallon, which,
with the charges of freight, amounted to $905 75.
Mr. Palmer testified, that 87 cents was the lowest price for
such oil; that, before and after that day, he sold such oi. for 88
cents, and some for cash at 87 cents ; that the price was fixed
at 87 cents by the parties, and Mr. Howland agreed to take it
if it was satisfactory ; that it was examined, and Mr. Howland
was satisfied with it; that Mr. Howland told the witness that
persons had been in the habit of allowing him one per cent, for
selling their oil. On returning to the counting-room, after the
examination, the witness was undecided about selling; upon consultation, however, with his partner, he agreed to sell, and paid
Mr. Howland $S 92, The witness added, that he should not
have sold the oil for less than 87 cents per gallon, if the commission had not been paid.
It was not contended, by the petitioners’ counsel, that the
price for either lot of oil was above the fair market value of the
article.
A statement of all the dealings by Mr. Howland, in regard to
oil purchased by the Western Railroad, was produced by the
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treasurer, together with the drafts and bills relating to the
same.
In relation to the sale mentioned in the first specification,
Samuel Leonard has, in writing, stated that he should not have
sold the oil any less, if the commission of f 44 33 had not been
allowed; and in relation to the sale in the second specification,
he had, also in writing, stated that he had not paid Mr. Howland
any commission or charges, or taken any thing from the Western Railroad, in consideration of the purchase of the oil.
James Barnes, superintendent of the Western Railroad since
October, 1842, testified, that it was his duty to purchase oil previous to the election of Mr. Gilman as president of the corporation.
In the discharge of such duty, his course was, to ascertain
the lowest price in the market, and buy at that price, and he was
in the habit of ascertaining the price from several dealers in
Boston, and obtaining also the price both at New Bedford and
Nantucket; and he was in the constant practice of asking Mr.
Howland the price in New Bedford, and made no purchases
without ascertaining from him the New Bedford market price;
that Mr. Howland never purchased any oil but by the direction of witness, after the price was ascertained. There might
have been a single instance where he received an order to purchase at the lowest price. It must have been of a very small
quantity. It was not the purchase of 10,000 gallons. Witness
never consulted any committee of the directors in relation to
the purchase of oil, but used his own discretion. He conferred
with Mr. Howland as he would with any other person, without
any reference to his being a director of the road, and simply because he was acquainted with the New Bedford market. He
always found Mr. Howland’s prices rather below the prices elsewhere. From that circumstance, Mr. Howland was directed
by him to purchase as he did.
Mr. Howland received no commission from the witness. He
was employed several times during three years. Since the fall

of 1346 the president has made the purchases.
It also appeared that, in the settlement between Leonard and
Howland covering the purchase named in the first specification,
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the terms of the written contract were disregarded by the
parties. Their dealings for eleven months exceeded $25,000.
The balance, upon the settlement, was against Leonard; and he
received hut $2OOO in cash, during the time. Subsequent to
making of the contract, the price of crude oil rose in the market; and Mr. Leonard, April 11, 1845. paid, for 4,940 gallons of
crude oil, 8G cents instead of 85, as stated in the contract. On
the 19th of April, he purchased of said Howland 16,391 gallons
of the same oil, being the Susan’s cargo, at 90 cents per gallon,
and paid likewise a bonus of $5O. This last quantity was sold
by Leonard to Charles W. Morgan, at the same rate. Mr.
Howland was the owner of one fourth of the ship Susan;
and it appeared in evidence, that this bonus or commission was
shared by the owners of the crude oil sold to Leonard, and consequently was not appropriated as a personal commission. The
contract gave Mr. Howland one per cent, on the cash payment.
There was no cash payment, excepting one of $2OOO, on the
amount. The bonus or commission neither conformed to any
amount of cash paid, nor to any parcel ofoil sold on either side,
taking the contract rate as a guide. Whatever construction,
therefore, may be given to the contract, as made by the parties,
it is clear that it was not in terms complied with; and it was
contended, on behalf of Mr. Howland, that the contract was
waived; that the adjustment of the account was made without
reference to the contract; and that the commission or bonus referred to made a part of the proceeds of the sale of crude oil,
and was shared in by the owners of the Susan, according to
their respective interests; and that, instead of the $94 33 being
a commission on the purchase of oil, it, in fact, made a part of
the proceeds of the cargo of the ship Susan. No reason was
stated in evidence why the contract was thus settled, nor upon
what principles, in regard to the substitution of the crude oil
for cash, the parties proceeded ; and the committee are left to
infer that the mode of adjustment was preferred by Mr. Leonard,
from the circumstance of the advance in the price of crude oil.
Mr. Leonard’s testimony threw no light upon this part of the
transaction.
After the evidence was heard on both sides, the counsel for
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Mr. Howland, alluding to the delicacy of his client’s situation,
stated to the committee that Mr. Howland would answer any
question that might be propounded to him, in relation to the
subject under examination.
The committee deciding not to put any questions to the respondent, the respective counsel gave their views upon the
question, and argued the various points arising in the case, and
then submitted it for the consideration of the committee.
We found no difficulty in agreeing, unanimously, that the
charges contained in the petition and specification were not sustained by the evidence, and now proceed to state our conclusions, and some of the reasons upon which they are founded.
The committee regard the payment of the insignificant sum
to R. A. Palmer & Co., as made for the personal good will of
the purchaser; that it had no effect whatever upon the price of
the oil, and no further dealings were had between them,—so that
it neither directly nor indirectly affected the interest of the
Western Railroad, upon the testimony of Mr. Palmer.
On reviewing the testimony bearing upon the dealings with
Mr. Leonard, it will be found that, notwithstanding the contract clearly states that, in a certain contingency, a commission
was to be paid to Mr. Howland, we have the statements of
Mr. Leonard, in writing, (made, it is supposed, in the winter of
1847,) that he should not have sold the oil any cheaper, if the
commission had not been agreed upon ; and that, in respect to
the sale of the 5114 gallons, no commission was paid to Howland upon that purchase. On his examination before the committee, on Friday last, he testified, that he did give Mr. Howland $5O in February, 1346, but he did not say whether it was
given upon that sale or not, although his attention was specially
directed to that point.
The committee find, upon a careful examination of the whole
evidence, including the written statements of Mi. Leonard and
suffithe accounts current of the parties, that they are without
taken
Mr.
actually
by
was
cient evidence that any commission
It
compewas
Leonard.
Howland, upon the oil sold by Mr.
settlement
tent for the parties to waive the written contract; no
of it ever took place, except as above stated ; and, although we

2

10

ABRAHAM H. HOWLAND.

[May,

are without the reasons that induced the parties to adjust their
accounts in the manner they did, the fact was fully proved,
that Mr. Howland did not receive any thing under the written
contract, as a personal commission, otherwise than as he was
an owner of the ship Susan. The sum of fifty dollars, charged
as paid to Mr. Howland upon the sale in February, 1846, was
not proved to have been paid as a commission on the sale of
oil, and the witness who was called to sustain the charge had
previously stated, in writing, that it was not so paid.
The committee further find, that Abraham H. Howland, in
his capacity of director of the Western Railroad, made no purchases of oil, at the times, and of the persons, mentioned in the
specification of said petitioners.
And further, that neither the Commonwealth, nor any persons interested in said railroad, have been prejudiced or injured
by the doings of said Howland in the premises.
In the present state of the public business, with the legislature
just drawing to a close, the committee have not, on this last
day of its session, time to examine the propriety of this transaction, any further than as it affects the public interests.
It should, however, be stated, that abundant testimony was
produced before the committee, of the high character and standing of Mr. Howland, for commercial integrity and honor.
Submitting the accompanying resolve for defraying the expenses of the investigation, we ask to be discharged from any
further consideration of the subject.

TAPPAN WENTWORTH,
J. Z. GOODRICH,
WILLIAM HAYDEN,
CHARLES R. TRAIN,
SAMUEL WARNER, Jr.
JAMES M. WILLIAMS,
DANIEL B. FENN.
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Senate, May 9, 1848.
Accepted, and ordered to be printed.
Sent down for concurrence.
CHAS. CALHOUN, Clerk.

House

of

Representatives, May 9, 1848.

Concurred.
C. W. STOREY, Clerk.
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