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To the Honorable the Senate and House of Representatives of
the Commonwealth of Massachusetts :

The Commissioners appointed by his Excellency the Governor,
pursuant to a resolve of the legislature, passed on the 26th of
April last, “ to report a system for the organization and disci-
pline of the militia of the Commonwealth,” respectfully submit,
in the following remarks, and the accompanying bill, the results
of their labors.

The commissioners, on entering upon the duty assigned to
them, were not insensible to their responsibility, and to the dif-
ficulty of the task, nor unmindful of the utter failure of success,
in the many efforts which had been made by others, to the ac-
complishment of the same purpose to which they had been ap-
pointed. Under a deep impression of the importance of the
subject, and with an earnest desire to render what service they
might, towards sustaining and invigorating an institution of the
government, the existence of which had been coeval with the
government itself, they accepted the trust; and they have, will-
ingly and laboriously, and as they hope, faithfully, given to its
discharge their best thoughts, and a devotion of time, in ses-
sions of the commission, as a board, and respectively in their
private offices, greatly beyond what seems to have been contem-
plated as necessary, in theresolve, under the authority of which,
the commission was constituted. As they proceeded in their
work, they have met with objections and embarrassments, which,
if not insuperable by others, they have found themselves una-
ble entirely to overcome; and not rarely has it occurred, that,
after arranging a system, upon an assumed basis of organiza-
tion, some constitutional obstacle, or some practical result in its
application to past experience and existing public sentiment,
would require its abandonment. In the endeavor to relieve
themselves from such difficulties, they have carefully reviewed
the course of state legislation ; have freely corresponded with
official personages in other states, and have earnestly invoked
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information, advice, and suggestions, from military officers of
experience and rank, now, or heretofore, in commission in this
Commonwealth. From all these sources of aid and instruction,
they fear there is but one conclusion to be drawn, either, that
there is a defect of power in the state government, to an efficient
and salutary militia organization, or the absence of a public sen-
timent in its favor, and a consequent unwillingness to submit to
the requirements of service, which alone can sustain it.

It may seem a gratuitous office to repeat here, considerations
of a political and social character, which eminently demand,
under a popular form of government, the organization of the
physical force of the State, in the shape of its militia. In the
judgment of the commissioners, neither time nor observation
has weakened the force or diminished the number and im-
portance of these considerations. “ The right to keep and to
bear arms for the common defence,” and the obligation to con-
tribute “personal service, or an equivalent, to the protection of
life, liberty, and property,” were held as axioms of privilege and
of duty, by the fathers of the republic; while the emphatic
declaration, that, “a well-regulated militia is necessary to the
security of a free state,” was inscribed upon the very platform
of our national union. Under such obligations and sanctions,
the militia system was originally instituted, and by the coopera-
tion of the general and state governments, each within its con-
stitutional scope of action, its existence has been continued, at
least upon the statute book, to the present day. Nor has it
been without its promised advantages to the government and to
the country. In times gone by, the militia has, repeatedly, been
the reliance of the nation, for protection and defence against for-
eign aggression ; and again and again, has its strong arm been
interposed, to restrain domestic violence, and assert and maintain
the supremacy of the laws. In the history ofour own Common-
wealth, as well as in the experience of several of our sister
states, it has proved the sufficient and only resort of government,
to suppress tumult and subdue rebellion; and, restored toils
former vigor and efficiency, it may yet serve as the faithful sen-
tinel upon the watch-tower of freedom, the guardian of the peo-
ple’s rights and of the nation’s liberty. If recent observation
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has shown how it may be overlooked and disregarded, as an
instrument of national warfare, surely there has been nothing
of change in our social condition,—from the increased diversity
of pursuits among the people, the introduction of thronging mul-
titudes of foreign population, and the more dense and compact
settlement of our great cities and towns,—which can dispense
with the ever-present influence of martial array, to overawe the
minds of the vicious, and curb the excesses of the turbulent and
licentious. Without the existence of any military force, occa-
sions will occur, in which, it may well be doubted, whether the
restraints of law, the mandates of authority, or an exercise of
all the prerogatives of civil power, would be effectual to the
safety of society. Congregated masses of immigrant laborers,
along the lines of our railroads, and about other great works
of private enterprise or public improvement, strangers alike to
our soil, manners, habits, laws and institutions, will be excited,
as they have been, by interest or passion, to sudden outbreaks,
and here

, as elsewhere, tumultuous assemblages and riotous com-
binations may, as in times past, disturb the peace of the com-
munity, light up our cities with the torch of incendiary confla-
gration, and stain their pavements with the blood of murdered
victims. Where then shall be the succor and defence of the
quiet and the orderly, of the feeble and the unprotected, the sup-
pression of violence, and the restoration ofrightful authority,
but in the presence and prompt application of a preexisting
organized military force? A mob will deride the voice of the
civil magistrate, which will cower and yield to the legitimate
threat of the militia-man’s musket. Such has been the obser-
vation of the past, full of instruction and warning for the fu-
ture.

With these views of the importance of military organization,
the commissioners have been met, in the performance of their
task, with information from all quarters, of its general neglect,
and of the certain and rapid declension of the militia in num-
bers and efficiency. It seems now to be universally understood,
that, under the present system, the institution itself cannot long
be sustained. For many years, and indeed since the close of
the last Avar Avith Great Britain, it has been falling off in inter-
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est and favor with the public, and every attempt to invigorate
and give it encouragement, however sincerely intended and
wisely devised, has failed of success, until it has come to this—-
that, with a returned list of more than ninety thousand citizens,
liable by law to military enrolment, the train-bands present, at
the present time, in rank and file, a force of less thanfour thou-
sand Jive hundred effective soldiers. Nor is this all. By the
annual report of the adjutant-general, made to his Excellency
the Commander in chief, at the close of the last year, it is shown,
that, notwithstanding all the immunities which the existing
laws offer, and the inducements and bounties which are held
out to the performance of active duty, the number of organized
companies, within the short compass of a single season, was
reduced from 106 to 89, and the aggregate of troops, borne upon
the rolls, diminished, by 550. Of the companies that remained,
many of them were reported as depressed ; most of them as sus-
taining themselves, with much effort, in a. fair condition; while
a few only, were found to be in a flourishing stale. Of eight
companies, it was then said, that, “ unless some very favorable
turn takes place, these companies will not survive another
year.—” And an able committee of the House ofRepresentatives
of the last legislature, after the most careful attention given to the
subject, and upon inquiry and personal communications with
intelligent and distinguished officers, who had been specially
appointed by a convention of delegates to appear before them,
fully concurred in the conclusion to which the adjutant-general
had arrived in his report, that, “ the militia, as at present or-
ganized, is rapidly declining, and that, unless the legislature
adopted measures of a strong conservative character, not many
years will elapse before all that now remains of the organized
militia force of the Commonwealth will have become extinct.”

While the deficiencies and faults of the existing system are
thus justly appreciated and freely acknowleged, it has been
found no easy task to propose the corrective. In the several
conventions which have been held, and by the numerous com-
mittees appointed to the work, no adequate and satisfactory
substitute has been devised. Of the many gentlemen with
whom this commission have had intercourse, not one has done
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more, than reiterate complaints of the entire insufficiency of
present provisions for upholding the institution, with some added
general suggestions of the absolute need of greater encourage-
ment to give it efficiency and permanency. Nor has the legis-
lature been wanting in the desire and the endeavor, from time
to time, to improve this department of the public service, and
infuse into it a stronger vitality. Since the law of the 241 h of
March, 1840, by which the mode of enrolment was materially,
if not fatally, changed, not less than Jive distinct enactments
have been made, either to relieve the burden of duty, or to add
new motives to its performance; and in the present attempt to
reform the system, through the labors of this commission, the
effort may prove equally fruitless.

But two modes have ever been proposed in which the organ-
ization of the militia may be effected—the one coercive

,
by the

force of law, the other purely voluntary , by enlistment, on the
part of the citizen. Whether the alternative is at the election
of state authority, has been often questioned, and by the present
commission, after the gravest consideration, is, at least, very se-
riously doubted. By the 10th article of the amendments to the
constitution of the United States, it is declared, that “ the pow-
ers not delegated to the United States, by the constitution, nor
prohibited by it to the states, are reserved to the stales respect-
ively, or to the people.” On recurring to the original instru-
ment, in the Bth section of the Ist article, it is found, that, “ the
power to provide for organizing, arming, and disciplining the mili-
tia,” in express terms, is given to congress, reserving only, over
the subject, to the states, respectively, “ the appointment of the
officers, and the training of the militia, according to the disci-
pline prescribed by congress.” It would seem, that no language
could be more precise and definite than this. Congress shall
have power to provide for organizing , arming, and disciplining
the militia. If, by these terms, the power becomes a delegated
one, then to congress, and not to the states, belongs the right to
determine the mode of that organization. Accordingly, in 1792,
by an act passed on the 24th day of March, in that year, en-
titled “an act more effectually to provide for the national de-
fence, by establishing an uniform militia throughout the United
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States,” which act is still in force, the congress of the United
States didprovide for the organization of the militia, throughout
the Union, into appropriate military corps ; did directshe manner
in which they should be armed ; and did prescribe the system of
discipline by which they should be instructed. All the pow-
ers over the subject, enumerated in the constitution, were as-
serted and exercised by this act of legislation. The power to
organize necessarily involves the right to enrol. Indeed, enrol-
ment is at the very basis of organization. Without the former,
there is nothing upon which the latter can be brought to operate.
They are parts of one and the same process of reducing to order
and arrangement. And thus, congress, as the first step in the
execution of their authority, directed enrolment, and pointed out
the subjects of it, and the manner in which it should be effected,
at the same time scrupulously respecting the reserved power of
the states, of the “appointment of the officers,” “ and the training
of the militia,” according to the prescribed discipline. Both the
legislation and the avoidance of legislation, by congress, at this
early period, show the construction which was then given to the
distribution of powers over the militia, to the general and state
governments, respectively. The general government, under the
delegated authority, required the enrolment of the citizen, and
the stale governments acquiescing in the exercise of this portion
ofpower, were content, on their part, with providing for the ap-
pointment of the officers and the training of the troops. For
more than the third of a century, and until, in the great increase
of population and national strength, and the long enjoyment of
domestic quiet, the exactions of militia service had come to be
regarded as unreasonably onerous, and from their frequency
and the expense attending them, had fallen into disfavor with
the people, it may be confidently affirmed, that no attempt had
been made, by state legislation , to assume the power over enrol-
ment, or interfere with, or change, in any, the slightest degree,
the manner in which it had been appointed by congress. The
law of 1792 declared of what description and classes of per-
sons, the rolls should be composed, and state legislation satisfied
itself, in following out the enactment, and merely adding to the
exempts, within the exception, which that enactment allowed.
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The law of 1792 directed enrolment to be made by “ the captain
of the company,” within the limits of which the subject of it
came to reside, and so had been the practice, under the law, in
every state of the Union in which there had been any organ-
ized militia. The law of the United States also required notice
to the enrolled citizen, and prescribed the time and manner in
which it should be given, and in which he should be armed and
equipped; and the state governments but promulgated these
injunctions, and legislated only within the scope of their ex-
pressly reserved authority. In truth, for a period of more than
forty years, acts of legislation, by this Commonwealth, upon
the subject of the militia, contained a precise recital of this very
law of congress, of 1792, and a distinct expression both of the
obligation and the design “the more effectually to carry it into
execution!”

If, then, the power to enrol and to organize, be identical,—parts
of the same process of order and arrangement, the one involved
in, or even incidental only, to the other,—the question recurs,
What jurisdiction have the state legislatures over the enrolment,
to control or to direct it ? The justices of the supreme judicial
court of this Commonwealth, in an opinion given by them, on
the requirement of the governor, at the instance of a board of
commissioners, instituted under a resolve of the legislature, for
a similar purpose with that of the present commission, in the
year 1838, decided, that, by the provision in the constitution of
the United States, “ Congress shall have power to provide for
organizing, arming, and disciplining , the militia, the power
to organize the militia seems, necessarily, to embrace within its
limits, the power of determining what part of the citizens shall
compose the militia, and who shall be liable to do military
duty;” and they went on to argue, from the exercise of this
power, by the act of 1792, that the exemption from militia duly
and the exception from enrolment, were equivalent; or, in other
words, that congress had the exclusive power over enrolment,
by the constitutional power conferred upon it over organization,
It is true, that the direct question submitted, was not to this
precise point, but it necessarily involved the same principle, and
was so considered and treated by the judges. It was upon this
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view of obligation to conform the legislation of the state to

the paramount authority of congress over the enrolment of the
citizen, and the manner in which that authority had been man-
ifested by the act of 1792, that the board of commissioners (as
is understood,) felt constrained to content themselves with
barely adding to the exceptions allowed by the law of congress,
a new class of exempts, and reporting, upon the basis of that
law, more stringent provisions of state legislation, to carry the
system into effect. They saw, in the opinion of the judges, an
admonition, emphatically expressed, that “such a course of state
legislation as should virtually annul the law of congress, and
abolish the militia, would be a plain fraud upon the law;”
and they gave heed to the sentiment, as patriotic as it was ju-
dicial, “that trust and confidence were reposed in the state
governments, to do that part of the duty incumbent on them;
and that congress relied upon the fidelity and patriotism of the
state governments to cooperate with them, sincerely and earn-
estly, in promoting the great purpose of the act—that of more
effectually providing for the national defence, by establishing
an uniform militia.”

To the opinion of the judges, above cited, and to the doings
of that board of commissioners, both of which are to be found,
at large, among the printed documents of the legislative session
of 1839, the present commissioners would now, respectfully, re-
fer the legislature. They have carefully examined the report,
and the bill which accompanied it, and with the provisions of
the one, and the reasoning of the other, sanctioned as they are,
in their leading principle, by the opinion of the judges, they
are, in the main, well satisfied. If present legislation by the
states must, constitutionally, be subordinate to past legislation
by congress, and the law of congress, of 1792, which requires
the enrolment of “each and every free, able-bodied white male
citizen of the respective states, resident therein, who is, or shall
be, of the age of eighteen years and under the age of forty-five
years,” with the exceptions and exemptions therein provided
for, be of controlling authority; and if such enrolment must be
“by the captain of the company” within whose bounds such
citizen shall reside, as is made a duty by that enactment; if,
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moreover, as required by the law, notice of the enrolment must
be given by a “proper non-commissioned officer of the compa-
ny,” and after such notice, the citizen must be “armed and
equipped” in manner and time prescribed by the law of the
United States, then, we see not what remains for state legisla-
tion, but to rest in the exercise of a sound discretion, in the use
of the conceded legal power over exemptions, and in the making
of such regulations, in execution of the reserved constitutional
power, as the “ appointment of the officers ” and the “ training
of the militia,” may demand. To these ends, the bill prepared
by the former commission, was adapted; and as “a system”
upon the basis of enrolment in compliance with the act of con-
gress, with some modifications and amendments, hereafter to
be suggested, the present commissioners have nothing better to
offer. It has the merit, at least, of consistency and complete-
ness in itself, and judicial sanction for its conformity to the con-
stitution and laws of the United States.

The amendments which the commissioners would propose,
are, to reduce the age for enrolment within narrower limits,—
say from 21 to 28 inclusive,—thus requiring of the citizen but
seven years of militia duty; and to exempt, under the authority
conferred by the law of congress, all between the ages of 18
and 21, and from 28 to 45, except in cases of invasion, insur-
rection, or other exigency, for which provision should be made.
It is believed that this arrangement would leave sufficient sub-
jects of enrolment to admit of an efficient organization into all
the prescribed corps, and constitute a force fully adequate to
any probable occasion of service. The obligations upon towns
to provide armories, where there are organized companies,
should be made absolute, and some remuneration should be
given to the companies, from the state treasury, for the expense
incurred in the care of the arms. Indeed, as the arms are the
property of the state, interest and good policy would alike jus-
tify this latter appropriation. The commissioners would also
engraft upon the bill a provision for a school of instruction, of
the character of that proposed in the bill which they will offer
with this report. With such alterations, the bill reported by the
former commission, as a measure of coercive organization,
would meet their approbation.
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If it be objected, that so large a reduction of the number of
enrolled men, as is here proposed, would deprive the state of a
fair proportion of the arms and equipments which, under the
provisions of an act of congress passed on the 23d of April,
1808, entitled “ an act making provision for arming and equip-
ping the whole militia of the United States,” are, annually, to
be distributed by the general government, it is answered, that
the whole amount of annual appropriation to that object is
but 200,000 dollars, of which the share of Massachusetts is
about the one twentieth part, or 10,000 dollars, and it would
seem hardly worth while, for the sake of this proportion, to tax
the citizens of the Commonwealth, in time and expense, by the
otherwise unnecessary requirement of militia duty, ten-fold, or
even twice-told, its value. Nor is it by any means certain, that
a loss of the arms would be the consequence of diminished en-
rolment. It is difficult to understand upon what principle of
apportionment the distribution is now made. It certainly can-
not be, “ according to the number of effective militia in each
state and territory, respectively,” as required by the law, for
the fact is apparent upon the records of the department, that no
returns of militia have been made by several of the states, for
long periods of time, extending from one to twenty years past.
Besides, it is notorious, that, in many of the states, there is no
such thing as an “effective militia;” and surely a mere paper
enrolment, for the only purpose of obtaining the arms, would
be justly obnoxious to the reproach of being “a plain fraud upon
the law.”

The commissioners might stop here, but for a diversity of
opinion among themselves, and in deference to sentiments
frequently expressed by others; but more especially, from a
becoming regard to the recent course of legislation in this Com-
monwealth. It cannot fail to have been observed, that state
legislation, of late years, in reference to the militia, has been in
wide departure from the regulations prescribed by congress.
By a law of the Commonwealth, passed on the 24 th of March,
1840, the enrolment of the militia, (if enrolment it may be
called,) is made to consist in lists of names , annually prepared
by town and city assessors of taxes, of which no notice is given
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to the persons enrolled, and from whom no duty is required.
From these lists, there is to be no organization. They are re-
turned to the adjutant-general, and have fulfilled their office.
Militia service, if any is performed, is at the option of the citi-
zen, upon his voluntary enlistment. If there are no enlistments,
there can be, under the law, neither organization, nor military
duty. The legislature, seeing this, have provided for voluntary
service, by motives and inducements to enlistment, and through
these influences, cooperating with a spirit of patriotism, and a
taste for military parade and exercises, a respectable show of
militia force has, hitherto, been kept up. If this mode of up-
holding the institution is to be preferred, and, at the same time,
is within the competency of the legislature, it should be im-
proved and strengthened, and, so far as may be, rendered effect-
ual and permanent; for it is universally conceded, that without
more ample provisions and larger encouragement, even the pres-
ent system cannot long be maintained. The commissioners,
therefore, waiving, to this end, the consideration of any consti-
tutional question, and respectfully submitting to the legislature,
to determine the scope of its own authority, under the constitu-
tion and law of the United States, have deemed it in accordance
with the purpose of their appointment, to revise the existing
law of the state, and to present such new form of enactment,
upon the basis of voluntary enlistment, as shall be most like to
preserve the present organization. Accordingly, in the bill ac-
companying this report, while adopting the method which six
successive legislatures, subsequent to 1840, have expressly or
impliedly sanctioned, of requiring from assessors, lists of per-
sons made liable to enrolment, they have provided for the pay-
ment of commutation , as an equivalent for personal service,
and have appropriated the money as a fund, to a remuneration,
for time and expense, of those who perform active duty. They
have so designed the enactment as to produce the effect of a
self-sustaining arrangement, and thus, in a great degree, relieve
the treasury from the present exhausting drain upon it. In-
deed, if the commutations be numerous, the fund for distribu-
tion, being correspondingly large, may cornc fully up to the
estimate of the burden.
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The requirements of cities and towns in which there are
companies, to furnish suitable armories, is made peremptory,
and reasonable compensation for the care of arms, is given,
from the state treasury.

Penalties for neglect of duty, and unmilitary conduct, in the
organized companies, are increased, and more precisely affixed
to offences, and the mode of enforcing them simplified, and ren-
dered more easy and certain.

The great desideratum of a school of instruction in drill, dis-
cipline, and field exercises, —a measure so long and universally
demanded by our most accomplished military men,—is attempted
to be supplied, by provision for the occasional employment of a
skilful and expert tactician, in attendance upon an annual mus-
ter of the officers; and the knowledge thus acquired, is sought
to be diffused by subsequent convenient assemblages of the
troops, in field review.

Other, but minor alterations, in the existing system, are pro-
posed, and a more orderly arrangement of the provisions of
present laws introduced.

Such are the leading features of the bill, which the com-
missioners have now the honor to present. They are aware,
that its success must depend upon the judgment which the
legislature must first pass, upon the question of constitutional
power to enact it. It is not, however, without the sanction of
precedent in the legislation of other states. Connecticut enrols
those whom the law makes liable to military duty, by the col-
lectors of state taxes in their respective towns, and commutes
the performance of service, for the tribute of money. New York,
while requiring enrolment “ by the captains of companies,” pur-
suant to the law of the United States, nevertheless adopts a
mode of notice altogether inconsistent therewith, and commutes
for duty, by a small annual payment. In some of the states,
all laws respecting the militia are a dead letter,

while in others,
as recently in New Hampshire, and it is understood, in Maine
also, after many profitless changes and fruitless expedients to
improve and reform the system, the old mode of enrolment and
organization, under the law of congress, has been restored, and,
with added provisions for the encouragement and reward of
the soldier, its observance is attempted to be reenforced.
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If, after all, it shall now be found, that, from any cause what-
ever, neither compulsory organization can be effected, nor vol-
untary enlistment induced, to the upholding of the militia in
the confidence and respect of the people, and in efficiency and
usefulness for the service of the country, then the project of any
bill which the commissioners could devise, to revive and sus-
tain the sinking condition of the institution, would be utterly
unavailing, and, in the language of the justices of the court, in
the opinion before referred to, they would conclude:—“The
whole power is with the general government. If congress shall
find, from the course of state legislation, from the altered con-
dition of the United States during this long period, or from any
other circumstances, that the existing laws require modification
and amendment; it is in their power to make such amendment,
and to designate and define the powers of the state governments
on this subject, in such manner as the good of the whole coun-
try shall, in their judgment, require.”

It has not been thought necessary to cause the bill and report
of the former commission, and the opinion of the judges,—to all
which such free reference has been made, —to be transcribed,
inasmuch as they are accessible, on the files, to every member
of the legislature, and may be more readily examined in the
printed copy, than in manuscript. There will be found, how-
ever, accompanying this report, several communications, re-
ceived from gentlemen of intelligence and much experience,
showing the defects and the requirements of the present militia
system.

LEVI LINCOLN,
HENRY K. OLIVER,
LESTER FILLEY,
ELNATHAN P. HATHAWAY,
JAMES DANA,

Commissioners.
State House, Boston , January 17, 1848.
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AN ACT
Concerning the Militia.

BE it enacted by the Senate and House of Representatives ,
in

General Court assembled
, and by the authority of the same, as

follows :

Enrolment.
! Sect. 1. Every able-bodied white male citizen, resident
2 within this Commonwealth, who is or shall be of the age of
3 eighteen years, and under the age of forty-five years, shall
4 be enrolled in the militia, excepting persons absolutely ex-
-6 empted by law, idiots, lunatics, common drunkards, vaga-
-6 bonds, paupers, and persons convicted of any infamous crime,
7 in this or any other state.

U. S. Laws, 1792. Rev. Stat. Ch. 12 5; Act of 1840, Ch. 92, §l,
omitting the words “persons enlisted into volunteer companies 7
Pick. 2.71 ; 21 Pick. 330; 23 Pick. 54 and 172 ; 3 Pick. 262; 15 Pick.
7 ; 22 Pick, 406 ; 23 Pick. 208.

1 Sect. 2, It shall be the duty of the assessors of the several
2 cities and towns in the Commonwealth, to prepare, on orbe-
-3 fore the tenth o( May annually, two lists of all persons liable
4 to be enrolled and living within their respective limits, com-
-5 prising, in one list, those below the age of twenty-one, and

(Eommontotaltlj oi itfassacljußettß.

In the Year One Thousand Eight Hundred and Forty-Eight,
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6in the other, those above that age. Separate lists of theper-
-7 sons so enrolled, shall, on or before said tenth of May, be by
8 said assessors, placed in the hands of the clerks of their re-
ft spective cities and towns, and it shall be the duty of every

10 such clerk, to record snch rolls or lists of names in the book
11 of record of the city or town, as the case may be, in which
12 such enrolment may have been made, and, on or before
13 the thirtieth of May annually, to transmit a copy of such
14 list to the office of the adjutant-general.

Act of 1840, §§ 2d, 3d and 4th, varied, by defining the time for performance
of the duty ; 23 Pick. 208 ; 29 Pick. 181.

1 Sect. 3. Every keeper of any tavern or boarding-house,
2 and every master and mistress of any dwelling-house shall,
3 upon application of the assessors, within whose limits such
4 house is situated, or of any persons acting under them,
5 give information of the names of all persons residing in such
6 house liable to enrolment, and every such person so liable,
7 shall, upon the like application, give his name and age; and
8 if any such keeper, master, mistress, or person aforesaid,
9 shall refuse to give such information, or shall give false in-

-10 formation, he or she shall be punished by fine, as is pro-
-11 vided in such cases respectively, bythe ninety-second section.

Rev. Stat. Ch. 12, $ 6, varied by using word “assessors” for words
“ commanding officer of the company 10 Mass. Rep. 36.

1 Sect. 4. All persons between the ages of twenty-one and
2 forty-five, enrolled as aforesaid, who shall, on or before the
3 fifteenth day of April in each year, pay into the treasury of
4 the city or town where they shall respectively reside, the
5 sum of one dollar and fifty cents, as a commutation for
6 military service, together with the class between the ages of
7 eighteen and twenty-one, enrolled as aforesaid, shall consti-
-8 tute the reserved corps, and shall be excused from performing
9 any military duty whatever, except in case of war, invasion,

10 to suppress riots, or to aid civil officers in the execution of
11 the laws of the Commonwealth.
12 Nothing herein contained shall be so construed, as to pre-

-3
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13 vent any person between the ages of eighteen and twenty-one,
14 enrolled as aforesaid, from enlisting into any volunteer corps
15 provided the consent of his parent, master or guardian, be
16 first obtained thereto; and such minor, wi en so enlisted,
17 shall be entitled to all the privileges, and subject to all the
18 duties, fines and penalties, prescribed by law.

1 Sect. 5. It shall be the duty of the treasurers of the sever-
-2 al cities and towns in this Commonwealth, on or before the
3 first day of May in each year, to deliver to the assessors of
4 said cities and towns, a certified list of all persons, between
5 the ages of twenty-one and forty-five, who shall have paid
6 said commutation of one dollar and fifty cents, as aforesaid.

Active Militia.

1 Sect. 6. The active militia of this Commonwealth, shall
2 consist and be composed of volunteers, or companies raised
3at large; and, in all cases, shall first be ordered into service,
4 in case of war, or invasion, or to prevent invasion, to sup-
-5 press riots, or to aid civil officers in the execution of the laws
6of the Commonwealth. All enlistments shall be in writing.

Act of 1840, Ch. 93, $ 4.

1 Sect. 7. It shall be the duty of the commanding officer of
2 every company raised at large, on or before the first day of
3 May in each year, to deliver to the assessors of the several
4 cities and towns, in which any members of his company may
5 reside, a list of the regularly enlisted members of his com-
-6 pany, so resident therein, duly certified by said commanding
7 officer ; and each and every person composing the active mil-
-8 itia, as herein provided, whose name shall not be borne on
9 such certified list, from such commanding officer, shall, with

10 every person (not exempt, by payment of commutation or
11 otherwise, from military duty, by the provisions of this
12 chapter) whose name shall not be borne on said certified list
13 from said treasurer, be assessed on his tax bill (to be collected
14 as is by law provided for other taxes) the sum of one dollar
15 and fifty cents, and to the form now prescribed by law, for
16 the tax list, shall be added a column for such commutation.
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1 Sect. 8. The collectors of taxes, of the several cities and
2 towns in the Commonwealth, shall keep a separate account
3 ofall moneys collected as commutation for military duty, and
4 shall annually, on or before the first day of December, pay
5 the same to the treasurers of such cities or towns, accompan-
-6 ied with a list of the several persons from whom such com-
-7 mutation was received. The several treasurers aforesaid
8 shall, on or before the second Wednesday of January, pay
9 the same, accompanied with a copy of the list aforesaid, to-

ld gether with all such sums of money, as said treasurers shall
11 have received under the 4th section of this act, with a list of
12 the several persons from whom such commutation was re-
-13 ceived by such treasurers, into the treasury of the Common-
-14 wealth, and the several collectors and treasurers shall be re-
-15 sponsible for the collection and payment of such moneys, in
10 the same manner as for other taxes.

Exemptions.
1 Sect. 9. The persons hereinafter mentioned, besides those
2 exempted by the laws of the United States, shall be exempt-
-3 ed from enrolment, notwithstanding their age may be more
4 than eighteen years, and less than forty-five, viz:
5 Justices of the supreme judicial court, and courtof common
6 pleas.
7 Judges of the municipal court, and of probate, and the
8 clerks of the several courts aforesaid.
9 Registers of probate and of deeds.

10 Sheriffs.
11 All officers who have held, or may hereafter hold, com-
-12 missions in the army or navy of the United States, for the
13 terra of five years.
14 All officers who have held, or may hereafter hold, cornmis-
-15 sions in the militia of this or any other slate of the United
16 Slates, for the term of five years, or who have been, or shall
17 be hereafter, superseded and discharged and all staff offi-
-18 cers, whose offices shall become vacant by the provisions of
19 the one hundred and fourth section, provided they shall
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20 have held a commission not less than five years, and every
21 non-commissioned officer, musician, and private, who shall
22 have served in the volunteer militia not less than seven
23 years.
24 Ministers of the Gospel of every denomination ; the super-
-25 intendents, officers, and assistants, employed in or about any
26 department of the Massachusetts General Hospital in Boston
27 and Somerville, and in the State Lunatic Hospital at Worces-
-28 ter, during the time of such employment.
29 The officers and guards employed at the State Prison in
30 Charlestown, and in any of the jails and houses of correction
31 in the Commonwealth.

Rev. Stat. Ch. 12, § 1 ; 10 Pick, 153.

1 Sect. 10. Every non-commissioned officer, or member of
2 any volunteercompany, who shall, after his enlistment there-
-3 in, become infirm in body, if he shall obtain from the sur-
-4 geon or surgeon’s mate of the regiment, or battalion, or squad-
-5 ron, to which he belongs, (or if there be no such officers com-
-6 missioned in said corps, then from some respectable physician,
7 living within the limits of the same) a certificate that he is
8 unable to do military duty, on account of bodily infirmity,
9 the nature of which infirmity shall be described in said cer-

-10 tificate; and the period of time, not exceeding one year, dur-
-11 ing which, in the opinion of such surgeon or physician, such
12 non-commissioned officer or member ought to be exempted
13 from duty; on presentation of which certificate to the com-
-14 manding officer of his company, he shall be exempted for
15 the term of time specified therein.

Rev. Stat. Ch. 12, § 3 ; 3 Pick. 386 ; 11 Mass. 456, 540 ; 7 Pick. 251;
9 Mass. 322 : 14 Mass. 290.

Organization.

1 Sect. 11. The commander in chief may grant petitions
2 for raising companies at large.

Act of 1840, Ch. 92, $ 13.
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1 Sect. 12. Whenever forty-eight men shall have been en-
-2 listed according to the provisions of this act, an election of
3 officers may be ordered, upon notification being given by
4 one or more of the petitioners, attested by the mayor and al-

-5 dermen of any city, or the selectmen of any town in the
6 Commonwealth, to the commander in chief; and if there is
7 no officer of the volunteer corps conveniently located, to pre-
-8 side at such election, the commander in chief may issue an
9 order for that purpose to the mayor of the city, or to any one

10 or more of the selectmen of the town where amajority of said
11 petitioners may reside.

Act of 1840, Ch. 92, $ 19.

1 Sect. 13. The commander in chief is authorized to arrange
2 the several companies of the volunteer militia into squad-
-3 rons, battalions, regiments, brigades, and divisions, conforma-
-4 biy to the laws of the United States, and to make such alter-
-5 ations as may, from time to time, be deemed necessary ; and
6 each company shall, at its organization, be designated by
7 letter; and each division, brigade, regiment, battalion, and
8 squadron, shall be numbered at the formation thereof, and a
9 record made of such letters and numbers in the office of the

10 adjutant-general.
U. S. Laws, 1792, $3; R. S. Ch. 12. $ll ; 16 Mass. 523 ; 11 Mass.

386 ; 4 Pick. 25.

1 Sect. 14. All companies, which are attached to divisions
2 or brigades, and not to regiments, shall be subject to the im-
-3 mediate order of the commanding officers of such divisions
4or brigades, until they are otherwise organized; and the
5 commanding officers of divisions or brigades shall receive
6 all returns and orders, have all the authority, and perform
7 all the duties, with regard to such companies, which are
8 prescribed, in this chapter, to be performed by the comrnand-
-9 ing officers of regiments.

R. S. Ch. 12, $ 15.
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1 Sect. 15. Each division of the militia shall consist of not
2 less than two brigades, each brigade of not less than two
3 regiments, each regiment of ir illery, infantry or riflemen, of
4 not less than four companies, and each battalion of artillery,
5 infantry, or riflemen, of two or more companies, not exceed-
6mg four in number. Each squadron of cavalry shall consist
7 of two companies, and each regiment of cavalry of not less
8 than four. No company of cavalry, artillery, infantry or
9 riflemen, shall consist of more than eighty members, but the

10 commanding officer of each company of aniilory may, in
11 addition, enlist four men as drivers.

R. S. Ch. 12, $ 20.

1 Sect. 16. Each commanding officer of a regiment may
2 raise, by enlistment, and organize, a band of musicians not to
3 exceed eighteen in number, including one master and one
4 deputy; and may grant to the master, deputy, and privates,
5 warrants as such ; and such band shall be under the direc-
-6 tion of the commanding officer of the regiment: and each
7 commanding officer of a battalion or squadron, may raise and
8 organize a band of musicians not exceeding eight in number,
9 including one master and one deputy, and grant to the mas-

-10 tor, deputy, and privates thereof, warrants, as such ; and such
11 band shall be under the direction of the commanding officer
12 of the battalion, or squadron.
13 The master, and, in his absence, the deputy, shall teach
14 and command such band, and transmit all orders directed
15 by said commanding officer of any regiment, battalion or
1(3 squadron.

Act of 1846, § 7.

How Officered and Uniformed.
1 Sect. 17. The officers and non-commissioned officers of
2 the militia shall be as follows:
3 A commander in chief.
4 An adjutant-general, who shall be ex offino quarter-mas-

-5 ter and inspector-general, with the rank of brigadier-general.
6 Aids to the commander in chief not exceeding four in num-
-7 ber, with the rank of lieutenant-colonel.
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8 To each division there shall he one major-general and two
9 aids-de camp, with the rank of major ; one division inspect-

-10 or, with the rank of lieutenant-colonel; one division quarter-
-11 master, with the rank of major; one judge-advocate, with
12 the rank of major.
13 To each brigade, there shall be one brigadier-genera]; one
14 brigade-inspector, with the rank of major, to serve as brigade-
-15 major; one brigade quarter-master, and one aid-de-camp, each
16 with the rank of captain.
17 To each regiment, there shall be one colonel, one lieuten-
-18 ant-colonel, and one major; one adjutant, with the rank of
19 captain ; one quarter-master, and one pay-master, each with
20 the rank of lieutenant; one surgeon, one surgeon’s mate, one
21 chaplain, one sergeant-major, one sergeant-quarter-master,
22 one drum-major and one fife-major.
23 To each separate squadron or battalion, there shall be one
24 major; one adjutant, with the rank of captain ; one quarter-
-25 master, with the rank of lieutenant; one surgeon ; one ser-
-26 geant-major, and one sergeant quarter-master.
27 To each company of infantry or riflemen, there shall be
28 one captain, one first, one second, one third lieutenant, five
29 sergeants, four corporals, and four musicians.
30 To each company of artillery, there shall be one captain,
31 one first, one second and one third lieutenant, five ser-
-32 geants, four corporals, four musicians and four drivers.
33 To each company of cavalry, there shall be one captain,
34 one first and one second, one third lieutenant, five sergeants,
35 four corporals, one saddler, one farrier, and two or more
36 trumpeters.
37 To every company there shall be one clerk, who shall be
38 one of the sergeants.
39 Provided

,
nevertheless

,
that every corps, organized before

40 the eighth day of May, in the year one thousand seven hun-
-41 dred and ninety-two, may continue to be officered as before
42 that time.
43 Every soldier of the militia shall provide himself with a
44 uniform; and every officer, with a uniform and arms and
45 equipments, such as shall be prescribed by the commander
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46 in chief, and subject to such changes as he may from time
47 to time direct.

R. S. Ch. 12, § 22. Act of 1844, §7. Act of 1846, $7.

1 Sect. 18. Every officer, non-commissioned officer and pri-
-2 vate, shall hold his uniform, ammunition and accoutrements,
3 required by law, free from all suits, distresses, executions or
4 sales, for debt or payment of taxes.

R. S. Ch. 12, § 22.

Election, Appointment, and Commission, of Officers.
1 Sect. 19. The officers of the line of the militia, shall be
2 elected in manner following:
3 Major-generals, by the Senate and House of Representa-
-4 lives, each having a negative upon the other;
5 Brigadier-generals, by the written votes of the field-ofii-
-6 cers of the respective brigades; colonels, lieutenant-colonels
7 and majors of regiments, and majors of battalions or squad-
-8 rons, by the written votes of the company; commissioned
9 officers, in theirrespective regiments, battalions or squadrons;

10 captains and lieutenants of companies by the written votes
11 of the non-commissioned officers and privates of the respect-
-12 ive companies.

R. S. Ch. 12, § 48.

1 Sect. 20. The staff officers of the militia shall be appointed
2 in manner following:
3 The adjutant-general, by the commander in chief.
4 The aids to the commander in chief, by the commander in
5 chief.
6 The division inspectors and division quarter-masters, shall
7 be appointed by the respective major-generals, and approved
8 by the commander in chief.
9 rl he aids-de-camp of major-generals, by the respective

10 major-generals;
11 The judge advocates, by the respective major-generals,
12 and approved by the commander in chief;
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13 The brigade majors and inspectors, brigade quarter-mas-
-14 ters and aids-de-camp to brigadier-generals, by the respec-
-15 tive brigadier-generals:
1G Adjutants, pay-masters, quarter-masters, chaplains, sur-

-17 geons and surgeons’ mates of regiments, by the respective
18 colonels:
19 Adjutants, quarter-masters, and surgeons of battalions and
20 squadrons, by the respective majors.

Rev. Stat. Ch. IS, § 49.

1 Sect. 21. The non-commissioned officers in the militia
2 shall be appointed in manner following :

3 Sergeant-majors, sergeant-quarter-masters, drum-majors
4 and fife-majors of regiments, by the commanding officer of the
5 regiment:
6 Sergeant-majors and sergeant-quarter-masters of battalions,
7 by the officer commanding ;

8 Non-commissioned officers of companies, by the respective
9 captains, who shall forthwith return the same in writing to

10 the commanding officer of the regiment or battalion:
11 Clerks, by the commanding officers of the respective com-
-12 panics:

R. S. Ch. 12, § 50; 11 Pick. 355 and 265 ; 9 Pick. 41 ; 16 Pick. 84 ;
22 Pick. 406 ; 24 Pick. 172 ; 23 Pick. 208.

1 Sect. 22. Whenever a company shall have neither com-
-2 missioned nor non-commissioned officers, the commanding
3 officer of the regiment or battalion, to which such company
4 belongs, shall appoint suitable persons within said company,
sto be non-commissioned officers of the same; and shall ap-
-6 point one of the non-commissioned officers to be clerk, and
7 endorse the appointment on his warrant, and administer the
8 oath to him, and certify the same, as is hereafter required; and
9 the senior non-commissioned officer of a company without

10 commissioned officers, shall command the same, except upon
11 parade, and except as is provided in the following section :

R. S. Ch. 12, § 24.
4
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1 Sect. 23. Whenever any company shall be without offi-
-2 cers from any cause whatever, and an election of officers
3 shall be ordered, and such company shall refuse or omit to
4 elect any officer, or no persons elected shall accept, the com-

-5 manding officer of the regiment, battalion, or squadron, to
6 which such company belongs, shall detail some officer of the
7 staff or of the line, to train and discipline said company, un-
-8 til some officer shall be elected or appointed by the com-
-9 mander in chief, as provided for in the thirty-fifth section; and

10 such officer shall have the same power and authority, and be
11 subject to the same liabilities, as if he were captain of such
12 company ; and he shall keep the records of the company, and
13 prosecute for all fines and forfeitures, in like manner as a
14 clerk might do, by the provisions of the one hundredth section;
15 and all meetings of such company shall be notified, as pro-
-16 vided in the fifty-ninth section.

R. S. Ch. 12, § 25 ; 23 Pick. 208,

1 Sect. 24. Whenever the office of clerk in any company
2 shall become vacant, or in case of his absence, sickness, or
3 other inability, or if the commanding officer of the company
4 shallbe satisfied that no person will accept the same pro
5 tempore, he may issue his order in writing to any non-com-
-6 missioned officer or private in the company, requiring him
7 to perform the duties of clerk of the company, except keeping
8 the records, for a term not exceeding three months, or until
9 the clerk shall be able to perform the same, or some other

10 person shall be appointed; and any person so ordered, re-
-11 fusing or neglecting to perform the duties of said office, shall
12 be liable to the penalties in such case hereinafter provided.
13 In all such cases, the records of the company shall be kept
14 by the commanding officer thereof, as long as such vacancy,
15 absence, sickness, or inability, shall continue, and shall be
16 competent evidence of such orders and temporary appoint-
-17 ments, as well as of all other matters, of which they would
18 be evidence ifkept by the clerk.

R. S. Ch. 12, § 26.
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1 Sect. 25. Whenever any person shall be elected major -

2 general, he shall be notified ofhis election by the secretary
3 of the Commonwealth, and shall, within thirty days after
4 such notice, signify to the secretary his acceptance of said
5 office ; otherwise he shall be taken to have refused the same.

R. S. Ch. 12, § 55.

1 Sect. 26. The major-general of each division shall order
2 elections to fill all vacancies which shall occur, in his division,
3 in the offices ofbrigadier-general, field-officers, captains or sub-
-4 altern officers; and such elections shall be ordered, throughout
5 each division, at least once in each year, the elections of
6 company officers first, and those of field-officers next.

R. S. Ch. 12, § 56.

1 Sect. 27. All electors shall be notified of elections at least
2 ten days previously thereto.

R. S. Ch. 12, « 57.

1 Sect. 28. No officer, below the rank of field-officer, shall
2 preside at any election of any officer above the rank of a sub-
-3 altern officer, except in the case as provided for in the twelfth
4 section; nor shall any officer, who is a candidate for the va-
-5 cant office, preside at the election, except to adjourn the
6 meeting, if no field-officer appear to preside.
7 When it shall appear that any person has a majority of
8 written votes of the electors present, the presiding officer
9 shall forthwith notify him of his election, and make return

10 of every election, or neglect or refusal to elect, to the com-
-11 manding officer of the division: and every person so elected
12 and notified, shall declare his acceptance, if a brigadier-gen-
-13 eral or field-officer, within ten days, or, if a company officer,
14 forthwith ; otherwise it shall be taken that he has refused
15 such office ; and if, before the meeting for the election of any
16 officer is dissolved, the person chosen shall signify to thepre-
-17 siding officer his refusal to accept such office, the same shall
18 be recorded and make part of his return, and he shall cause
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19 the electors to proceed to the choice of some other person.
20 Elections may be adjourned, not exceeding twice, and each
21 adjournment for a period not exceeding seven days ; and a
22 majority of the voters present at any company election, duly
23 notified, may elect company officers.
24 The original roster of the brigade, regiment, or battalion,
25 or the original roll of the company, as the case may be, shall
26 be produced at such elections, by the person having the legal
27 custody of the same.

R. S. Ch. IS, § 58.

1 Sect. 29. All commissioned officers shall be commissioned
2 by the commander in chief, according to the respective offi-
-3 ces and grades to which they may be elected or appointed.
4 Every non-commissioned officer’s warrant shall be given
5 and signed by the commanding officer of his regiment or bat-
-6 talion.
7 Clerks shall have their appointments certified on the back
8 of their warrants, by the commanding officers of their re-
-9 spective companies.

R. S. Ch. IS, § 51 ; 11 Pick. 355 ; 8 Pick. 449 ; 3 Pick. 262 ; 15 Pick.
446 ; 5 Pick. 339 ; 15 Pick. 89.

1 Sect. 30. No idiot, lunatic, common drunkard, vagabond,
2 pauper, nor any person convicted of any infamous crime, nor
3 any other than white able-bodied male citizens, shall be eli-
-4 gible to any military office; and whenever it shall appear to
5 the commander in chief, that any person, thus ineligible, has
6 received a majority of the votes cast at any election of offi-
-7 cers, he shall not commission him, but shall declare said
8 election null and void, and appoint some person to fill the
9 vacancy.

R. S. Ch. 12, §52.

1 Sect. 31. All commissioned officers shall takerank accord-
-2 ing to the date of their commissions ; and when two of the
3 same grade bear an equal date, their rank shall be deter-
-4 mined by lot, to be drawn by them before the commanding
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5 officer of the division, brigade, regiment, battalion, company,
6 or detachment, or president of a court-martial, as the case
7 may be.
8 The day of the appointment or election of an officer shall
9 be expressed in his commission, and shall be considered as

10 the date of his commission. Whenever he is transferred to
11 another corps or station of the same grade, the date of the
12 original appointment or election shall be so expressed, and
13 considered the date of his commission.

R. S. Ch. 12,§ 53 ; U. S. Laws, 1792, $ 8 ; 1809, 108, § 12.

1 Sect. 32. Whenever an officer shall lose his commission,
2 and make affidavit thereof before a justice of the peace, or
3 whenever a commission shall be lost in its transportation, up-
-4 on the production ofsuch affidavit, in the one case, or of satis-

-5 factory proof to the adjutant-general in the other, he shall
6 issue a duplicate commission, of the same tenor and date.

R. S. Ch. 12, § 54.

1 Sect. 33. Every person elected or appointed to office in
2 the militia, shall, immediately after his commission shall have
3 been received by him, give notice thereof to the adjutant-
-4 general, and shall further, within twenty days thereafter, take
5 and subscribe the oath of qualification prescribed by the con-

-6 stitution and laws of the Commonwealth, and immediately
7 forward to the adjutant-general a certificate thereof, signed
8 by the qualifying officer, in default of which he shall be con-
-9 sidered as declining to accept his commission. And in such

10 case the adjutant-general shall acquaint the major-general of
11 the division, to which such officer may belong, who shall
12 forthwith, if the office be elective, order a new election to be
13 held, to supply the vacancy.

1 Sect. 34. Whenever any person elected or appointed as
2 aforesaid, shall decline to accept his commission and to be
3 qualified thereon, he shall forthwith transmit his commission
4 to the major-general, giving that officer information accord-
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5 ingly, and the major-general shall certify the fact on the back
6 thereof, and return the same to the adjutant-general; and if
7 the office be elective, a new election shall be ordered.

R. S. Ch. 12, § 62.

1 Sect. 35. Whenever the electors shall refuse or omit to
2 elect some person to fill a vacant office, the commander in
3 chief shall appoint some person to the same.

R. S. Ch. 12, § 59.

1 Sect. 36. Whenever a company shall be without commis-
-2 sioned officers, the commanding officer of the regiment, bat-
-3 talion, or squadron, without an order from the commanding
4 officer of the division, may order an election of officers to the
5 same as soon as may be, and preside, or detail some field-ofii-
-6 cer to preside; and all proceedings shall be had as before
7 provided.

R. S. Ch. 12, § 60.

1 Sect. 37. The presiding officer of any election, shall
2 transmit the election return, duly certified by him, totheoffi-
-3 cer next above him in command, by whom it shall, forthwith,
4 be in like manner transmitted, until it shall reach the major-
-5 general of the division to which the officer elect may be-
-6 long, and said major-general shall transmit the same to the
7 commander in chief. The major-general shall also transmit
8 to the commander in chief information of refusals or omissions
9to elect; and unless, in the case above provided, he shall be

10 notified by the commander in chief of his intention to make
11 an appointment, he may order a new election. All commis-
-12 sions shall be transmitted to the commanding officers of di-
-13 visions, and by them, forthwith, through the proper officers,
14 to the officers elected.

R, S. Ch. 12, §§ GO, 61, 62, 63.

1 Sect. 38. No candidate for office in the militia, no officer
2 elect, and no officer or soldier thereof shall furnish or pro-



311848.] SENATE—No. 13.

3 cure any ardent spirits to be drunk by the persons attending
4 a military election or any other military duty.

1 Sect. 39. No officer, non-commissioned officer, or private,
2 shall be arrested on any civil process, while going to, remain-
-3 ing at, or returning from, any place at which he may be or-
-4 dered to attend for election of officers or other military
5 duty.

How Qualified.
1 Sect. 40. Every non-commissioned officer, before he en-

-2 ters on the discharge of the duties of his office, shall takeand
3 subscribe the following oaths :

4 “I,AB, do solemnly swear, that I will bear true faith and
5 allegiance to the Commonwealth of Massachusetts, and will
6 support the constitution thereof: So help me God.”
7 “I,AB, do solemnly swear and affirm, that I will faith-
-8 fully discharge and perform all the duties incumbent on me
9 as

, according to the best of my abilities
10 and understanding, agreeably to the rules and regulations of
11 the constitution, and the laws ofthis Commonwealth; So help
12 me God.”
13 “I, AB, do solemnly swear, that I will support the con-
-14 stitution of the United States.”
15 Which oaths each commissioned officer shall take and sub-
-16 scribe before a justice of the peace, or before a general or
17 field-officer, who has previously taken and subscribed them
18 himself; and on the back of every commission, the following
19 form of a certificate of qualification shall be printed, and
20 shall be signed by the person by whom such officer is quali-
-21 fied.
22 This may certify that A B, commissioned as within on
23 this day of A. I).
24 personally appeared, and took and subscribed the oaths,
25 required by the constitution and laws of this Commonwealth
26 and a law of the United States, to qualify him to discharge
27 the duties of his office.
28 Before me,

R S. Ch. 12, § 65.
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1 Sect. 41. Every clerk of a company, before he enters upon
2 the duties of his clerkship, shall be sworn to the faithful dis-
-3 charge of his duty by taking the following oath, before the
4 commanding officer of the company to which he belongs,
5 who is hereby authorized to administer the same, viz :
6 “I,AB, do solemnly swear, that I will faithfully dis-
-7 charge and impartially perform all the duties incumbent on
8 me, as clerk of the company to which I belong, according to
9 the best of my abilities and understanding: So help me

10 God.”
11 The commanding officer of such company shall, at the time
12 of administering said oath, certify, on the back of the warrant
13 of the sergeant appointed clerk, that he was duly qualified,
14 by taking the oath required by law.

R. S. Ch. 12, § 66 ; 5 Pick. 239 ; 8 Pick. 449.

Adjutant, Inspector, and Quarter-Master-General.
1 Sect. 42. It shall be the duty of the adjutant-general to
2 give a bond, with two sureties at least, to be approved by
3 the governor, with the advice and consent of the council, in
4 the sum of twenty thousand dollars, payable to the Common-
-5 wealth; the condition of which shall be, in substance, as fol-
-6 lows : that he shall use all necessary care in the keeping of
7 all military stores and other property of the Commonwealth,
8 committed by law to his care and custody ; shall, when re-
-9 quired by any provision of law, account for the same; and

10 shall deliver to his successor in said office, or to any other
11 person authorized to receive the same, all said military stores,
12 and other property belonging to the Commonwealth, which
13 have come into his possession, and shall also faithfully dis-
-14 charge all other duties and trusts of his office not herein enu-
-15 merated : and, in default thereof, said bond shall be forfeited.
16 He shall, whenever the commander in chief reviews the
17 militia, or any part thereof, be present, and assist him there-
-18 in ; shall distribute all orders from him to the several corps;
19 shall obey all orders from him relative to carrying into exe-

-20 cution and perfecting the system of military discipline estab-
-21 lishcd by law.
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22 He shall furnish blank forms of the differentreturns thatmay
23 be required, and explain the principles on which they should
24 be made; shall receive from the several officers of the differ-
-25 ent corps, returns of the militia under their command, which
26 returns shall specify the actual situation of their arms, accou-
-27 trements and ammunition, their delinquencies and discipline.
28 He shall make abstracts from the returns of the command-
-29 ing officers of divisions, brigades and divisionary corps, and
30 transmit the same to the commander in chief annually, ac-
-31 companied with such suggestions upon the general condition
32 and discipline of the militia as he may deem expedient.
33 He shall also make a return annually, in duplicate, of all
34 the militia, with their arms, accoutrements and ammunition,
35 according to such directions as he may receive from the sec-
-36 retary at war of the United States, one copy of which he
37 shall deliver to the commander in chief, and the other
38 he shall transmit to the president of the United States, on or
39 before the first Monday in January annually.
40 He shall furnish blank forms of rolls and of the different
41 returns that may be required, and explain the principles up-
-42 on which they should be made; and shall also furnish to
43 every company suitable blanks, and instructions thereon.
44 He shall, on the first of January, in each year, make an
45 account specifying the amount of salaries and allowances
46 made him, the number of clerks by him employed, their
47 names, the periods of service and the amount allowed them,
48 with all expenses attaching to his office; and report the same
49 to the legislature which may then, or next thereafter, be in
50 session.
51 He shall keep a roster of all the commissioned officers of
52 the militia of this state, with their residence, rank, and the
53 corps to which they belong; the number and date of their
54 commissions, and the time when issued, with the date of
55 qualification thereon ; the number and date ofall discharges,
56 removals, deaths and promotions.
57 He shall make and issue all commissions and discharges
58 directed by the commander in chief.
59 He shall prepare and provide the necessary rosters, orderly-

-5
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GO books, and books of record; the forms and blanks for com-
-61 missions, discharges, returns, and other military papers re-
-62 quired by the laws and customs of this state, and distribute
63 the same.
64 He shall, in the name of the Commonwealth, prosecute by
65 indictment or upon complaint made by him, in any court com-
-66 petent to try the same, for all fines and forfeitures incurred
67 by any officer for neglect in making returns to him, as re-
-68 quired by law.
69 As inspector-general he shall, from time to time, inspect
70 the militia, their arms and equipments, and cause that the
71 system of military discipline prescribed by law, be duly car-
-72 ried into effect.
73 As quarter-master-general he shall have custody of the
74 military magazines, munitions of war, entrenching tools,
75 and all other implements of war, belonging to the Com-
-76 monwealth, when, not in actual use, and shall provide places
77 for their keeping. He shall also receive such military prop-
-78 erty as shall be returned to him in pursuance of any law
79 of the Commonwealth, and he shall have the care and man-
-80 agement of all lands held by the Commonwealth for military
81 uses.
82 He shall cause all the tools and implements mentioned in
83 the preceding paragraph, to be designated as the property
84 of the Commonwealth, by permanent brands or marks; and
85 any person who shall purchase or have in possession, with-
-86 out right, any of said tools or implements, so marked or
87 branded, or any arms, equipments or ammunition, the prop-
-88 erty of the Commonwealth, not having been delivered to
89 him by any person thereto authorized, shall be deemed guilty
90 of a misdemeanor, and be punished by fine, not exceeding
91 ten times the value of such tool or implement.
92 The commander in chief, with advice and consent of the
93 council, is authorized to sell or exchange such military stores
94 belonging to the quarter-master-general’s department, as
95 may, in the opinion of that officer, be unserviceable, or in a
96 state of decay, or which it may be for the interest of the
97 Commonwealth to sell or exchange.
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98 Neither the acting quarter-master-general, nor any person
99 acting in his department, shall keep, at the State Arsenal,
100 any gunpowder.
101 No cartridges nor tubes shall be filled, nor port-fires nor
102 other fire-works made at said arsenal.
103 He shall, on or before the tenth day of January, in each
104 year, report to the commander in chief the amount of the
105 ordnance, ordnance stores, arms, equipments, ammunition.
106 and other military property under his care in arsenal, spe-
-107 cifying their condition and state of repair.
108 He shall also, annually, in the month of February, lay
109 before the governor and council, an account of all expendi-
-110 tures of money made by him, with vouchers to support the
111 same, to be audited.
112 He shall have the general charge and care of the repair-
-113 ing of all gunhonses belonging to the Commonwealth, and
114 shall have free access to them and to all company armories
115 in which are deposited any arms or equipments, furnished
116 by the Commonwealth, for the use of the militia thereof.
117 He shall also furnish, on requisition of the commanding
118 officers of brigades, regiments, battalions, squadrons and
119 companies, such arms, equipments, ordnance stores, imple-
-120 ments, tents, musical instruments, standards, and other mil-
-121 itary property, as is hereinafter allowed for the use of their
122 respective corps.
123 He shall, in like manner, sue, by an action on the case,
124 for the recovery of damages, any person who shall have
125 unlawfully disposed of, or converted to his own use, or in
126 any manner have wrongfully or negligently injured any
127 military property belonging to the Commonwealth ; and
128 whatever money he may recover from such prosecutions or
129 suits, he shall pay to the treasurer of the Commonwealth.

Act of 1837, Ch. 240, §4 ; R. S. Ch. 11, §6 ; Act of 1846, Ch. 218,
§ 12.

Rosters, Rolls
,

and Returns.

1 Sect. 43. The division-inspector, the brigade-major, and
2 the adjutant, shall constantly keep a correct roster of the
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3 officers of the division, brigade, regiment, battalion, squad-
-4 ron or corps to which they respectively belong; an orderly-
-5 book in which they shall enter all orders received and issued,
6 and a record-book in which all the proceedings of the several
7 corps above named shall be entered.

Act of 1837, Ch. 240, § 8

1 Sect. 44. The brigade-major and inspector shall make
2 to the adjutant-general, a return of the militia of the brigade
3 to which he belongs, reporting the numerical strength, and
4 the actual situation of the arms, and accoutrements, and am-
-5 munition of the several corps, and shall add such sugges-
-6 tions relating to his brigade, as may tend to the general ad-
-7 vancement of good order and military discipline therein; and
8 from the returns, the adjutant-general shall make abstracts,
9 to be transmitted to the commander in chief, and to the Pres-

-10 ident of the United States, as heretofore provided.
11 The commanding officer of each company shall, within
12 ten days after each of the days of inspection, trainings, and
13 review, required by law, make to the adjutant-general a re-
-14 turn of the number of men belonging to his company, that
15 appeared armed, uniformed and equipped, and performed
16 duty, on any such day, together with the number of men be-
-17 longing to his company that were absent.
18 He shall also make, annually, an alphabetical roll of the
19 members of his company, and in columns provided in such
20 roll for that purpose, shall indicate, on the several days of
21 inspection, trainings, and review, required bylaw, the names
22 of such members of his company as appeared uniformed,
23 armed and equipped, and performed duty therein, and such
24 as were absent on each of said days, and within twenty days
25 after the last parade shall transmit the same, certified, under
26 his oath, to be correct and true, to the adjutant-general.

R. S. Ch. 12, §§32, 33 ; Act 1846, Ch. 218.

1 Sect. 45. The adjutant-general shall, within twenty
2 days after the receipt of the last-mentioned return, transmit
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3 to the mayor and aldermen ofany city, and to the selectmen
4 of any town, in which the company armory, or place of as-

-5 sembling the company, is situated, said roll, after he shall
6 have carried to the name of each man returned the amount
7 of pay to which such man is, by law, entitled ; and said roll
8 shall, before it is so returned, be certified by the adjutant-
-9 general to contain the names of those persons only who are

10 entitled to the pay provided by law; and the mayor and al-
ii dermen, and the selectmen aforesaid, shall, thereupon, draw
12 warrants upon their respective treasurers, directing them to
13 pay the amount due to the persons named in said roll, and
14 shall, on or before the thirty-first day of December, annually,
15 under a penalty of thirty dollars for neglect in so doing, re-
-16 mit said roll to the adjutant-general, with a certificate en-
-17 dorsed thereon, setting forth that a warrant has been drawn
18 on their respective treasurers, in favor of the several persons
19 whose names are recorded in said roll.

Act of 1845, §$ 1,2, 3 ; Act of April 15, 1846, Ch. 218, $ 3.

1 Sect. 46. The adjutant-general shall, annually, on or be-
-2 fore the fifteenth day of January, ascertain, from the returns
3 made to him, the amount of money which will be necessary
4 to reimburse the several towns and cities, and submit the
5 same to the governor, who is hereby authorized to draw his
6 warrant on the treasurer of the Commonwealth, for the re-
-7 payment of the sum advanced.

Act 1846, Ch 218, § 4

1 Sect. 47. The commanding officer of each regiment, bat-
-2 talion and squadron, shall, annually, within ten days after
3 the inspection and review, make to the commanding officer
4 of the brigade to which he belongs, a certified roll of the
5 names of the field and staff-officers, belonging to such regi-
-6 ment, battalion or squadron, specifying the rank of each, who
7 appeared uniformed, armed and equipped, and performed
8 duty, on said day. And the commanding officer of each brig-
-9 ade shall, on or before the tenth day of November, annually
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10 make to the commanding officer of the division to which such
11 brigadebelongs, a certified roll of the names ofall such field and
12 staff-officers within his brigade, specifying the rank of each,
13 as appeared armed, uniformed and equipped, and performed
14 duty at the inspection and review. And the commanding officer
15 of each division shall, on or before the first day of December,
16 annually, make to the adjutant-general, a certified roll of all
17 the field and staff-officers within his division, specifying the
18 rank of each, that appeared armed, uniformed and equipped,
19 and performed duty, on the days of such inspection and re-
-20 view.
21 And each officer so returned, shall be entitled to receive
22 the sum hereinafter in such case provided.

Act 1846, Ch. 218, & 5.

1 Sect. 48. The master of the band of any regiment, battal-
-2 ion or squadron, shall, within ten days after the parade there-
-3 of, made under order of the commanding officer of the regi-
-4 ment, battalion or squadron, to which such band may belong.
5 make to the adjutant-general an alphabetical return of the
6 xrames of the men who appeared in uniform and performed
7 duty in such band on any such day, the last return to be
8 made on or before the tenth day of November, annually; and
9 said returns shall contain a certificate signed by the com-

-10 manding officer to whom said band was ordered to report it-
-11 self for duty, setting forth that the duty was well and faith-
-12 fully performed, in default of which, the members of such
13 band shall forfeit the pay hereinafter in such case provided.

Act 1846, Ch. 218, § 9.

1 Sect. 49. A roll of each company shall be kept by the
2 clerk, under the direction of the commanding officer, with
3 the state of the arms and equipments, in the form prescribed
4 by the adjutant-general; and this roll shallbe annually revised
5 in the month of May, and shall be corrected from time to
6 time, as the state of the company may require.

R. S. Ch. 12, $ 28 ; 22 Pick. 406.
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1 Sect. 50. An orderly-book shall be kept in the company
2 by the clerk, under the direction of the commanding officer,
3 and all orders received and issued, all returns thereon, and
4 exact details of all drafts and detachments, shall he entered
5 therein.
6 A book of record shall also be kept by the clerk, wherein
7 shall be entered all the proceedings of the company, all de-
-8 linquencies and deficiencies, accounts of all fines and forfeit-
-9 ures, and other moneys collected, with the names of the per-

-10 sons of whom they were collected, and the times when, and
11 for what offence, neglect, default or deficiency; and said book,
12 which shall not be alienated from the company, shall always
13 be open to the inspection of any officer or member thereof.

R. S. Ch. 12, § 29; 15 Pick. 7; 23 Pick. 54; 15 Pick. 1,8, 170
24 Pick. 172.

1 Sect. 51. General orders shall be distributed by the adju-
-2 tant-general, division orders by the division-inspector, hrig-
-3 ade orders by the brigade-major, regimental, battalion and
4 squadron orders by the adjutants, and company orders by
5 the clerk, or by any non-commissioned officer or private.
6 whenever ordered so to do.

R. S. Ch. 12, $ 30 ; U. S. L. 1792, & 6.

1 Sect. 52. The commanding officer of each company shall
2 make a return of the state of his company, comprising the
3 names of the men, the arms, equipments and ammunition
4 belonging thereto, to the commanding officer of the regiment,
5 battalion or squadron, on or before the tenth of June, annu-
-6 ally, and the commanding officer of any divisionary corps
7 shall make a duplicate return thereof, to the adjutant-general
8 within said month.

R. S. Ch. 12, $ 31

1. Sect. 53. The commanding officer of each regiment
2 battalion or squadron, shall make a return of the state of his
3 regiment, battalion or squadron, to the commanding officer
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4 of the brigade, in the month of June, annually, and thecom-
-5 manding officer of each brigade shall make a return of the
6 state of the brigade, to the commanding officer of the divi-

-7 sion, in the month of July, annually, and the commanding
8 officer of such division shall make and transmit a return of
9 the state of his division, to theadjutant-general, in the month

10 of August, annually; and these several returns shall give the
11 names of the commissioned officers, with the numerical
12 strength of the squadrons, battalions, regiments, brigades
13 and divisions respectively.

R. S. Ch. 12, 4 31

1 Sect. 54. The commanding officer of each company shall,
2 on the day of field-inspection and review, deliver to the brig-
-3 ade-inspector, or officer acting as such, a return of the nu-
-4 merical strength of his company, together with the number
5 and condition of the arms and equipments, drums, fifes,
6 tents, books of tactics, militia law, and all other military
7 property, whether public or private, of which said company
8 is in possession ; and the commanding officer of each division-
-9 ary corps shall, within twenty days after the inspection and

10 review thereof, transmit a duplicate return to the adjutant-
-11 general.

U. S. Laws, 1792, § 10.

1 Sect. 55. The commanding officer of every regiment,
2 battalion or squadron, shall make a roll of the several field
3 and staff-officers, specifying the rank of each, and of the
4 regimental band belonging to said regiment, and at the in-
-5 spection and review thereof, deliver the same to the brigade-
-6 inspector.

U. S. Laws, 1792, $ 10.

Orders and Notifications.
1 Sect. 56. Whenever the commanding officer of any
2 company shall order his company to meet for inspection of
3 arms, company-training, or inspection and review, or for
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6

4 election of officers, he shall issue his order to some one or
5 more of the non-commissioned officers or privates, to notify
G the members of said company to appear at the time and
7 place appointed, and such order shall contain the name of
8 each person to be notified, and each non-commissioned officer
9 and private, so ordered, shall give notice of the time and

10 place, appointed for the parade of such company, to every
11 person whom he shall be ordered to notify, under the penal-
-12 ties hereinafter prescribed in such case.

1 Sect. 57. The non-commissioned officer or private,
2 ordered to notify as aforesaid, shall give to each member of
3 the company whose name is inserted in such order, a verbal
4 notification, or shall leave at his irsual place of abode, a
5 written or printed order, (signed by such non-commissioned
6 officer or private,) specifying the time, place and object of
7 the parade, and such notification or order shall be given four
8 days, at least, previously to the time appointed, if for inspec-
-9 tion of arms or company-training, and ten days previously

10 thereto, if for election of officers, or for inspection and re-
-11 view; provided, nevertheless, that in case of invasion, insur-
-12 rection, riot, or any unforeseen or sudden occasion, any
13 verbal, written or printed notice, however short, shall be
14 legal; and, whenever any company shall be paraded, the
15 commanding officer thereof may verbally notify the men so
16 paraded, to appear at some future day, not exceeding thirty
17 days from the time of such parade, nor less than four, if for
18 inspection of arms or company-training, nor less than ten if
19 for election of officers or inspection and review; and such
20 notice shall be sufficient, as it respects the persons present.
21 Notifications may be proved as is hereinafter provided.

1 Sect. 58. Orders for inspection and review shall be issued
2 by the commanding officer of divisions, annually, in the
Smooth of June; by the commanding officers of brigades,
4 annually, on or before the twentieth of July; by the com-
-5 raanding officers of regiments, battalions and squadrons, on
6 or before the fifth day of August; and by the commanding
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7 officers of companies on or before the fifteenth day of
8 August.

R. S. Ch. 12, 88, 89 ;13 Mass. 433 ; 9 Pick. 41, 557 ; 8 Mass. 279 ; 9
Pick. 40 ; 4 Pick. 25, 123 ; 16 Mass. 144 ; 15 Pick. 7 ; 21 Pick. 333 ;

23 Pick. 57 ; 21 Pick. 332 ; 22 Pick. 406 ; 17 Pick. 243 ; 24 Pick.
172, 81.

1 Sect. 59. Whenever a company shall be without com-
-2 missioned officers, the commanding officer of the regiment,
3 battalion or squadron to which such company belongs, or the
4 officer detailed by him to discipline the same, as heretofore
5 provided, shall in writing order any non-commissioned
6 officer or private to notify the members of such company, to
7 appear for any duty required by law, at the time and place
’8 mentioned in such order; and, if any non-commissioned
9 officer or private so ordered shall refuse or neglect to notify

10 as aforesaid, he shall incur the penalty, in such case herein-
J 1 .after provided.

R. S. Ch. 12, $ 91.

Arms, Equipments, Musical Instruments, Armories, fyc.
1 Sect. 60. Each company of cavalry, infantry and rifle-
-2 men shall be furnished from the-state arsenal, under direc-
-3 tion of the acting quarter-master-general, with such arms
4 and equipments supplied by the government of the United
5 States, as are appropriate to the arm to which such company
6 may belong, together with tents and tent fixtures.

1 Sect. 61. Each company of artillery shall in like man-
-2 ner be furnished with two brass field-pieces, with carriages

.3 and implements; two caissons, forty round shot, harnesses,
4 ordnance stores, and swords and belts.
5 Each company of artillery shall likewise be supplied with
6 muskets and infantry equipments, on application therefor;
7 and every company so supplied shall, in addition to its ser-
-8 vice as artillery, practise the tactics of infantry.
9 The commanding officer of each company of artillery is

10 authorized to purchase annually, for company use, one hun-
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11 dred pounds of powder; and the commanding officer of each
12 company of cavalry, infantry and riflemen, is likewise
13 authorized to purchase annually, for company use, twenty-

-14 five pounds of powder, and such commanding officers shall
15 transmit vouchers for such purchase, annexed to the pay-
-16 roll of the company heretofore required; and the adjutant-
-17 general shall audit such accounts, and authorize the payment
18 thereof, in such manner as is hereinafter provided for the
19 payment of said roll.

Act of 1840, Ch. 92, § 20; R. S. Ch. 12, § 44.

1 Sect. 62. Every officer, non-commissioned officer and
2 private, in a company of cavalry, shall furnish himself with
3 a serviceable horse, at least fourteen hands and a half high,
4 a good saddle, bridle, mail pillion and valise, holsters, a breast-
-5 plate and crupper, a pair of boots and spurs, and a cartridge-
-6 box to contain twelve cartridges suited to his pistol, and shall
7 be liable, for deficiencies at any parade, to the forfeitures
8 hereinafter, in such case, provided; and if any non-commis-
-9 sioned officer or private shall, for more than three months,

10 be unprovided with a horse and equipments as aforesaid, the
11 commanding officer of his company may apply to the com-

-12 manding officer of the brigade, who shall discharge such
13 non-commissioned officer or private from such company.

R. S. Ch. 12, §4O; U. S. Laws, 1792, § 4.

1 Sect. 63. The commanding officer of each regiment and
2 battalion ofartillery may, at least ten days before the annual
3 inspection and review, order that company, in his regiment or
4 battalion, which is nearest to the place of review, to appear
5 with its guns and caissons, and the necessary apparatus and
6 ammunition; and the commanding officer of such company,
7 and of each company of artillery, on occasions of parade for
8 experimental gunnery, if beyond the limits of the city or
9 town in which the gunhouse is situate, shall provide horses

10 to draw the guns and caissons, and present the account of
11 the expenses thereof, as is provided for in the one hundred
12 and twenty-second section; and each company in such regi-
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13 ment or battalion not so ordered, shall appear armed and
14 equipped, and be inspected, reviewed and drilled as infantry;
15 and the commanding officer of every such company shall, on
16 the day of company parade under his own order, immediate-
ly ly preceding the inspection and review, inspect the guns and
18 caissons, and the appurtenances belonging thereto, and make
19 a return of their condition, certified under his oath to be true,
20 which he shall deliver to the brigade-inspector on the day of
21 regimental inspection, and in default thereof, shall be liable
22 to the penalty for such neglect as hereinafterprovided.

Act of 1846; Ch. 218, § 11.

1 Sect. 64. Each company of artillery, infantry and rifle-
-2 men shall be furnished with two tenor drums and two fifes,
3 or with one tenor drum and one fife, and one bugle, as such
4 company shall elect, and each company of cavalry with two
5 trumpets or bugles.

R. S. Ch. 12, $ 43.

1 Sect. 65. The commanding officers above named, shall
2 be severally responsible for thekeeping, preservation, and re-
-3 turn of all articles of military property so furnished for their
4 respective corps; and in case of the discharge or death of
5 any officer so responsible, he, or his legal representatives,
6 shall be relieved from such responsibility upon filing, in the
7 office of the adjutant-general, a receipt for such property, by
8 his successor in office, accompanied with the certificate ofsuch
9 successor, that the articles, so furnished to said company are,

10 at the time of the date of said certificate, undiminished in
11 quantity and unimpaired in value, ordinary use and wear
12 thereof, excepted.

Acts of 1842, Ch. 92, §§ 1 and 2.

1 Sect. 66. The several cities and towns in the Common-
-2 wealth shall provide a suitable armory or place of deposit,
3 for the arms and equipments of each military company that
4 may be raised therein ; and when any such company shall be
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5 raised in different cities or towns, the armory shall be pro-
-6 vided by that city or town in which the majority of the
7 members of such company shall vote to establish it.
8 Any city or town that shall neglect to provide an armory,
9 or armories, as aforesaid, shall be liable to a penalty of three

10 hundred dollars.

Acts of 1810, Ch. 92, § 20.

1 Sect. 67. Whenever, in the opinion of the commander
2 in chief, it shall be necessary, he shall issue his proclama-
-3 tion, requiring each city and town in the Commonwealth to
4 provide, and deposit therein, sixty-four pounds of good pow-

-5 der, one hundred pounds of musket-balls, each of the
6 eighteenth part of a pound; one hundred and twenty-eight
7 flints, suitable for muskets ; three copper, iron or tin camp-
-8 kettles, for every sixty-four soldiers enrolled in said city or
9 town, and the same proportion of the aforesaid articles for a

10 greater or less number ; and so to keep the same, until he
11 shall by proclamation declare the same no longer necessary.
12 Any city or town which shall neglect to provide and keep
13 deposited the articles above required, shall forfeit the sum
14 hereinafter in such case provided.

R. S. Ch. 12, § 46 ; Act of 1837, §lO.

Discipline, Inspections , Trainings and Reviews , and School
of Instruction.

1 Sect. 68. The system of discipline and field exercise
2 which is ordered to be observed by the regular army of the
3 United States, in the different corps of cavalry, artillery,
4 infantry, light-infantry and riflemen, or such other system
5 as may, at any time hereafter, be directed for the militia, by
6 the laws of the United States, shall be observed by the militia
7 in the discipline and exercise of said corps respectively.

R. S. Cti. 12, § 73.

1 Sect, 69. There shall be three parades, in every year, as
2 follows;—Every commanding officer of a company, shall
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3 parade his company on the last Wednesday in May, annu-
-4 ally, at nine o’clock in the forenoon, for the purpose of in-

-5 specting the arras and equipments of his men, and for noting
6 all delinquencies of appearance, and deficiencies of uniform
7 and equipments, in order that a thorough inspection may be
8 made of all the companies in the Commonwealth ; and the
9 clerk shall note all deficiencies and delinquencies, and revise

10 and correct the company roll, under the direction of the com-
il manding officer. Every commanding officer of a company,
12 shall exercise and discipline, as well as inspect, his company
13 on said day. Every commanding officer, as aforesaid, shall
14 also parade his company, for exercise and discipline, two
15 several days in addition thereto, by his own order.

R. S. Ch. 12, §76 ; Act of 1840, 23.

1 Sect. 70. There shall be an inspection and review annu-
-2 ally, and the commanding officer of each division shall order
3 the troops to parade for that purpose, in such corps, and at
4 such times, after the fifth of September, as he shall deem ex-
-5 pedieut; but no regiment, battalion or squadron, shall be di-
-6 vided.
7 The commanding officer of the brigade shall appoint the
8 place, and give notice thereof to the commanding officer of
9 the division ; but if the troops to be inspected and reviewed,

10 belong to one regiment, battalion or squadron, then the com-
il manding officer of the regiment, battalion or squadron, shall
12 appoint the place, and give notice thereof to the brigadier-
-13 general; provided that no officer, non-commissioned officer,
14. or private, shall be obliged to march more than fifteen miles
15 from his residence, to any review, except regimental, or of a
16 smaller corps ; and that no corps larger than a brigade be or-
-17 dered to parade at any one time or place, except by order
IS of the commander in chief.

R. S. Ch. 12, $ 78 ; Act of 1810, Ch. 92, § 24.

1 Sect. 71. Each division, brigade and regiment shall,
2 when in the field, take rank according to its number, begin-
-3 ning with the lowest number as highest in rank; and the
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1 companies in eacli regiment or battalion shall form accord-
-5 ing to the rank of the officers present commanding them;
6 and whenever distinct corps shall parade, join or do duty
7 together, the senior officer present shall command, without
8 regard to corps.
9 Whenever any company, destitute of commissioned offi-

-10 cers, shall parade with other troops, the commanding officer
11 thereof shall detail some commissioned officer or officers to
12 command the same, unless the officer detailed by the com-
-13 manding officer of the regiment, to command them, by the
14provisions of the thirty-third section, shall bo present.

U. S. Laws, 1792, 3 ; R. S. Ch. 12, § 79.

1 Sect. 72. Every commanding officer, when on duty, is
2 hereby authorized to fix bounds and limits to his parade, (not
3 including any road on which people travel, so as to prevent
4 their passing,) within which no spectator shall have a right
sto enter without leave from such commanding officer; and in
6 case any person shall intrude within the limits of the parade,
7 after being once forbidden, he may be confined under guard,
8 during the time of parade or a shorter time, at the discretion
9of thejrommanding officer; and any person who shall resist

10 any sentry attempting to put him out of such limits, or
11 keep him out of the same, may be arrested by order of such
12 commanding officer, and carried before some court or magis-
-13 trate, to be examined or tried for such offence as a misde-
-14 meaner, upon complaint thereof; and being adjudged guilty,
15 shall be liable to a fine therefor, not exceeding twenty dollars.

R. S. Ch. 12, 6 80 ; 13 Mass. 299.

1 Sect. 73. The brigade inspectors shall attend the inspec-
-2 tions and reviews of the regiments, battalions and squadrons
3 in their several brigades, during the time of their being un-

-4 der arms, inspect their arms, ammunition and accoutrements,
5 superintend their exercises and manoeuvres, and introduce
6 the system of military discipline, required by law and by
7 the orders which shall be received, from time to time, from
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S the commander in chief; and shall make returns as provided
9 in the forty-fourth section.

U. S. Laws, 1792, 10 ; R. S. Ch. 12, ( 81.

1 Sect. 74. The ball cartridges required by law shall be
2 inspected at such place as may be appointed by the officer
3 commanding the field.
4 No non-commissioned officer or private shall unnecessa-
-5 rily, or without order from a superior officer, come to any
6 parade, with his musket, rifle or pistol, loaded with ball,
7 slug or shot, or shall so load the same while on parade, un-
S der the penalty provided in such case ; nor shall, unnecessa-
-9 rily, or without order from a superior officer, discharge his
10 musket, rifle or pistol, when going to, or returning from, or
11 being upon parade, under the penalty hereinafter provided.

R. S. Ch. 12, § 83.

1 Sect. 75. No officer, non-commissioned officer or private,
2 shall be holden to perform any military duty on any day
3 (except the last Wednesday in May) appointed for a meet-
-4 ing, in the town in which he resides, for the election of gov-
-5 ernor, lieutenant-governor, senators, electors of president
6 or vice-president of the United States, or representatives to
7 congress or the general court, except in case of invasion, in-
-8 surrection, riot, or tumult made or threatened, or in obe-
-9 dience to the orders of the commander in chief.

R. S. Ch. 12, § 85.

1 Sect. 76. The commander in chief may order corps of
2 militia to perform escort and other duties.
3 Whenever the commander in chief shall direct any militia
4 corps to perform such duties, the commanding officer of such
5 corps shall present his account for music to the acting quar-
G ter-master-general, by whom the same shall be audited and
7 paid.

R. S. Ch. 12, $ 80.

1 Sect. 77. Nothing herein contained shall be so construed,
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7

2 as to prevent any military company from meeting for the
3 purpose of drill, funeral or other escort, or any voluntary
4 service; nor to impair any obligation, arising under any
5 agreement or by-laws adopted by any company, as far as
6 regards the members who have signed the same, unless they
7 are repugnant to law; and all fines, penalties and assess-
-8 ments incurred by any officers or soldiers of such company
9 under such agreement or by-laws signed by them, and which

10 have been approved by the commander in chief, may, in ad-
-11 dition to any other remedy thereon, be recovered by com-
-12 plaint, in the manner prescribed in the one hundredth sec-
-13 tion, so far as the same is applicable thereto.

R. S. Ch. 12, ) 87.

1 Sect. 78. It shall be the duty of the adjutant-general, in
2 the month of July, in each year, to issue orders to the re-
-3 spective brigadier-generals or commanding officers of brig-
-4 ades, directing them to order the commissioned officers (ex-
-5 cept chaplains, surgeons, and surgeons’ mates) within their
6 respective brigades, to assemble at such time as the adjutant-
-7 general shall appoint, between the fifteenth of August and
8 the tenth ofSeptember, in each year, and at some convenient
9 place within the limits of theirrespective brigades, (of which

10 place seasonable notice shall be given to the adjutant-general,
11 by said commanding officer,) for the purpose of military in-
-12 struction ; said meeting to continue not less than two succes-
-13 sive days; and the brigadier-general, or commanding officer
14of each brigade, shall be present at said time and place of in-
-15 struction, and inspect and review the same; and the adju-
-16 tant-general shall appoint some person qualified to give such
17 instruction, who shall superintend the exercise and manceu-
-18 vres, and introduce the prescribed system of tactics; and in
19 case of the sickness, absence or neglect of said officer to at-

-20 tend to said duties, a substitute shall be appointed by the
21 brigadier-general or senior officer present, and said instructor,
22 or his substitute, shall be paid six dollars each day for his
23 services, and his account thereof shall be audited and paid
24 by the acting quarter-master-general.
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1 Sect. 79. The commanding officers of regiments, battal-
-2 ions and squadrons, shall issue their orders, immediately on
3 the receipt of the order of their brigadier-general or command-
-4 ing officer of brigade, to each of the commissioned officers of
5 theirr espectiveregiments, battalions and squadrons, (except
5 the chaplains, surgeons and surgeons’ mates,) to appear at the
7 time and place appointed for said school of instruction, and
8 the brigadier-general or commanding officer ofbrigade, with-
-9 in whose brigade said school of instruction shall be held,

10 shall order the band of some regiment in his brigade to at-
-11 tend.

1 Sect. 80. The officers ordered to attend at said school of
2 instruction shall be in uniform, and shall be armed with
3 muskets, and equipped as infantry, and may be required to
4 perform any duty pertaining to commissioned and non-com-
-5 missioned officers or privates ; and they shall be trained and
6 drilled, as aforesaid, not less than six hours each day, during
7 said school of instruction.

1 Sect. 81. The commanding officer of each brigade within
2 which such school of instruction shall have been held, shall,
3 within ten days thereafter, transmit to the adjutant-general
4 a roll, certified under oath, of all such commissioned officers,
5 (specifying their rank,) and members of bands with their
6 place ofresidence, as shall have been present at the time and
7 place appointed for said school, and have performed all the
8 duties required, and each person so returned, shall be entitled
9to receive the sum hereinafter provided. The adjutant-gen-

-10 eral shall provide for the pay of the several persons so re-
-11 turned, in the same manner as is provided in the case of field
12 and staff-officers of the volunteer militia, for other military
13 service.

1 Sect. 82. The commanding officers issuing their orders
2 as provided in this act, shall make return, before or at said
3 school of instruction, to the brigadier-general or senior officer
4 present, of all officers notified by them ; and the brigadier-

[Jan
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5 general shall, immediately on the termination of said school,
6 return to the adjutant-general all delinquents who shall have
7 been notified ; and if any officer or musician shall neglect or
S refuse to attend said school, or if he shall attend said school,
9 and shall neglect or refuse to obey the orders of the com-

-10 manding officer of the brigade, or of the instructor, he shall
11 forfeit and pay to the Commonwealth the sum offifteen dol-

-12 lars, to be sued for by the adjutant-general, in an action on
13 the case, before any justice of the peace or police court within
14 the county within which the delinquent may reside; and a
15 copy of the return of said commanding officer, certified by
16 the adjutant-general, shall be prima facie evidence of such
17 neglect or refusal, and of notice to said officer or musician ;

18 but the commander in chief may remit such penalty in
19 cases where he shall consider such neglect or refusal excusa-

-20 ble, upon a report of the facts made to him by the adjutant-
-21 general; and twenty days from the expiration of said school,
22 shall be allowed for snch officer or musician to render his
23 excuse to the adjutant-general.

Excuses.
1 Sect. 83. All excuses, for the non-appearance of any non-

-2 commissioned officer, musician, or private, shall be made to
3 the commanding officer of his company, within ten days after
4 any parade or other military duty required by law, from
5 which he shall have been absent; and on the delinquent’s
6 producing satisfactory evidence of his inability to appear, his
7 commanding officer may excuse him ; but no commanding
8 officer shall receive any excuse for non-appearance, after the
9 expiration of the said ten days. No excuse shall avail such

10 non-commissioned officer or private, on any prosecution for
11 the recovery of any fine or forfeiture, unless proved to have
12 been made to the commanding officer before the expiration
13 of the ten days, as aforesaid, or unless said delinquent shall
14 satisfy the court or justice, before whom the case may be
15 tiied, that it was not in his power to make such excuse with-
-16 in ten days, as aforesaid. All commanding officers shall in--17 form their clerks of any excuses for non-appearance they may
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18 allow, which, with the reasons for the same, shall be entered
19 in the record-book of the company.

R. S. Ch. 12,9 94; 4 Pick. 66; 15 Pick. 1 ; 17 Mass. 49 ; 14 Mass,
374 ; 17 Mass. 351 ; 12 Mass. 441 ; 13 Mass. 316; 10 Pick. 153.

1 Sect. 84. No commanding officer of a company shall re-
-2 ceive excuse for any deficiency of equipments, and every
3 commanding officer of a company who shall at any time ex-
-4 cuse any soldier under his command for any such deficiency,
5 or after the expiration of the time allowed for unnecessary
6 absence, shall be liable to be tried by court-martial.

R. S. Ch. 12, $ 95.

1 Sect. 85. Any officer, detailed to train and discipline a
2 company without officers, shall have the same power, as the
3 commanding officer of a company, to excuse any absence of
4 the non-commissioned officers and privates of the said com-
-5 pany.

R. S. Ch. 12, $ 97; 23 Pick. 208.

Fines and Penalties.

1 Sect. 86. Every non-commissioned officer, musician and
2 soldier, belonging to the active militia, who shall unnecessa-
-3 rily neglect to appear at the time and place appointed for any
4 military duty, shall forfeit and pay, for such neglect, the sum
5 hereinafter mentioned.
6 For unnecessarily neglecting to appear at inspection on the
7 last Wednesday in May, three dollars; at any company
Straining required by law, two dollars; at inspection and
9 review, three dollars; and for neglecting to appear at any

10 meeting for election of officers, one dollar.
11 For unnecessarily neglecting to appear when ordered, or
12 disobeying any order, in case of any tumult, riot or other
13 cause, as provided in the one hundred and thirty-third, one
14 hundred and thirty-fourth, and one hundred and thirty-fifth
15 sections, or advising any other person to do the like, fifty
16 dollars.

R. S. Ch. 12, § 98; 13 Mass. 433.
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1 Sect. 87. Every non-commissioned officer or soldier, who
2 shall appear at any inspection, on the last Wednesday in

r 3 May, or at any company training, or at any inspection and
4 review, shall forfeit and pay the sums hereinafter mentioned
5 for each of the following articles deficient, or in had quality
6 or condition :
7 A musket, a bayonet or belt, an iron or steel ramrod, either
Bor all of them, one dollar. A cartridge-box and twenty-four
9 cartridges, suited to the bore of his musket, and containing

10 a proper quantity of powder and ball, and serviceable knap-
-11 sack, either or all of them, thirty cents; provided,

neverthe-
-12 less, that the ball cartridges may be produced and kept,
13 according to the provisions of the seventy-fourth section;
14 and the knapsacks may be dispensed with at company train-

-15 ings. Two spare flints, a priming wire and brush, either or
16 all of them, twenty cents; provided, that none of the above
17 forfeitures shall be incurred by any soldier in a rifle com-

-18 pany, who appears with a good rifle, cartridge-box, knap-
-19 sack, shot-pouch, and a quarter of a pound of powder, and
20 twenty balls suited to the bore of his rifle.
21 In any company, for deficiency or bad quality of the uni-
-22 form of the company, two dollars.
23 In any company of cavalry, for deficiency of a sword or
24 sabre, belt and pistols, all or either of them, one dollar.
25 Of any other article of equipment, fifty cents.
26 In any company of artillery, for deficiency of a sword and
27 belt, both or either of them, one dollar.
28 Of any other article of equipment, thirty cents.
29 In a company of riflemen, for a deficiency of a rifle,
30 a sufficient ramrod, both or either of them, one dollar.
31 Of any other article of equipment, fifty cents.

R. S. Ch. 12, §$ 98, 99.

1 Sect. 88. Every non-commissioned officer and soldier,
2 guilty of the several neglects and offences hereinafter men-
-3 tioned, shall forfeit and pay the sums severally prescribed
4 for each offence or neglect, besides any other penalties
5 thereto annexed.
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6 For quitting his guard, section, platoon or company, not
7 less than two, nor more than ten dollars.
8 For discharging his musket, rifle or pistol, when going to,
9 returning from or upon parade, contrary to the provisions of

10 the seventy-fourth section, not less than five or more than
11 twenty dollars.
12 For refusing or neglecting to give notice or warning when
13 ordered by the commanding officer of his company, contrary
14 to the provisions of the fifty-sixth section, not less than
15 twenty nor more than one hundred dollars.
16 For refusing or neglecting to give notice or warning in a
17 company without officers, when ordered by the commanding
IS officer of the regiment, battalion or squadron, or the officer
19 detailed to command the company according to the provisions
20 of the twenty-third and fifty-ninth sections, not less than
21 twenty nor more than one hundred dollars.
22 For loading his arms upon parade with ball, slug or shot,
23 or coming upon parade with them so loaded, contrary to the
24 provisions of seventy-fourth section, not less than five nor
25 more than twenty dollars.
26 For refusing to perform the duties of clerk, when required
27 according to the provisions of the twenty-fourth section, not
28 less than ten, nor more than twenty dollars.
29 For behaving with contempt to an officer, or conducting in
30 a disorderly manner, or exciting or joining in any tumult or
31 riot, or being guilty of any other unmilitary conduct, dis-
-32 obedience of orders, or neglect of duty when under arms or
33 on duty, not less than five, nor more than twenty dollars.
34 For any of the offences mentioned in the preceding para-
-35 graph, any non-commissioned officer or soldier, guilty there-
-36 of, may be put under guard by the commanding officer of
37 the company, regiment, battalion, squadron, or of the field,
38 and so kept for a longer or shorter time, not exceeding the
39 time when his company is dismissed from duty for the day;
40 and any non-commissioned officer, for any offence mentioned
41 in this chapter, or any disobedience of orders or unmilitary
42 conduct, may be reduced to the ranks by the commanding
43 officer of his regiment, battalion or squadron, with the
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44 advice of the commanding officer of his company, or with-
-45 out such advice, if the disobedience or unmilitary conduct
46 occur during a regimental, battalion or squadron parade.

R. S. Ch. 12, $ 100; 5 Pick. 189; 10 Pick. 134.

1 Sect. 89. Officers shall be liable to the following fines :
2 Every captain or commanding officer of a company, who
3 shall neglect to make returns required by law, ten dollars :

4 Every commanding officer of a regiment, battalion or
5 squadron, who shall neglect to make such returns, for each
6 neglect, twenty-five dollars ;

7 Every commanding officer of a brigade, who shall neglect
8 to make such returns, for each neglect, fifty dollars :

9 Every commanding officer of a dirdsion, who shall neglect
10 to make such returns, for each neglect, seventy-five dollars :

11 Every brigade-major and inspector, who shall neglect to
12 make such returns, for each neglect, fifty dollars :

13 The above fines and forfeitures to be prosecuted for, by
14 the officer to whom the respective returns are required to be
15 made, in any court of competent jurisdiction, and, when re-
-16 ceived, to be paid into the treasury of the Commonwealth ;

17 Any officer who shall parade his company on days of
18 elections, contrary to the provisions of the seventy-fifth sec-
-19 tion, besides being liable to a court-martial, shall forfeit and
20 pay not less than fifty, nor more than three hundred dollars :

21 Any officer who shall exercise his authority, as an officer
22 of the militia, after accepting an appointment in the army of
23 the United States, contrary to the provisions of the one hun-
-24 dred and tenth section, shall forfeit a sum not exceeding three
25 hundred dollars :

26 Any officer who shall disobey any order or precept, in case
27 of tumults, riots, mobs, or any offence described or mentioned
28 in the one hundred and thirty-fifth, one hundred and thirty-
-29 sixth, and one hundred and thirty-seventh sections, shall
30 forfeit, not exceeding five hundred dollars, and shall be cash-
-31 ieredand liable to imprisonment as therein provided.

1 Sect. 90. Every commanding officer of a company, and
2 every master of a band, who shall make to the adjutant-gen-
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3 eral a false return of the number of men belonging to his
4 company or band, and their performance of duty, as required
5 by law, or who shall make and certify falsely, an alphabet-
-6 ical roll of the names of the persons who shall have appeared,
7 armed, uniformed and equipped, and performed duty in his
8 company or band, in manner prescribed by law, or shall in-
-9 elude in such roll the name of any person who has not ap-

-10 peared armed, uniformed and equipped, and performed duty
11 as aforesaid, or the name of any person who has been ex-
-12 cused for absence or non-performance of such duty, or the
13 name of any person not duly enlisted in his company or band,
14 shall be deemed to have been guilty of a misdemeanor, and
15 shall be prosecuted, by indictment, upon complaint made by
16 the adjutant-general, in the municipal court of the city of
17 Boston, if living in the county of Suffolk, or in the court of
18 common pleas, holden in either of the other counties of the
19 Commonwealth, in which the officer so offending shall live,
20 and, upon conviction thereof, shall forfeit and pay to the use
21 of the Commonwealth, for each offence, a sum not less than
22 fifty, nor more than one hundred dollars.

Act of 1845, Ch. 243, $ 10.

1 Sect. 91. Every commanding officer of a squadron, bat-
-2 talion, regiment, brigade or division, who shall make to the
3 adjutant-general a false return of the names of field and
4 staff-officers belonging respectively to his corps, as having
5 appeared, armed, uniformed and equipped, and performed
6 duty, as aforesaid, or the name of any person who has been
7 excused for absence or non-performance of such duty, or the
8 name of any person acting as substitute for any such officer,
9 shall be deemed to have been guilty of a misdemeanor, and

10 shall be prosecuted therefor, by indictment, upon complaint
11 made by the adjutant-general, in the municipal court of the
12 city of Boston, if living in the county of Suffolk, or in the
13 court of common pleas, holden in either of the other counties
14 of the Commonwealth, in which the officer so offending shall
15 live, and, upon conviction thereof, shall forfeit and pay to the
16 use of the Commonwealth, for each offence, a sum not less
17 than fifty, nor more than one hundred dollars:

[Jan.
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18 Any fine not exceeding two hundred dollars, may be in-
-19 dieted on any officer, by sentence of a general or division
20 court-martial, as a part of, or the whole of such sentence.

Act of 1846, $§ 1,6; Act of 1845, § 10 ; R. S. Ch. 12, § 101 ; Act
of 1837, $ 5 ; Act of 1844, § 6.

21 Every master, deputy, or musician of a band, for absence
22 from military duty, or neglect thereof, disobedience of orders,
23 disorderly or other unmilitary conduct, shall forfeit not less
24 than ten, nor more than twenty dollars :

25 All musicians on duty with any company, shall be subject
26 to the same commands, and liable to the same duties and
27 penalties, as other soldiers of the company.

Act of 1846, § 7 ; R. S. Ch. 12, § 102.

1 Sect. 92. Every person liable to enrolment, who shall
2 give his name falsely, or refuse to give it, contrary to the
3 provisions of the third section, shall forfeit and pay twelve
4 dollars:
5 Every keeper of a tavern or boarding-house, and every
6 master and mistress of a house, refusing to give information
7 respecting their inmates, contrary to the provisions of the
8 third section, shall forfeit and pay twenty dollars.

R. S. Ch. 12, §6; Act of 1840, Ch. 92, §2.

1 Sect. 93. Non-commissioned officers, and soldiers of com-
-2 panies without officers, when ordered to appear at any mili-
-3 tary parade or election, required by law, shall be liable, for
4 absence, deficiency, misconduct, or neglect of duty, to the
5 fines prescribed for similar offences in companies with offi-
-6 cers.

R. S. Ch. 12, § 104.

1 Sect. 94. The mayor and aldermen, treasurer and clerk,
2 of any city, the selectmen, treasurers, assessors and clerk of
3 any town, who shall refuse or neglect to perform the duties
4 mentioned in the second, fifth, and forty-fifth sections, shall

8
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5 each of them forfeit and pay, not less than twenty dollars,
6 nor more than one hundred, for each offence.
7 The mayor and aldermen of any city, and the selectmen
8 of any town, for appointing any town meeting for elections
9 on the last Wednesday in May, or on any day on which

10 the militia may be required by law to do military duty, shall
11 forfeit and pay a sum not exceeding one hundred dollars.

R. S. Ch. 12, § 105; Act of 1840, § 10.

1 Sect. 95. Whenever the mayor and aldermen of any city,
2 or the selectmen of any town, shall neglect or refuse to per-
-3 form the duties hereinafter mentioned, such city or town
4 shall forfeit and pay the following sums :

5 For refusal or neglect to provide and keep the powder and
6 balls, and the supplies, equipage, aud camp-utensils, as re-
-7 quired by the sixty-seventh section, not less than two hun-
-8 dred, nor more than five hundred dollars.

R. S. Ch. 12, § 106.

Prosecutions for Fines.
1 Sect. 96. The fines mentioned in this section, shall be re-
-2 covered by indictment, or by an action on the case, by any
3 person whatever, one half of the sum recovered in such ac-
-4 tion to be to the use of the Commonwealth, and one half to
5 the use of the prosecutor.
6 The fine mentioned in the ninety-fourth section.
7 Fines under the eighty-ninth section, except fines imposed
8 by courts-martial, and the fines mentioned in the second par-
-9 agraph of the eighty-ninth section.

10 Fines under the ninety-fifth section.
11 The fines under the forty-second section.
12 Fines under the sixty-sixth section, by the adjutant-gen-
-13 eral, the amount collected to be paid into the treasury of the
14 Commonwealth.

1 Sect. 97. The fines mentioned in this section, shall be
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2 recovered by the commanding officer of the regiment, battal-
-3 ion or squadron, to which the company of the delinquent be-
-4 longs, either by complaint or action on the case, to the use
5 of such battalion, regiment or squadron.
6 Fines under the eighty-eighth section, for refusing to give
7 notice or warning in any company without commissioned
8 officers, when ordered by such commanding officer, or the
9 officer detailed by him to command the same, under the pro-

-10 visions of the twenty-third section.
11 Fines under the eighty-eighth section, incurred hy any
12 non-commissioned officer or private, for quitting his guard,
13 section, platoon or company, may be recovered by the com-
il manding officer of the regiment, or by the clerk of the com-
-15 pany, when the company is ordered to parade with the regi-
-16 ment, but, at all other parades, by the clerk of the company
17 only.

1 Sect. 98. Fines under the eighty-eighth section, for re-
-2 fusals to perform the duties of clerk, according to the provi-
-3 sions of the twenty-fourth section, shall be recovered by the
4 commanding officer of the company to which the delinquent
5 belongs, by complaint before any police or justices’ court, or

any justice of the peace, to the use of the company.
7 Fines under the ninety-first section, incurred hy members
8 of bands, shall be prosecuted hy the adjutant of the regiment,
9 battalion or squadron, to which such band belongs, by com-

-10 plaint, as before provided, to the use of the Commonwealth.
11 Fines by sentence of court-martial, as provided in the
12 eighty-ninth section, shall be prosecuted by the judge-advo-
-13 cate, or person appointed to act as such, at the court-martial,
14 by an action on the case, to the use of the Commonwealth;
15 and if any judgment for costs shall be rendered against any
16 judge-advocate in such case, the officer to whom the execu-
-17 tion upon such judgment is delivered, shall demand payment
18 of the execution of the treasurer of the county in which such
19 judgment is rendered, and the said treasurer shall pay the
20 same, and it shall be allowed to said county, in the settle-
-21 ment of said treasurer’s account with the Commonwealth.
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1 Sect. 99. All fines for absences, defaults, neglects or of-
-2 fences, mentioned in the eighty-sixth, eighty-seventh, and
3 eighty-eighth sections, when incurred by any non-commis-
-4 sioned officer or private, in any company without officers,
5 (except the fine for' refusing to give notice, when ordered by
G the commanding officer of a regiment,) shall, on complaint
7 of the officer detailed, as provided in the twenty-third sec-
-8 tion, to train and discipline such company, be prosecuted,
9 substantially, in the like manner, as they are to be prose-

-10 cuted by the clerks, in the following section : one half of the
11 amount recovered to be to the use of the regiment, and the
12 other half to the use of the officer; and the officer so prose-
-13 cuting shall be a competent witness in the case.

1 Sect. 100. All fines incurred by any soldier, not appear-
-2 ing when ordered, or disobeying any order, in case of riot,
3 tumult, or other cause, specified in the one hundred thirty-
-4 fifth, one hundred thirty-sixth and one hundred and thirty-

-5 seventh sections; or advising any other person to do the
6 like ; by musicians in any company, under the ninety-first
7 section; by persons giving false information, or refusing to
8 give information, with regard to themselves or other persons
9 liable to be enrolled in the militia, under the ninety-second

10 section ; and all fines and forfeitures, incurred by the non-
-11 commissioned officers and privates of any company, under
12 the provisions of this chapter, which are not otherwise pro-
-13 vided for; shall be prosecuted for and recovered by the clerk
14 of such company, or any person appointed to perform the
15 duties of clerk, as provided in this chapter.
16 The clerk of each company, after the expiration of twenty
17 days, and within forty days after the day of any parade or
18 election of officers, shall make and subscribe an information
19 against the offending non-commissioned officers or privates,
20 who have not been excused by the commanding officer of
21 the company, according to the provisions of the eighty-third
22 section, or who have not, within the twenty days aforesaid,
23 paid to such clerk the fines or forfeitures which they may
24 have incurred ; which information shall be left with some
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25 justice of the peace, or filed in some police or justices’ court,
26 (as the case may be) in the county, in which such offending
27 non-commissioned officer or private resides; and the infor-
-28 mation shall be in substance as follows :

29 To A. B. Esq., justice of the peace within and for the
30 county of , or to the justices of the justices’
31 court within and for the county of , or to the
32 justice of the police court, within and for
33 (as the case may be,) :

34 I, the subscriber, clerk of the company commanded by
35 ,

do hereby give information against the fol-
-36 lowing person, (or persons,) who, being duly enrolled in said
37 company, and being duly notified to meet with said compa-
-38 ny, on the day of in the year
39 (for inspection of arras, company training, inspection or re-
-40 view, or election of officers, as the case may be), was (or
41 were, as the case may be), guilty of the offences and did in-
-42 cur the forfeitures, set against his name (or their respective
43 names, as the case may be) :

44 Names. Offences. Forfeiture. Sums.
45 A. B. non- (For unnecesssarily neglec- )

46 com. officer ; j ting to appear on said \ has forfeited
47 C. D. private. [ day : )
48 r, p (For being deficient of a )

, r c j

49 KF - } on said day: 5 has forfelted
50 (For being on said day guil- )

51 G. H. <ty of coming on to the pa- > has forfeited
52 ( rade with his arms loaded : )

53 ( For unnecessarily dischar-'
54 ging his musket, rifle or pis-
-55 tol, (as the case may be),in
56 I- K- going to, or returning from ) has forfeited57 or on the place of parade,
58 (as the case may be,) with-
-59 out the orders ofan officer:
50 (For leaving his guard, sec-'61 1 tion, platoon, or compa--62 L. M. ( ny, (as the case may be,) has forfeited63 | without the leave of an )
64 [ officer: J65 (And in the same manner, substantially, all other offences arc
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66 to be set forth against offending non-commissioned officers
67 and privates) :

68 I, therefore, agreeably to my oath of office, and in com-
-69 pliance with the requisitions of the law in this behalf, re-
-70 quest yon (or the justices of said court, or the said court, as
71 the case may be,) to issue a summons, directed to each of
72 the persons named in the above information, to appear be-
-73 fore you, (or the said court, as the case may be) and show
74 cause, if any he has, why it should not be adjudged that he
75 pay the forfeiture set against his name, for the offence (or
76 offences) which he is therein alleged to have committed.
77 Dated at this day of in
78 the year
79 A B, clerk of the company commanded by
80 And the justice or court to whom such information is di-
-81 reeled shall file the same, and, when moved thereunto by
82 said clerk, shall, within nine months, and not afterwards, is-
-83 sue asummons to each person, informed against as aforesaid,
84 to be served at least seven days before the time appointed
85 for showing cause.
86 The summons, if issued by a justice of the peace, shall
87 be substantially in the following form :

88 ss.
89 [Seal.] To the sheriff of said county, or
90 either of his deputies, or either of the constables of the
91 town of in the county aforesaid, greeting:
92 In the name of the Commonwealth of Massachusetts,
93 you are hereby required to summon C. D., of
94 in the county aforesaid, to appear before me, E. F., one of
95 the justices of the peace for the county aforesaid, at
96 in , on the day of
97 at of the clock in the noon, then and
98 there to show cause, if any he has, why judgment should
99 not be rendered, that he has forfeited for

100 [here insert the offence, and the time when and place where
101 it was committed.] Hereof fail not, and make due return
102 of this writ and your doings thereon, unto myself, on or be-
-103 fore the said hour of the day of
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104 Dated at aforesaid, the day of
105 in the year
106 E. F., Justice of the Peace.
107 If issued from any police or justices’ court, the said
108 summons shall be in the following form ;

109 ss.
110 The Commonwealth of Massachusetts.
111 [Seal.] To the sheriff of the county of or
112 either of his deputies, or either of the constables of the
113 town of in said county, greeting:
114 We command you to summon C. D., of
115 in said county, to appear before our justices of our justices’
116 court, (or our justices of our police court, as the case may
117 be) to be holden at within and for our
118 on then and there to show cause, if any he has,
119 why judgment should not be rendered, that he has forfeited
120 for [here insert the offence and the time and
121 place where it was committed.] Hereof fail not, and have
122 you there this writ, with your doings thereon.
123 Witness, W. S. Esq., at on the
124 day of in the year
125 T. P., Clerk.
126 (or, witness my hand and seal at on the
127 day of in the year of our Lord
128 A. B. Justice of said Court.
129 as the case may be.)

For references from § 96 inclusive, see R. S. Ch. 12, § 108 to § 114, both
inclusive.

1 Sect. 101. Upon the trial of such complaint, made by
2 the clerk of a company, it shall be sufficient for the com-
-3 plainant to prove that he is clerk by producing his warrant
4 as a non-commissioned officer, with his appointment and
5 qualification as clerk thereon ; but if the clerk be clerk pro-
-6 tempore, his appointment may be proved by the records of
7 the company.
8 He shall then produce the roll of the company, and prove
9 that the defendant was enlisted in the company at the time
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10 he was notified to meet with said company ; and to constitute
11 such enlistment, the person enlisting shall have signified the
12 same in writing at the time of enlistment. He shall then
13 produce the order of the commanding officer of the company
1-1 to notify the said meeting or meetings thereof, and shall prove
15 that the defendant was legally notified of the time and place
16 thereof; the absence or offence of the defendant shall then be
17 proved, to show that he is liable to the fine alleged to be
18 incurred by him; the burden of proof shall be upon the de-
-19 fendant to show that his absence was necessary or unavoid-
-20 able.
21 Whenever it shall appear on the trial of any military case
22 that any document, record or paper mentioned in this act,
23 has been lost or destroyed by accident, secondary evidence
24 thereof shall be received.
25 Copies of any document or paper in the office of the
26 adjutant-general, duly certified by him, or purporting to be
27 signed by him, shall be received as prima facie evidence
28 upon any such trial; and any certificate signed by him, or
29 purporting to be so signed, shall be received as primafacie
30 evidence of the facts therein stated.
31 Any commission, warrant, document, record, roll, order or
32 military paper that may be offered in evidence in the trial of
33 any military case, and which is by this act, or any military
34 usage, required to be signed by any officer or soldier of the
35 militia, if it purport to be signed by said officer or soldier,
36 shall be received as evidence prima facie. At the trial and
37 hearing of any such case, the said justice or justices may,
38 on motion of the complainant, order the defendant to file in
39 the case a specification of his defence, in which he shall set
40 forth the particular grounds thereof; the defendant may
41 plead orally that he is not guilty of the offence complained
42 of, and the justice or justices shall enter the same on his or
43 their docket, and, instead of filing said specification, the de-
-44 fendant may state the same orally to said justice or justices,
45 who shall enter the same in like manner ; and on the trial
46 of any such case, the defendant shall not give in evidence
47 any special matter in defence, unless the same shall be
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48 entered in said specification. Upon the trial of any case
49 instituted by any person in pursuance of the provisions and
50 requirements of this act, any officer of the militia, the clerk
51 or soldier of any military company, excepting the defendant,
52 may be a witness to prove any fact whatever ; and no clerk
53 shall be liable to pay costs to any defendant in any case;
54 and the complaint or summons may be amended in any
55 stage of the proceedings without payment of costs.
56 No person shall be imprisoned upon any execution, issued
57 upon any complaint and judgment described in the preceding
58 section, for a longer time than ten days; but he shall be dis-
-59 charged by the keeper of the jail to which he is committed,
60 at the expiration thereof, and the judgment-debtor shall
61 remain liable for the amount of the judgment and the costs
62 of imprisonment; and execution for the whole of the same
63 may be sued out against the property of such debtor, in due
64 form of law.
65 All fines and forfeitures incurred by the members of vol-
-66 unteer companies, may be disposed of for the benefit of said
67 companies, as a majority of the members thereof may deter-
-68 mine.

Disbandment.
1 Sect. 102. Any company destitute of commissioned offi-

-2 cers, which, after having been twice ordered to fill vacancies,
3 shall refuse or omit so to do; or any company which, at
4 any two or more meetings ordered for election, shall refuse
5 or omit to elect any officer; or any company which shall ap-
-6 pear, from any two successive returns made to the adjutant-
-7 general, to be reduced below thirty privates; or any company,
8 the commanding officer of which shall neglect to make his
9 annual returns for one year; or any company which, on rep-

-10 resentation of the commanding officer of any division or
11 brigade, shall appear not to comply with the law in uniform,
12 equipment or discipline, may be disbanded by the command-
-13 er in chief.

Act of 1845, § 0; Act of 1841, § 3 ; R. S. Ch. 12. §§59,1(5.
9
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Tenure of Office, Discharge, and Term of Service

1 Sect. 103. The adjutant-general shall hold his office one
2 year from the date of his commission, and until his successor
3 be appointed and qualified ; provided, however, that he may
4 be removed by the commander in chief at any lime.

1 Sect. 104. The commissions of staff-officers shall expire
2 by limitation, whenever the officer appointing such staff shall
3be discharged, or his office be vacant; but such limitation
4 shall not take effect until his successor in office shall have
5 been commissioned.

R. S. Ch. 12, § 73.

1 Sect. 105. Whenever any officer of the militia shall re-
-2 sign, and his resignation shall be approved by the command-
-3 ing officers of the battalion, squadron, regiment, brigade and
4 division, to which he belongs, the commander in chief may
5 discharge him.

1 Sect. 106. No commanding officer shall approve a resig-
-2 nation, as provided in the preceding section, if the same be
3 offered between the first of May and the first of November,
4 unless the reasons for such resignation be urgent, and the
5 rolls, books, roster, documents, and all other military proper-
-6 ty, which were in the custody of the officer resigning, shall
7 be taken care of, for his successor, or the officer having a
8 right to the custody of the same; and such property shall be
9 so secured, before his discharge is delivered to him.

1 Sect. 107. If any officer shall unreasonably refuse to ap-
-2 prove any resignation, and the same be made to appear to
3 his superior officer or officers, he or they may approve the

Act of 1843, Ch. 17, § 1

How Officers are Discharged.

R. S. Ch. 12, § 67.

R. S. Ch. 12, (s 68,
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4 same notwithstanding, and the commander in chief may, in
5 all cases, discharge the officer.

R. S. Ch. 12, $ 69.

1 Sect. 108. No officer shall resign while under arrest.

R. S. Ch. 12, § 70.

1 Sect. 109. No officer shall be discharged unless upon his
2 own request, except in the following cases:
3 With the advice and consent of the council, upon petition
4of one or more of his superior officers, when it shall appear
5 to the commander in chief that he has become unable or un-
fi fit to discharge the duties of his office, or to exercise proper
7 authority over his inferior officers and soldiers, or that hehas
8 been convicted of any infamous crime.
9 When the commanding officer of his division shall certify

10 that he has, either before or after receiving his commission,
11 removed out of the bounds of his command.
12 When such commanding officer shall certify that the offi-
-13 cer named in such certificate has been absent from his com-
-14 mand more than one year, without leave.
15 Upon address of the legislature to the commander in chief.
16 Upon sentence of a court-martial.
17 When the corps to which he belongs is disbanded.
18 In all which cases he may be discharged by the command-
-19 er in chief.
20 Every officer shall perform the duties of his office, (except
21 he be under arrest,) until he be discharged, whether upon
22 resignation or otherwise.

Rev. Stat. Ch. 12, ) 71.

1 Sect. 110. When any officer of the militia of this Com-
-2 monwealth shall accept any appointment in the army of the
3 United States, his office shall, thereby, become vacant, and
4 be filled according to law; and if, after accepting such ap-
-5 pointment, he shall exercise any of the powers and authority
6 of such office, he shall suffer the penalty in such case pro-
-7 vided,

R. S. Ch. 12, SS72, 73.
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1 Sect. 111. Any non-commissioned officer or clerk of a
2 company, may resign his office to the commanding officer of
3 his company, and be discharged by him.
4 If any non-commissioned officer or soldier, shall be con-
-5 victed of any infamous crime, he shall be forthwith disen-
-6 rolled from the militia.

R. S. Ch. 12, § 74 ; 9 Pick. 41.

1 Sect. 112. Every non-commissioned officer and soldier,
2 of any company, shall be holden to do duty therein, for the
3 term of seven years from his enlistment, unless disability
4 after enlistment should incapacitate him to perform such
5 duty, or he should be discharged by the proper officer.

Act of 1840, Ch. 92, § 17 ; 8 Mass. 279 ; 4 Pick. 123 ; 1 Pick. 463,

1 Sect. 113. Every commanding officer of a brigade, upon
2 application of the commanding officer of any company in his
3 brigade, may discharge any non-commissioned officer or pri-
-4 vate from such company.

R. S. Ch. 12, § 19 ; 1 Pick. 463.

Compensation.
1 Sect. 114. There shall be paid to the officers and soldiers
2 of the militia, the following sums, as compensation for ser-
-3 vices—-
-4 To the adjutant-general, twelve hundred dollars a year,
5 and as acting quarter-master-general, three hundred dollars,
6to be paid quarterly; and he may appoint a clerk, whose
7 salary shall be nine hundred dollars a year, payable quar-
-8 terly;
9 As inspector-general, he shall present his account for the ex-

-10 penses which he may incur in the performance of his duty,
11 as is provided in the one hundred and twenty-second section.
12 To each division-inspector, brigade-inspector and adjutant,
13 twenty-five dollars annually.

Act of 1843, Ch. 13,§§ 1,4; Act of 1846, Ch. 218, § 12 ; Act of 1837,
Ch. 240, § 8 ; Act of 1842, Ch. 93, § 9 ; R. S. Ch. 12, § 123.
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1 Sect. 115. There shall be allowed to all officers composing
2 courts-martial, courts of inquiry, and military boards, and
3 witnesses attending before them, five cents for every mile
4 they shall necessarily travel, in going to and returning from
5 the place of attendance, and the following sums for each day
6 of their attendance upon the same :

7 To the president of any court-martial, court of inquiry, or
8 military board, three dollars ;

9 To the judge-advocate of the same, four dollars; as com-
-10 pensation for preparing papers, and making copies before or
11 after any trial, inquiry or investigation :

12 To the marshal and other members of such court, or board,
13 two dollars:
14 To each witness attending on such court or board, one
15 dollar:
16 Fees for subpoenas, and service of them, shall be the same
17 as in civil cases:
18 No allowance shall be made for pay or rations for any
19 military guard, unless such guard is ordered by the officer
20 appointing the court; nor shall the above compensation be
21 made to officers in actual service and receiving pay.

R. S. Ch. 12, § 124.

1 Sect. 116. Each commissioned officer who shall be re-
-2 turned according to the provisions of the forty-seventh sec-
-3 tion, shall be entitled to receive the sum of ten dollars ; and
4 each non-commissioned officer who shall be so returned,
5 shall be entitled to receive the sum of four dollars.

Act of 1840, Ch. 92, § 14.

1 Sect. 117. Each member of a regimental, battalion or squad-
-2 ron band, shall be entitled to receive the sum of four dollars
3 for each full day’s service, and one half that sum for each half
4 day’s service, rendered in obedience to an order from the com--5 mandmg officer of the regiment of battalion, to which such6 band may belong; and such commanding officershall not order7 out said band for more than two days’ service in any one
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8 year, nor upon any other occasion than that of a regimental,
9 battalion, or squadron parade for review, or instruction and

10 drill.
11 Each member of such band, who shall be ordered to at-
-12 tend at any school of instruction, provided foi in this act,
13 shall receive the sum of three dollars, for each day of attend-
-14 ance.

Act of 1846, Ch. 218, § 8,

1 Sect. 118. Each officer and soldier of every company,
2 who shall perform the duties required in the sixty-ninth and
3 seventieth sections of this act, shall be entitled to receive two
4 dollars and fifty cents for each day’s service, and the same
5 shall be paid from the treasury of the respective cities and
6 towns in which the company armory, or place of assembling
7 the company, is located, which sums shall be repaid to such
8 cities and towns, in the manner prescribed in the forty-sixth
9 section of this act.

R. S. Ch. 12, § 125 Act of 1844, § 1.

1 Sect, 119. No officer, non-commissioned officer, musician
2 or soldier in the militia, shall be entitled to the compensation
3 mentioned in this act, unless he shall in person perform the
4 duty required by law; nor shall any excuse which may be
5 granted for absence from, or non-performance of, military
6 duty, entitle the person so excused to receive the aforesaid
7 compensation.

Act of 1844, § 2.

1 Sect. 120. If any officer or soldier of the militia shall be
2 killed, or die of wounds received while on military duty, or
3 shall be wounded or otherwise disabled, when on such duty,
4 he, or his widow or children, shall receive from the general
5 court just relief.

R. S. Ch. 12, § 106,

1 Sect. 121. The militia, while in actual service, shall be
2 entitled to the same pay and rations as the regular troops of
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3 the United States; and the rations shall be valued at twenty
4 cents each.
5 Every soldier of the militia, who shall provide himselfwith
6 an uniform and blanket, when called into actual service,
7 shall be entitled to receive, monthly, in addition to his stated
8 pay, as follows; sergeants and musicians, four dollars; cor-
-9 porals and privates, three dollars and seventy-five cents ; and

10 if he shall not so provide himself, he shall be allowed, month-
-11 ly, two dollars and fifty cents. And every soldier, who shall
12 provide his own arms and equipments required by law, and
13 keep himself so armed and equipped, shall receive therefor,
14 the additional sum of fifty cents per month.
15 When the militia are discharged from actual service, they
16 shall be allowed pay and rations, while returning to their
17respective homes, at the rate of fifteen miles per day.

R. S. Ch. 13, $ 127.

1 Sect. 122. All pay-rolls, claims for compensation or al-
-2 lowance, and all military accounts whatever, unless it is oth-
-3 erwise provided by law, shall be transmitted to the adjutant-
-4 general and examined, and if found correct, certified by him.
6 They shall then, unless it is otherwise provided by law, be
6 presented to the committee of the legislature, on accounts, for
7 allowance ; and all claims and accounts, which shall be al-
-8 lowed by them, shall be paid to the persons to whom they
9 are severally due, or to their order, at the treasury of the

10 Commonwealth. All accounts or demands against the Com-
-11 monwealth, unless presented within two years after the same
12 shall accrue or become due and payable, shall be barred.

R. S. Ch. 12, § 128.

Courts- Martial.
1 Sect. 123. All complaints, upon which courts-martial are
2 ordered, shall be in writing and signed by the complainant,
3 and shall clearly specify the offence, and the time when and
4 place where it was committed.
5 No officer shall be tried by court-martial, for any offence
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6 committed more than one year before the complaint, unless
7 his absence or other manifest impediment has prevented a
8 complaint within that time.
9 Every officer to be tried by court-martial shall be put under

10 arrest, so as to be suspended from the exercise of his office.
11 The judge-advocate shall deliver to the accused a copy of
12 the charges against him, and a notice of the time and place
13 of trial, ten days at least before the day of trial; and if he
14 shall object, that he has not received the same as aforesaid,
15 and the court shall be satisfied thereof, they shall adjourn,
16 so as to allow the time required to elapse, after the delivery
17 of the notice and copies.

1 Sect. 124. Courts-martial shall consist of a president,
2 judge-advocate, not more than four nor less than three mem-
-3 hers, present at the organization of the court, and a marshal;
4 and shall be holden between the first day of December and
5 the last day of March, in the day-time.
6 There shall be only one general and one division court-
-7 martial, in any one division, in one year.
8 General courts-martial shall be appointed, for the trial of
9 all officers above the rank of captain, by the orders of the

10 commander in chief, issued to the divisions which, in his
11 opinion, can most conveniently furnish members for the
12 same; and he shall appoint a not below the rank
13 of brigadier-general, and a marshal of said court.
14 Division courts-martial shall be appointed for the trial of
15 officers of and under the rank of captain, by the orders of
16 each commanding officer of a division, in his own division,
17 issued to the brigades, regiments, battalions and companies
18 which, in his opinion, can most conveniently furnish mem-
-19 bers for the same; and he shall appoint a president of the
20 rank of colonel or lieutenant-colonel, and a marshal.
21 Officers shall be detailed, to sit upon courts-martial, in
22 manner following; major-generals, by the commander in
23 chief, from the general roster; brigadier-generals and officers
24 of any divisionary corps, by the commanding officers of
25 divisions, from the division roster; colonels, lieutenant-
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26 colonels, and majors, and officers of any company attached
27 to a brigade, by the commanding officers of brigades, from
28 the brigade roster; captains and subalterns, by the com-
-29 manding officers of battalions, regiments, and other separate
30 corps. And whenever it shall appear that any officer de-
-31 tailed, or to be detailed, is or will be, for some sufficient cause,
32 unable to serve on a court-martial, the officer detailing him,
33 having satisfactory evidence thereof, shall certify such in-
-34 ability to the officer ordering the court-martial, and shall
35 also, at the same time, detail the officer next in rotation on
36 the roster. No senior officer, or superior in rank to the pres-
-37 ident, shall in any case be detailed.
38 The officers ordered to detail members shall make returns,
39 without delay, to the officer appointing the court, who shall
40 transmit the same to the judge-advocate.
41 The judge-advocate of each division shall attend all gen-
-42 eral and division courts-martial within his division, when
43 ordered; but when he is prevented by any inability or legal
44 impediment, the officer ordering the court-martial shall ap-
-45 point some person to be judge-advocate to the same.
46 If the officer appointed president shall not attend at the
47 opening of the court, the officer highest in rank present, shall
48 be president.
49 Whenever it is found, that by reason of absence, challenge,
50 or any other cause, the number of members of any general
61 or division court-martial, (beside the president,) qualified to
52 act, is less than three, the court shall adjourn for a suitable
53 time, and the president shall forthwith notify the fact to the
54 commanding officer of the division in which such general or
55 division court-martial is held, and such commanding officer
56 shall himself detail from the division a number of officers of
57 the same rank as those before detailed, sufficient to com-
-58 plete the court.
59 If no judge-advocate or marshal shall attend at the open--60 ing of the court, the president shall appoint a judge-advo-
-61 cate or marshal, and the same shall be entered upon the62 record and signed by him. The person acting as judge-
-63 advocate at the commencement of any trial, shall continue

10
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64 to serve during the trial, notwithstanding the attendance or
65 appointment of any other person afterwards.
66 Officers on a court-martial shall take rank by seniority of
67 commission.
68 The court may adjourn, when it appears to them necessary,
69 before any judge-advocate appears, and before they are
70 qualified.

1 Sect. 125. Before any court-martial shall proceed to the
2 trial of any officer, the judge-advocate shall administer to
3 the president, and each of the members, singly, the following
4 oath.*
5 You, A. 8., do swear that without partiality, favor, fear,
6 prejudice, or hope of reward, you will well and truly try
7 the cause now before you, between the Commonwealth and
8 the person (or persons, if more than one is accused, in the
9 same complaint) to be tried ; and you do further swear, that

10 you will not divulge the sentence of this court-martial, until
11 it shall be approved or disapproved of; and that you will
12 not, on any account, at any time whatever, discover the vote
13 or opinion of any member, unless required to give evidence
14 thereof, as a witness, by a court of justice, in due course of
15 law ; So help you God.
16 And the president shall administer to the judge-advocate
17 the following oath :

18 You, A. 8., do swear, that you will faithfully and impar-
-19 tially discharge your duties as judge-advocate on this occa-
-20 sion, as well to the Commonwealth as to the accused ; and
21 that you will not, on any account, at any time whatever,
22 divulge the vote or opinion of any member of this court-mar-
-23 tial, unless required to give evidence thereof, as a witness,
24 by a court of justice, in due course of law ; So help you
25 God.
26 No member shall be challenged by the government or the
27 accused, until the president, members and judge-advocate
28 are sworn. Only one member shall be challenged at a time,

* It several persons are tried before the same court, the oath must he taken, and the
witnesses sworn, in each case separately.
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29 and the challenge shall be in writing, stating the cause of
30 it. The person challenged shall not vole, but the president
31 and other members shall try whether the challenge be good.
32 Any illegality or irregularity, in the detail of any member
33 of the court, shall be good cause of challenge, by either
34 party; but shall be considered as waived, unless the objec-
-35 tion to the detail be taken at the time and in the manner
36 aforesaid.
37 If the accused shall neglect to appear and defend, or shall
3S refuse to plead, or withdraw in contempt of the court, the
39 court may proceed to trial and judgment, as if he had pleaded
40 not guilty.
41 All persons, summoned by the judge-advocate or any jus-
-42 tice of the peace, shall be holden to appear and give evi-
-43 dence, before any court-martial, (but the defendant’s wit-
-44 nesses shall have their fees first tendered to them,) and the
45 penalties for neglect to appear shall be the same, and the
46 judge-advocate may issue a capias, in like manner as in
47 criminal prosecutions. Before the witnesses testify, they
48 shall be sworn by the judge-advocate, according to the fol-
-49 lowing form.
50 You, A. 8., do swear, (or affirm, as the case may be,)
51 that the evidence you shall give, in the cause now in hear-
-52 ing, shall be the truth, the whole truth, and nothing but the
53 truth : So help you God, (or, This you do under the pains
54 and penalties of perjury, in case the witness shall affirm.)
55 Whenever the adjutant-general shall be complainant, for
56 neglect or other default in making returns, he shall not be
57 required to be present, and his certificate shall be sufficient
53 prima facie evidence that the return was or was not made,
59 and that a copy of any return is true.
60 The judge-advocates shall be the certifying officers, to au-
-61 thenticate all eopies of papers and documents, used before.
63 courts-martial, courts of inquiry, or boards of officers, ex-
-63 cept papers or documents from the adjutant-general’s office,
64 which shall be certified by him; but copies may also bo
65 proved, as in other courts.
66 The statement of the complainant and the defence of the,
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67 accused, and all motions, arguments and objections to the
68 proceedings, by cither party, and the answers thereto, shall
69 be submitted to the court in writing; all the evidence and
70 proceedings, in and out of the court, and all opinions of the
71 judge-advocate on questions of law arising during the trial,
72 shall be put in writing by him. And after the prosecution
73 and defence shall be concluded, he shall state and sum up
74 the evidence, and give his opinion to the court, upon all
75 matters of law ; which opinion, with the judgment, shall
76 also be put in writing by him.
77 When any question is to be decided, the judge-advocate
78 shall receive the vote of each member, beginning with the
79 youngest and proceeding to the eldest. The president shall
80 not vote; and unless two thirds of the members agree that
81 the accused is guilty, he shall be acquitted; and if two
82 thirds of the members shall find him to be guilty, he shall
83 be sentenced to be reprimanded in orders, or to forfeit a sum
84 not exceeding two hundred dollars, or to be dismissed from
85 office, —either or all of them ; and in the last case, he may
86 be further adjudged to be disqualified from holding any mil-
-87 itary office during life or any term of years.
88 All courts-martial are authorized to preserve order during
89 their session ; and any person who shall, in such court,
90 behave in a disorderly or insulting manner, or make any
91 tumult or disturbance, may be arrested by order of said
92 court, and confined not exceeding twenty-four hours, and
93 fined by the court not exceeding five dollars, —either or both;
94 and, if the fine be not paid, the judge-advocate shall issue
95 a mittimus, forthwith, to commit such person to prison, in
96 the same manner and with the same effect, as upon execu-
-97 tions from justices of the peace, in cases of prosecutions for
98 non-payment of other military fines and costs.
99 The record of the trial and judgment, with the papers

100 used therein, or copies thereof, certified by the judge-advo-
-101 cate, shall all be authenticated by his certificate and signature,
102 and sealed up and transmitted by him to the officer who
103 ordered the court, who shall annex thereto his approval
104 or disapproval of the same, and the reasons thereof in wri-
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105 ting, and transmit the same, as soon as may be, to the ad-
-106 jntant-general’s office, to be kept and preserved.
107 The judge-advocate shall also make up and certify the
10S pay-roll of the court-martial, and transmit the same to the
109 adjutant-general’s office.
110 The officer ordering the court, and the party tried thereat,
111 shall be entitled to receive, upon request, from the adjutant-
-112 general, a copy of the record ; the party tried paying a
113reasonable sura for his copy.
114 The judgment of disqualification may (after approval)
115 be reversed in whole or in part, by the commander in chief,
116 with the advice of the council; but all other parts of the
117 sentence, when approved, shall remain in full force.

1 Sect. 126. Every commissioned officer shall be liable to
2 be tried by a court-martial for the following offences:—
3 For unmilitary or unofficer-like conduct when on duty.
4 For neglect of any of the duties required in this chapter.
5 For disobedience of orders, or any act contrary to thepro-
-6 visions of this chapter.
7 For oppression or injury of any under his command.
8 For any combination or attempt to break, resist or evade
9 the laws or any lawful orders given to any person what-

-10 soever, or advising any person so to do.
11 For insult to any superior officer in the exercise of his
13 office.
13 For presuming to exercise his command while under ar-
-14 rest; in which case, if guilty, he shall be removed from
15 office.
16 For neglect or refusal, when commanding officer, to order
17 out the troops under his command, when required by law,
18 or ordered by his superior officer.
19 For excusing, as commanding officer of a company, any
20 person under his command, for deficiency or unnecessary
21 absence, or after the expiration of the time allowed by law.
22 For neglect or refusal to make a draft or detachment, when
23 legally ordered so to do.
24 For neglect or refusal to cause prosecutions to be com-
-25 menced for fines, when it shall be necessary.
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20 For parading the troops under his command on days of
27 election, contrary to the provisions of [the] seventy-fifth
28 section.
29 For receiving any fee or gratuity for a certificate, as sur-
-30 geon or surgeon’s mate, of inability to do military duty.
31 For neglect, when detailed, to train and discipline a com-
-32 pany, or to make complaint on any neglect or violation of
33 duty, as provided in this chapter, or for any other neglect for
34 which a commanding officer of the company would be
35 liable.
36 For neglect or refusal to march, to make any draft, or for
37 disobedience to any order in case of rebellion or insurrection,
38 as provided in the one hundred and thirtieth, one hundred
39 and thirty-first, one hundred and thirty-second, and one
40 hundred and thirty-third sections; in which case the offend-
-41 er shall be cashiered.
42 For refusal or neglect to obey any precept or order to call
43 out the militia, or any order issued in obedience thereto, in
44 case of tumult, riot, or other cause, as provided by the one
45 hundred and thirty-fifth, one hundred and thirty-sixth, and
46 one hundred and thirty-seventh sections, or for advising any
47 officer or soldier to do the like; in which cases, the offender
48 shall be cashiered, besides being subject to fine or imprison-
-49 ment, as provided in said one hundred and thirty-sixth
50 section.

1 Sect. 127. The commander in chief, whenever in his
2 opinion it shall be necessary, may call boards of officers, for
3 settling military questions, or for other purposes relative to
4 good order and discipline.

1 Sect. 128. General and division courts of inquiry shall
2 consist of three officers and the judge-advocate of the divis-
-3 ion, in which they are held; and they may be ordered and
4 organized in the like manner as courts-martial, and, under
5 the same regulations, may examine into the nature of any
6 transaction or any imputation or accusation against any
7 officer, made by an inferior.
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S All vacancies shall be filled as in courts-maitial.
9 The judge-advocate shall administer, to each of the offi-

-10 cers composing a court of inquiry, the following oath .

11 You, A. 8., do swear that you will well and truly ex-

-13 amine and inquire into the matter now before you, without
13 fear, favor, partiality, prejudice, or hope of reward : So help
14 you God.
15 After which, the president shall administer to the judge-
-16 advocate the following oath :

17 You, A. 8., do swear that you will impartially record the
18 proceedings of the court, and the evidence to be given in the
19 case now in hearing : So help you God.
20 Witnesses shall be summoned in the same manner, take
21 the same oath, and be examined and cross-examined by the
22 parties in the same way as on trials before courts-martial;
23 but the court shall not give their opinions on the merits of
24 the case, unless specially required so to do.
25 Judge-advocates shall attend courts of inquiry in their
26 division in the same manner as they attend courts-martial;
27 and special judge-advocates for the court shall be appointed,
23 in the same manner in like cases. All the proceedings therc-
-29 in shall be recorded, and, with the papers and documents
30 used therein, authenticated and transmitted, by the judge-

-31 advocate, to the officer who ordered the court, in like man-
-33 neras in the case of courts-martial.

1 Sect. 129. No officer, appointing a court-martial, court
2 of inquiry, or board of officers, shall order a guard for the
3 same, unless, in his opinion, it bo necessary for their protec-
-4 tion: and all pay and fees shall be such as are provided in
5 the one hundred and fifteenth section.

From § 123 to $ 129, both inclusive. See R. S. Ch. 12, from § 115 to
122, both inclusive.

Calling out the Militia in case of War, Invasion , Insurrection ,
Tumults or Riots.

1 Sect. 130. In case of war, invasion, or to prevent inva-
-2 sion, the governor and commander in chief is hereby author-
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3 ized and required to order out, from time to time, for actual
4 service, by draft or otherwise, as many of the militia as the
5 necessity of the case may demand.
6 The militia, whenever ordered for preparation for actual
7 service, or in actual service, shall be governed and trained
8 according to the laws of the United States and of the Com-
-9 rnon wealth.

10 Whenever the militia are thus ordered out for actual ser-
if vice, they shall forthwith be organized into companies, bat-
-12 talions, regiments, brigades and divisions, and officered, as
13 now provided bylaw; provided,

however, that if the exigency
14 of the case should require one or more major-generals during
15 the recess of the legislature, the commander in chief may ap-
-16 point the same. In such case, upon the meeting of the suc-
-17 ceeding legislature, the commander in chief shall give notice
18 thereof to both houses of the legislature, which appointment
19 or appointments shall be subject to confirmation or rejection,
20 as is now provided by law.
21 Whenever the militia shall have volunteered, or been drafted
22 and mustered for actual service, as herein specified, the Com-
-23 monwealth shall furnish arms and equipments for the use of
24 each non-commissioned officer and private, and pay them,
25 until their time of service shall have expired.
26 To carry into full effect the provisions of this section, the
27 order of the commander in chief may be made and directed
28 to the mayor and aldermen of any city, or the selectmen of
29 any town within this Commonwealth. And whenever such
30 order is made and directed as aforesaid, it shall be the duty
31 of the mayor and aldermen, or the selectmen, aforesaid, to
32 appoint a time and place of parade for the militia, in each
33 city or town, and to order them to appear at the time and
34 place, either by leaving a written notice, or orally, and then
35 and there proceed to draft as many thereof, or to accept as
36 many volunteers, as is required by the order of the command-
-37 er in chief; and the mayor and aldermen, or the selectmen,
38 shall notify the commander in chief forthwith that they have
39 performed the aforesaid duty.
40 Whenever any insurrection shall be made or threatened in
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41 the state, the commander in chief shall call upon the militia
48 to repel or suppress the same ; and he may order out any divi-
-43 sions, brigades, regiments, battalions, or companies; or mayor-
-44 der to be detached any parts or companies of the same, or any
45 number of men to be drafted from the same, and may cause
46 officers to be detailed, sufficient, with those attached to the
47 troops, to organize the forces; and if such war, invasion, or
48 insurrection, or any imminent danger thereof, in any part of
49 the state, shall be so sudden that the commander in chief
50 cannot be informed, and his orders received and executed, in
51 season to resistor suppress the same, any commanding officer
52 of a division, in such part of the state, may order out his di-
-53 vision, or any part thereof, in the same manner as the com-
-54 mander in chief might do; and when any troops are in the
55 field for such purposes, the senior officer of the troops present
56 shall command, until the commander in chief, or some officer
57 detailed by him, shall take the command.

1 Sect. 131. Whenever any draft from the militia shall be
2 ordered, the non-commissioned officers and privates (except
3 so many as shall offer to serve voluntarily,) shall be drafted
4 by lot from the company, and the officers regularly detailed
5 from the roster.

1 Sect. 132. If any company without officers be ordered to
2 march, or any draft or detachment be ordered therefrom, the
3 commanding officer of the regiment or battalion, to which
4 they are attached, shall detail some officer to command such
5 company, who shall have the same authority to order them6 to appear, to command them in the field, or to make any
7 draft or detachment therefrom, as the captain of such com-
-8 pany would have, and shall be under the same responsi-
-9 bility.

1 Sect. 133. Every officer, who, when ordered, shall un-
-2 necessarily neglect to march to the place of rendezvous, or
3 shall otherwise disobey any lawful order, shall be punished
4 as is provided in such cases, in the one hundred and twenty-
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5 sixth, one hundred and fortieth, and one hundred and forty-
-6 first sections; and every militia soldier ordered out, volun-
-7 teered, detached or drafted, who shall not appear at the time
8 and place to be designated by the mayor and aldermen, or
9 selectmen, as aforesaid, or who shall not have some able-

-10 bodied and proper substitute, at such time and place, or shall
11 not pay, to the mayor and aldermen of such city, or to the
12 selectmen of such town, for the use of the Commonwealth,
13 the sum of seventy-five dollars, within twenty-four hours
14 from such time, shall be taken to be a soldier absent without
15 leave, and dealt with accordingly, as in actual service; and
16 each non-commissioned officer and soldier shall take with
17 him provisions for not less than three days, when so ordered.

1 Sect. 134. The selectmen of every town, to which any
2 men so ordered out, detached or drafted, belong, when re-
-3 quired in writing by the commanding officer of any regiment
4 or detachment, shall provide carriages to attend them with
5 further supplies of provisions, and to carry the necessary
6 baggage, and shall provide the necessary camp-equipage and
7 utensils, until they are notified by the commanding officer to
8 desist; and they shall present their accounts, as is provided
9 in the one hundred and twenty-second section ; and if they

10 shall neglect or refuse to provide the same, or any part there-
-11 of, such town shall be liable to the penalty provided in such
12 case, in the ninety-fifth section; and the officer, to whom
13 any articles above mentioned shall be delivered, shall be re-
-14 sponsible that care be taken of the same.

1 Sect. 135. Whenever there shall be, in any county, any
2 tumult, riot, mob, or any body of men acting together by
3 force, with intent to commit any felony, or to offer violence
4 to persons or property, or by force and violence to break and
5 resist the laws of the Commonwealth, or any such tumult,
6 riot or mob shall be threatened, and the fact be made to ap-
-7 pear to the commander in chief, or the mayor of any city, or
8 to any court of record sitting in said county, or, if no such
9 court be sitting therein, then to any justice of any such
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10 court, or if no such justice be within the county, then to the
]1 sheriff thereof, the commander in chief may issue his order,
12 or such mayor or such court, justice or sheriff, may issue his
13 precept, directed to any commanding officer of any division,
14 brigade, regiment, battalion or corps, to order his command
15 or any part thereof, (describing the kind and number of
16 troops,) to appear at a time and place therein specified, to
17 aid the civil authority in suppressing such violence, and sup-
-18 porting the laws ; which precept, if issued by a court, shall
19 be in substance as follows :

20 ss.
21 Commonwealth of Massachusetts.
22 L. S.
23 To j Insert the offi- ) A R comraandin j insert his I
24 / cers title. )

°

( command. )

25 Whereas it has been made to appear to our justices of our
26 , now holden at , within and for
27 the county of

,
that [liere stale one or more of the

28 causes above mentioned,') in our county of
,
and

29 that military force is necessary to aid the civil authority in
30 suppressing the same; now, therefore, we command you that
31 you cause, {here state the number and kind of troops required )

32 armed, equipped, and with ammunition, as the law di-
-33 rects, and with proper officers, either attached to the troops,
34 or detailed by you, to parade at , on ,

35 then and there to obey such orders as may be given them,
36 according to law. Hereof, fail not at your peril; and have
37 you there this writ, with your doings returned thereon.
38 Witness, L. S., Esq., at ,on the day of
39 , in the year , C. D., Clerk.
40 And if the same be issued by any mayor, justice, or sheriff,
41 it shall be under his hand and seal, and otherwise varied to
42 suit the circumstances of the case.

1 Sect. 136. The officer, to whom the order of the com-
-2 mander in chief, or such precept shall be directed, shall forth-
-3 with order the troops therein mentioned, to parade at the
4 time and place appointed; and if he shall refuse or neglect
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5 to obey such order or precept, or if any officer shall neglect
6 or refuse to obey an order, issued in pursuance thereof, he
7 shallbe cashiered, as provided in the one hundred and twen-
-8 ty-sixth section, and be further punished by a fine, as pro-
-9 vided in such case, in the eighty-ninth section, or by impris-

-10 onment not exceeding six months, as a court-martial may
11 sentence. And any non-commissioned officer or soldier, who
12 shall neglect or refuse to appear at the place of parade, to

13 obey any order issued in such case, or any person who shall
14 advise, or endeavor to persuade any officer or soldier, to re-
-15 fuse or neglect to appear at such place, or to obey such
16 order, shall suffer the penalty provided in such case, in the
17 eighty-sixth section.

1 Sect. 137. Such troops shall appear at the time and place
2 appointed, armed and equipped, and with ammunition, as
3 for inspection of arms, and shall obey and execute such
4 orders, as they may then and there receive, according to law.

Rules and Articles for governing the Troops of the Common-
wealth, and the Militia in actual service.

1 Sect. 138. The following rules and articles are established
2 and declared to be in force, for governing all the troops and
3 militia of the Commonwealth, in actual service, in field,
4 camp or garrison. All sutlers and retainers to an army, all
5 drivers, conductors, and all persons receiving pay or hire for
6 any services in or with the troops or militia, while they are
7 in actual service in the field, camp or garrison, shall be taken
8 to be soldiers, and governed by these rules and articles.

1 Sect. 139. The offenders described in this section shall
2 suffer death, or such other punishment, as may be inflicted
3 upon them, by sentence of a court-martial, according to the
4 nature of the offence ;
5 Art. i. Any officer or soldier, who shall begin, excite,
6 cause or join in any meeting or sedition in any company,
7 regiment, party, post, detachment, guard or body of soldiers,
8 in the service of the Commonwealth.
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9 Art. ii. Any officer or soldier, who, being present at, or

10 knowing any meeting or sedition, does not use his utmost
11 endeavors to suppress the same, or, knowing of any intended
12 meeting or sedition, does not give information thereof to his
13 commanding officer.
14 Art. iii. Any officer or soldier, who shall desert.
15 Art. iv. Any officer or soldier, who shall advise any other
16 officer or soldier to desert.
17 Art. v. Any officer or soldier, who shall misbehave him-
-18 self before an enemy, run away, or shamefully abandon any
19 fort, post or guard, or speak or do any thing to induce others
20 to do the like at such time.
21 Art. vi. Any officer or soldier, who shall abandon his post
22 or colors, to plunder.
23 Art. vii. Any officer or soldier, who shall make known
24 the watchword to any person not entitled to receive it, accord-
-25 ing to the rules and discipline of war; or who shall give a
26 parol or watchword, different from what he has received.
27 Art. viii. Any officer or soldier, who shall force a safe-
-28 guard.
29 Art. ix. Any officer or soldier, who shall knowingly har-
-30 bor or protect an enemy, or relieve them with money, vic-
-31 tuals, arms, or ammunition.
32 Art. x. Any officer or soldier, who shall directly or indi-
-33 rectly hold correspondence with, or give intelligence to the
34 enemy.
35 Art. xi. Any officers or soldiers, who shall compel the
35 commander of any garrison, post, fortress or guard, to sur-
>T render or abandon it.

Art. xii. No person shall be sentenced to death, except by
39 a general court-martial, and in cases expressly mentioned in
40 the foregoing articles.

1 Sect. 140. The offenders described in this section, shall
2 be cashiered, in addition to any other punishment which
3 may be lawfully inflicted :

4 Art. xiii. Any officer, who shall use traitorous or con-
-5 temptuous words, against the authority and government of
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6 the United States, or the authority, government, or legisla-
-7 ture of the Commonwealth.
8 Art. xiv. Any officer, who shall refuse or neglect to march
9 to the place of rendezvous, to make any draft, or disobey

10 any lawful order, in case of war, invasion or insurrection, as
11 provided in the one hundred and thirtieth, one hundred and
12 thirty-first, one hundred and thirty-second, or one hundred
13 and thirty-third sections.
14 Art. xv. Any officer, who shall refuse or neglect to obey
15 any precept or order to call out the militia, or any order
16 issued in obedience to such order, contrary to the provisions
17 of the one hundred and thirty-fifth, one hundred and thirty-
-18 sixth, or one hundred and [ thirty] seventh sections, or shall
19 advise or persuade any other officer or soldier to do the like.
20 Art. xvi. Any officer, who shall use any reproach or prov-
-21 ocation to another, in speech, gesture, or writing, to induce
22 him to fight a duel.
23 Art. xvii. Any officer, who shall give or send a challenge
24 to any officer or soldier, to fight a duel, or accept any such
25 challenge, when sent to himself, or who is a second in a duel,
26 or promoter or carrier of a challenge.
27 Art. xviii. Any officer, who shall upbraid another for not
28 sending, or for refusing a challenge.
29 Art. xix. Any officer, commanding a guard, who shall
30 knowingly and willingly suffer any person to pass the same, in
31 order to fight a duel, or any officer, whoknowing or believing,
32 or having reason to believe, any challenge to be given or ac-
-33 cepted, carried or promoted, by any officer or soldier under
34 his command, shall not immediately arrest and bring him
35 for trial.
36 Art. xx. Any officer found drunk on his guard or other
37 duty.
33 Art. xxi. Any officer under arrest, who shall leave his
39 confinement before he is set at liberty by his commanding or
40 other superior officer, or the officer who confined him.
41 Art. xxii. Any officer convicted of behaving in a scandal-
-42 ous or infamous manner.
43 Art. xxiii. Any officer, store-keeper, or commissary, em-
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44 bezzling or committing any fraud concerning any property
45 of the Commonwealth, or of any officer or soldier, besides
46 being criminally liable for the same.
47 Art. xxiv. Any officer selling, or designedly, or through
48 neglect, wasting the ammunition, military stores, implements
49 or other property of the Commonwealth, in his care or pos-
-50 session.
51 Art. xxv. Any officer, who shall refuse to deliver over
52 any other officer or soldier to the civil authority, or who shall
53 shelter or conceal any witnesses, contrary to the provisions
54 of the one hundred [and] forty-third section.

1 Sect. 141. The offenders described in this section, shall
2 suffer such punishment, according to the nature of the offence,
3 as may be inflicted upon them by sentence of a court-mar-
-4 tial.
5 Art. xxvi. Any non-commissioned officer or private, guilty
6 of the offences described in the last section, for which an
7 officer would be cashiered.
8 Art. xxvii. Any officer or soldier, who shall behave him-
-9 self with disrespect or contempt towards the commander in

10 chief, the commanding officer of the troops, or his own com-
il manding officer.
12 Art. xxviii. Any officer or soldier, who shall disobey the
13 lawful command of his superior officer.
14 Art. xxix. Any officer or soldier, who shall strike his su-
-15 perior officer, or draw or lift up any weapon against him, or
16 offer any violence against him in the execution of his office.
17 Art. xxx. Any officer or soldier, who shall refuse to obey,
18 or shall resist, or draw or lift any weapon against, or offer
19 any violence to, any officer of any rank, (inferior or superior)
20 attempting to part or quell any quarrel in any company, reg-
-21 iment, or body of men, (his own or any other,) or who shall
22 not submit, when arrested by any such officer, in such case,
23 by the authority hereby given.
24 Art. xxxi. Any officer, commanding in quarters, garri-
-25 sons, or on a march, who shall not keep good order, and, to
26 the utmost of his power, redress all abuses and disorders
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27 committed by those under his command, or who, upon com-
-28 plaint made to him of any beating, ill-treatment, riot or dis-
-29 quieting of any citizens or subjects of the United States, shall
30 omit to use means to punish the offender or offenders, and
31 cause reparation to be made to the party injured, so far as
32 the offenders’ pay will go.
33 Art. xxxii. All non-commissioned officers and privates,
34 found one mile from the camp, fort or post, without leave in
35 writing from the commanding officer.
36 Art xxxiii. Any officer or soldier, who shall be out of
37 his camp, post or quarters, without leave from his superior
38 officer.
39 Art. xxxiv. Any non-commissioned officer or private who
40 shall not retire to his quarters or tent, at the beating of the
41 retreat.
42 Art. xxxv. Any officer or soldier, who shall not repair,
43 at the time fixed, to the place of parade or exercise, or other
44 rendezvous appointed by the commanding officer, unless pre-
-45 vented by sickness or evident necessity, or who shall go from
46 guard or such place of rendezvous, without leave from his
47 commanding officer, before he is regularly dismissed or re-
-48 lieved.
49 Art. xxxvi. Any sentinel, who shall be found sleeping on
50 his post, or who shall leave it before he shall be regularly
51 relieved.
52 Art. xxxvii. Any officer or soldier, who shall occasion
53 false alarms in camp, garrison or quarters, by discharging
54 fire-arms, drawing of swords, beating of drums, or by any
55 other means whatsoever.
66 Art. xxxviii. Any officer or soldier, who, without urgent
57 necessity, or leave of his superior officer, shall leave his plat-
-58 oon, division or guard.
59 Art. xxxix. Any officer or soldier, who shall do violence,
60 or offer any insult or abuse to any person, who brings pro-
-61 visions or other necessaries to the camp, garrison or quar-
-62 ters.
63 Art. xl. Any person, who shall use menacing words,
64 signs or gestures, in presence of a court-martial then sitting,
65 or cause any disorder or riot to disturb their proceedings.
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66 Art. xli. Any officer or non-commissioned officer, com-
-67 manding a guard, or provost-marshal, who refuses to receive
68 a prisoner, committed to his charge by any officer of the
69 forces of this Commonwealth, when a statement of the
70 charge, in writing, signed by such officer, is delivered to
71 him.
72 Art. xlii. Any officer or soldier, releasing a prisoner with-
-73 out proper authority, or suffering him to escape.
74 Art. xliii. Every officer or provost-marshal, to whom
75 prisoners are committed, who shall not, within twenty-four
76 hours after, or as soon as he shallbe released from his guard,
77 notify to his and to their commanding officers their names
78 and crimes, and the names of the officers who committed
79 them.
80 Art. xliv. All offenders guilty of crimes not capital, and
81 of disorders and neglects which officers and soldiers may be
82 guilty of, to the prejudice of good order and military disci-
-83 pline, though not mentioned in the foregoing articles.
84 Art. xlv. Officers who shall unnecessarily absent them-
-85 selves from divine service, or behave indecently or irrever-
-86 ently, at any place of worship, shall, upon judgment of a
87 court-martial, be publicly and severely reprimanded by the
88 president.

1 Sect. 142. Officers and soldiers shall be subject to the
2 following fines
3 Art. xlvi. Any non-commissioned officer or private, ab-
-4 senting himself from, or behaving indecently and irreverent-
-5 ly at divine worship, not exceeding one dollar, and for each
6 offence after the first, to be confined twenty-four hours in
7 addition thereto.
8 Art. xlvii. Any officer, guilty of profane cursing and
9 swearing, for each offence two dollars.

10 Art. xlviii. Any non-commissioned officer or private,
11 guilty of profane cursing and swearing, for each offence, not
12 exceeding one dollar.
13 Art. xlix. Any fine, not exceeding two hundred dollars,
14 may be inflicted by a court-martial, as a part or the whole of

12
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15 the sentence ; and so much of the same as cannot he stopped
16 out of the pay of the offender, shall be recovered as provided
17 in the one hundred and tenth section.
18 Art. 1. All fines may be stopped out of the pay of theof-
-19 fender; and the field-officers of every regiment may appoint
20 some suitable person in the regiment, to receive all fines in-
-21 curred for any breach of these articles, and may direct (he
22 same to be properly applied to the relief of the sick, wounded
23 or needy soldiers of such regiment; and the receiver shall
24 account to such officers for all sums so received.

1 Sect. 143. The following rules shall also be observed in
2 actual service :
3 Art. li. If any officer shall think himself to be wronged
4 by his colonel, or the commanding officer of his regiment or
5 battalion, and shall, upon due application made to him, be
6 refused redress, he may complain to the commander in chief,
7 or commander of the forces in service, who shall examine
8 the case, and see that justice is done.
9 Art. lii. If any inferior officer or soldier shall think him-

-10 self to be wronged by his captain, or the commanding officer
11 ofhis company, he may complain to the commanding officer of
12 his regiment or battalion, who shall convene a regimental
13 court-martial, for thepurpose of doing justice to the complain-
-14 ant; from which either party may appeal to a general court-
-15 martial; but if the appeal be vexatious, the party appealing
16 may be punished at the discretion of the court-martial.
17 Art. liii. All public stores taken from the enemy shall be
18 secured to the use of the Commonwealth.
19 Art. liv. When different corps of foot, or horse and
20 foot, join or do duty together upon marches, guards, or in
21 quarters, or camp, the oldest officer by commission shall
22 command, without respect to corps, and give the orders ne-
-23 cessary to the service.
24 Art. Iv. Whenever any officer or soldier shall be accused
25 of a capital crime, or of having used violence, or committed
26 any offence against the person or property of any citizen or
27 subject 6f the United States, such as is punishable by the



1848,] SENATE—No. 13. 91

28 known laws of the United States, or of the state where it is
29 committed, the commanding officer and the officers of every
30 army, detachment, regiment, battalion or company, to which
31 the accused belongs, upon application duly made by or in
32 behalf of the party injured, shall use their utmost endeavors
33 to deliver over the accused to the civil magistrate, and to aid
34 the officers of justice in apprehending and securing the ac-
-35 cused, to bring him to trial. And if any commanding offi-
-35 cer or any officers shall wilfully neglect or refuse, upon ap-
-37 plication aforesaid, (o deliver over the accused, or to aid the
38 officers o" justice, or shall detain, shelter or conceal any wit-
-39 nesses in any case, they shall be punished as is provided in
40 the one hundred and fortieth section.
41 Art. Ivi. When any officer or soldier shall die or be killed
42 in the service of the Commonwealth, his commanding officer
43 shall order some suitable person to secure all his property
44 and effects, and to take an inventory of them in the presence
45 of two commissioned officers, who shall attest the same, and
46 to preserve the said effects and inventory until they shall be
47 demanded by his legal representative.
48 Art. Ivii. The pay and rations of troops in actual service
49 shall be such as are provided by the one hundred and twen-
-50 ty-first section.

1 Sect. 144. Courts-martial in actual service shall be or-
-2 dered and held, and shall proceed in the same manner, as the
3 militia courts-martial provided in the one hundred and
4 twenty-third, one hundred and twenty-fourth, one hundred
5 and twenty-fifth, one hundred and twenty-sixth, one hun-
-6 dred and twenty-seventh, one hundred and twenty-eighth,
7 one hundred and twenty-ninth, and one hundred and thir-
-8 tieth sections, except so far as the same may be repugnant to
9 the following regulations ;

10 Art. Iviii. When any officer or soldier shall commit any
11 offence deserving punishment, if an officer, he shall be put
12 under arrest and confined to his quarters, and his sword shall
13 be taken from him by the commanding officer; and if a
14 non-commissioned officer or soldier, he shall be imprisoned,
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15 until he can be tried by a court-martial, or discharged by
16 proper authority.
17 Art. lix. No officer or soldier, under arrest and im-

-18 prisoned, shall continue in confinement more than eight
19 days, or until a court-martial can be conveniently assembled.
20 Art. lx. A general court-martial may be ordered by the
21 general, commanding any separate army in the field, gar-
-22 rison or quarters, as well as by the commander in chief;
23 and a division court-martial by a major-general, or by a
24 commanding officer of a division, as organized for field ser-
-25 vice.
26 Art. Ixi. A general court-martial in actual service, shall
27 consist of not less than thirteen commissioned officers; and
28 the president shall not be the commander in chief, nor the
29 commanding officer of the army, detachment or garrison
30 where the offender shall be tried, nor under the rank of a
31 field-officer.
32 Art. Ixii. Division courts-martial shall consist of not less
33 than nine, and regimental courts-martial of not less than
34 five, officers, when that number can be conveniently assem-
-85 bled, nor less than three in any case.
36 Art. Ixiii. Regimental courts-martial shall not have the
37 power to try commissioned officers, but they shall be tried by
38 general or division courts-martial according to their rank;
39 nor shall they inflict any heavier punishment than a fine
40 equal to one month’s pay, or than one month’s imprison-
-41 ment.
42 Art. Ixiv. Any officer commanding a fort, castle, quar-
-43 ters, or any body of men composed of detachments from
44 different regiments, or of independent companies, may as-
-45 semble courts-martial like regimental courts-martial, and
46 with the same powers.
47 Art. Ixv. Whenever the matters to be examined shall be
48 peculiar to troops of a particular arm, the courts-martial
49 shall be composed, as far as possible, of officers of that arm.
50 Art. Ixvi. No officer below the rank of captain shall sit
51 at the trial of any officer of the rank of field-officer,
52 Art. Ixvii. No court-martial shall sit except between the
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53 hours of eight in the morning and three in the afternoon,
54 except in cases which require an immediate example.
55 Art. Ixviii. Members of courts-martial belonging to differ-
-56 ent corps shall take rank according to seniority.
57 Art. Ixix. The judge-advocate of the division in which
58 the offence was committed, or some other judge-advocate,
59 or, in their absence, some suitable person, shall be appointed
60 to be judge-advocate of the court, by the officer ordering the
61 same.
62 Art. Ixx. The judge-advocate shall administer to the
63 president and each member of the court the following oath :

64 You swear, that you will well and truly try and deter-
-65 mine, according to your evidence, the matter now before you
66 between the Commonwealth of Massachusetts and the pris-
-67 oner to be tried; that you will duly administer justice,
68 according to the rules and articles for governing the troops
69 of the said Commonwealth, without partiality, favor or
70 affection, and if any doubt shall arise, which is not explained
71 by the said articles, according to your conscience, the best of
72 your understanding, and the custom of war in like cases; that
73 you will not divulge the sentence of the court until it shall
74 be approved by the commanding officer ; and that you will
75 not, upon any account, at any time whatsoever, disclose or
76 discover the vote or opinion of any particular member of the
77 court-martial, unless required, by a court of justice, to give
78 evidence as a witness, in due course of law : So help you
79 God.
80 The president shall then administer the following oath to
81 the judge-advocate:
82 You, A. 8,, do swear, that you will faithfully and impar-
-83 tially discharge your duties on this occasion to the Common-
-84 wealth as well as to the accused, and that you will not,
85 upon any account, at any time whatsoever, divulge any vote
86 or opinion of any member of this court-martial, unless re-
-87 quired, by a court of justice, to give evidence thereof as a
88 witness, in due course of law ; So hfelp you God.
89 Art. Ixxi. All persons, called to give evidence before a
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90 court-martial, who shallnot appear, or shall refuse to testify,
91 without legal excuse, shall be punished at the discretion of
92 such court-martial.
93 Art. Ixxii. Witnesses shall be examined upon oath ad-
-94 ministered by the judge-advocate, in the form prescribed by
95 the one hundred and twenty-fifth section.
96 Art. Ixxiii. Members of a court-martial shall vote, be-
-97 ginning with the youngest, and shall give judgment by a
98 majority of voices; but no sentence of death shall be given
99 unless two thirds of the members concur therein.

100 Art. Ixxiv. No sentence of any court-martial shall be
101 carried into execution, until all the proceedings and evi-
-102 dence, documents, papers, and all matters in and concern-
-103 ing the same, be transmitted in the manner provided in the
104 one hundred and twenty-fifth section, to the commanding
105 officer of the army, station, camp or post, where the court-
-106 martial is held, and he approve the same and order it to be
107 carried into execution.
108 Art. Ixxv. Whenever a court-martial shall sentence an
109 officer to be suspended, it may also suspend his pay and
110 emoluments.
111 Art. Ixxvi. Every officer, having power to order a
112 general court-martial, may pardon or mitigate any sen-
-113 tence of the court, except sentence of death and cashiering;
114 and he may suspend the execution of these, until the com-
-115 mander in chief shall be informed thereof; and he, with
116 the advice and consent of the council, shall have power to
117 pardon, or mitigate the sentence.

1 Sect. 145. In this chapter, the word ‘-'soldier” shall be
2 construed to include all persons enrolled in the militia, ex-
-3 cept commissioned officers.

1 Sect. 146. All the provisions of this chapter, concern-
-2 ing the powers and dutiejs of the selectmen of towns, shall
3 be construed to include the mayor and aldermen of any
4 city.
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1 Sect. 147. All acts in relation to the militia before
2 the passage of this act, be, and the same are hereby re-
-3 pealed.

1 Sect. 148. This act shall take effect from and after its
2 passage.




