
SENATE No..No. 14.

To the Senate:

I transmit herewith to the honorable senate, for the use of
the legislature;—

The report of the commissioners, appointed under the resolve
of February 27, 1844, to ascertain and establish the true bound-
ary line between Massachusetts and Rhode Island, from Paw-
tucket Falls to Bullock’s Neck; and a minority report, on the
same subject:

A report of the commissioners, appointed under the resolve of
April 26,1847, to arrange a system for the organization and dis-
cipline of the militia of this Commonwealth.

GEO, N. BRIGGS.
Council Chamber, Jan. 20, 1848.

MESSAGE.
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To His Excellency George N. Briggs, Governor of the Com-
monwealth of Massachusetts, and his Honorable Council:

The undersigned, commissioners on the part of Massachu-
setts, to ascertain, establish, and definitely mark, by suitable
monuments, the boundary line between the slates of Massachu-
setts and Rhode Island, from the Atlantic Ocean to the north-
west corner of Rhode Island, on Connecticut line, having
performed the services assigned them, respectfully present the
accompanying detailed report of the line, as ascertained, estab-
lished, and marked by said commissioners, as, and for, the true
boundary line between said states. Said report is concurred in
by the commissioners of both states, and signed by them in du-
plicate.

M. LAWRENCE,
WM. BAYLIES,

Commissioners of Massachusetts.
Boston, Jan. 13, 1848.
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To His Excellency George N. Briggs, Governor of the Com-
monwealth of Massachusetts, and his Honorable Council:

Pursuant to the agreement, made and entered into, April 28,
1847, relative to the boundary line between the states of Massa-
chusetts and Rhode Island, by and between the commissioners
of said states, as well as in obedience to the instructions of the
legislatures of their respective states, the undersigned respect-
fully present the following detailed report of the entire line of
boundary between said states, ascertained, established, and
definitely marked by them, as and for the true line of bound-
ary between said states, from the north-west corner of Rhode
Island, on the east line of the state of Connecticut, to the
Atlantic Ocean.

Begin at the north-west corner of Rhode Island, on Con-
necticut line, in latitude 42° 00' 29" north, and longitude
71° 48' 18" west of Greenwich, thence easterly in a straight
line, twenty-one miles, to “Burnt Swamp Corner,” in
Wrentham, being in latitude 42° 01' 08", and longitude
71° 23' 13".

The number of stone monuments upon this portion of the
line, exclusive of those at the termini, is twenty-seven. They
are made of granite, about eight inches square and five feet,

long, and marked, on the side facing Massachusetts, with the
letters MASS., and, on the side facing Rhode Island, with the
letters R. I. They are set into the ground about two and a half
feet, and thoroughly secured. The monument on the Connecti-
cut line is a truncated pyramid, about a foot square and four
feet high, erected on a large granite boulder, and firmly secured.
On the side towards Connecticut, it shows the letters CON., on
that towards Massachusetts, MASS., and on that towards Rhode
Island, Pt. I. The monument at “Burnt Swamp Corner” is
erected on a foundation of rubble stones, deeply embedded in
the soil, and is marked on two sides with the letters MASS., and
on the others, with R. I.

The intermediate monuments upon this line, commencing at
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the westerly terminus, are located as follows No. 1 is on land
of Joseph Benson, on the east side ofFarm road, and about sixty
rods from Ebenezer Starr’s house. No. 2is on the east side of
Wallum Pond road, about forty rods northerly ofBrown Angel’s
house. No. 3is on the east side of the road leading by Jonah
Brown’s, and about twelve rods south of his house. No. 4is on
the east side of a road passing Levi Lapham’s place, and about
eighty rods north of Ezekiel Mowry’s house. No. sis on the east
side of theroad leading from Douglass to Chepachet, nearly oppo-
site the house of Stephen Arnold. No. 6is on the north side of
the Baker road, against land of Jesse and Judson Sherman, about
fifteen rods from the corner. No. 7is on the east side of the
Sherman road, about eight rods from the corner. No. Bis on
the east side of the road leading from Burrilville to the Doug-
lass turnpike, about thirty rods south of Simeon White’s house.
No. 9 is on the east side of the Douglass turnpike, about nine
rods north of Dexter Richardson’s house. No. 10 is on the east
side of the road leading from Jacob Aldrich’s to Chepachet,
about twenty-five rods north of the Cook house. No. 11 is on
the east side of the road leading from Iron Stone factory to
Chepachet, about thirty-five rods south of S. Richardson’s.
No. 12 is on the east side of the road leading from Uxbridge to
Slatersville, nearly opposite Wilder Holbrook’s house. No. 13
is on the east side of a road from Millville to Slatersville, about
fifteen rods south of the burying-ground of Jonathan Slade.
No. 14 is on the east side of the old road from Providence to
Uxbridge, at the corner of Hackney’s road. No. 15 is on the
east side of Farnum’s new road, about eight rods westerly of
the crossing of the Providence and Worcester railroad. No. 16
is on the east side of the road from Blackstone to Woonsocket,
nearly opposite the dwelling of Channing Smith. No. 17 is on
the east side of a road leading from Mendon to Woonsocket,
about eighty rods north of the dwelling of James Aldrich.
No. 18 is on the east side of the road from Woonsocket to
Bellingham, about thirty rods northerly of Daniel Wilcox’s
house. No. 20 is on the east side of the road from Providence
to Worcester, about ten rods west of the house ofWidow P. C.
Smith. No. 21 is on the east side of the Bellingham road,
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against land of Alfred Ballon. No. 22 is on the east side of
the road passing by Alfred Ballon’s house, and about eighteen
rods north of his house. No. 23 is on the east side of a road
from Cumberland Hill to Wrentham, nearly opposite the lands
of H. <fc T. C. Jencks. No. 24 is on the east side of a road lead-
ing by Whipple Cook’s, and about eight rods south of his house.
No. 25 is on the east side of the road from West Wrentham to
Diamond Hill Plain, about six rods north of Samuel Grant, Jr.’s
house. No. 26 is on the east side of a road leading from Cum-
berland to Wrentham, about six rods south of Charles Han-
cock’s house. No. 27 is on the east side ofBurnt Swamp road,
about six rods north of the dwelling ofWidow Waldo,—thence
the line runs easterly to the monument at Burnt Swamp Corner,
on land owned by Fenner Grant.

The transfer of inhabitants and territory from one state to
the other, upon this portion of the line, is much greater than
upon any other portion. One dwelling-house, reputed to have
been in Massachusetts, is transferred to Rhode Island, and five
dwelling-houses, and accompanying buildings, reputed to have
been in Rhode Island, are transferred to Massachusetts. The
balance of territory transferred is largely in favor of Massachu-
setts.

This line constitutes the northern boundary of the towns of
Burrilville, Smithfield, and Cumberland, in Rhode Island, and
the southern boundary of Douglass, Uxbridge, Blackstone, Bel-
lingham, and Wrentham, in part, in Massachusetts.

The second portion of the line extends from “ Burnt Swamp
Corner,” in Wrentham, in latitude 42° 01' 08" north, longitude
71° 23' 13", a due south line, to the centre of Blackstone
River, about six rods east of the bridge at Central Falls. The
monuments on this portion of the line are located as follows:
viz., No. 1, south of “ Burnt Swamp Corner,” is on the north
side of the road leading to the Burnt Swamp road, about fifteen
rods east of the dwelling of William Follet. No. 2is on the
north side of the road, opposite Wm. Harrington’s barn, and
about eight rods east of his house. No 3is on the north side of
a road leading from Wrentham to Cumberland, about six rods
east of the dwelling of Calvin Richards. No. 4is on the south
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side of a road leading from South Attleboro’ to Cumberland,
about fifty rods east of the Bishop house. No. sis on the east
side of a road leading from Attleboro’ City to Cumberland,
about sixty rods north of the dwelling of Lovet Haven. No. 6
is on the north side of a cross-road, between the road leading
from Attleboro’ City to Cumberland, and a road leading from
Lanesville to Cumberland, about fifteen rods west of the
house late of Loami Day. No. 7is on the east side of a road
leading from Lanesville to Diamond Hill Plain, about thirty
rods south of the dwelling of Olney Cragill. No. Bis on the
north side of the road leading from Lanesville to the Low
house, near the west gate-post, in front of the dwelling of A. L.
Pike. No. 9is on the north side of Robin Hollow road, about
ten rods east of the dwelling of Bartlett Carpenter. No, 10 is on
the north side of a town road leading from Mendon to Seekonk,
about one hundred and twenty rods south of Robin Hollow
Corner. No. 11 is on land of Dan Carpenter’s, about ten rods
north of Home Print Works. No. 12 is on the north side of the
road leading from Central Falls to Boston and Providence turn-
pike, against land owned by David Wilkinson. No. 13 is on
the northern bank of Blackstone River, about six rods east of
Central Falls Bridge.

This line necessarily departs somewhat from the reputed
line. The Massachusetts commissioners were required, by the
resolves of the Massachusetts legislature, to ascertain the line
to and from Burnt Swamp Corner; this station being, accord-
ing to Borden’s survey, and in the opinion of the Massachusetts
commissioners, thirty-one rods upon Massachusetts. Such ne-
cessarily led to the establishment of a new line, if the boundary
was to be made straight. We thought this of more importance
than a strict adherence to the reputed line, and therefore caused
a direct line to be surveyed. It departs from the old line, from
one foot to some fifteen rods, through a tract of country of com-
paratively little value.

The changes effected by this line are inconsiderable. A small
house in Attleboro’, and another in Pawtucket, are transferred
to Rhode Island. The balance of territory is in favor of Rhode
Island,
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The third portion of the line extends from the monument on
the Blackstone River, below Central Falls Bridge, to Bullock’s
Neck, and is thus described, viz.;

Begin at the aforesaid monument, on the Blackstone; thence
due south, to the centre of the river; thence along the centre of
the river, southerly, to the bridge between North Providence
and Pawtucket; thence easterly, by the bridge, to a perpendic-
ular line engraven on a marble monument standing over the
face or inner edge of the eastern abutment of said bridge; thence
across said abutment to a similar marble monument, on the op-
posite side of the bridge ; thence southerly, around the founda-
tion walls of the adjacent factory buildings, to the eastern bank
of the river, at ordinary high-water mark; thence southerly,
along the eastern bank of the Seekonk River, in the line of or-
dinary high-water mark, to a monument marked MASS. &

11. 1., standing near the eastern end of Central Bridge; thence
southerly, in the line of ordinary high-water mark, to a monu-
ment similarly marked, standing near India Point Bridge;
thence southerly, along the eastern banks of the Seekonk and
Providence Rivers, in line of ordinary high-water mark, to Bul-
lock’s Neck, at a point intersecting a line drawn from Munroe’s
Corner, through a monument in the field, about ten rods from
said point of intersection, being in latitude 41° 44' 42" and lon-
gitude 71° 21' 54".

The only monuments on this line, are—one at India Point
Bridge, and one at Central Bridge, leading into Providence, like
the others upon the line.

Two, on the bridge between North Providence and Paw-
tucket, are of marble, about a yard square, with two right
hands, joined in token of amity and reconciliation, neatly en-
graved on each, with the year of their erection. A perpendic-
ular line, drawn through the centre of each stone, indicates the
precise line of division between the states.

To remove all doubts relative to the location of this portion of
the line, hereafter, the phraseology “ easterly bank, or side of the
river, &c., and easterly bank,” has been adjudged to mean or-
dinary high-water mark.

The fourth portion of the line extends from Bullock’s Neck
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to Munroe’s Corner, and is marked by the following monu-
ments :

No. 1 is about ten rods from Bullock’s Point, on the point of
intersection aforesaid, and stands on land of Capt. M. Page.
No. 2 is on the eastern bank of Bullock’s Cove, and on land of
Emerson Humphry, about fifteen rods west of his house. No. 3
is on the north side of a road leading from Providence to
Warren, about eleven rods west of the house of Hannah Rich-
mond. No. 4is on the east side of the east road leading from
Providence to Warren, about seventy-five rods north of the
dwelling of Job Wheaton. No. sis at Munroe’s Corner, in lat-
itude 41° 36' 34", longitude 71° 19' 23".

The Richmond house, supposed to have been on the line,
is found to be wholly in the state of Rhode Island.

The fifth portion of the line extends from Munroe’s Corner,
in latitude 41° 36' 34", longitude 71° 19' 23", to the angle, near
King’s Rock, on the Birch Swamp Farm.

Monument No. 1 stands on the east side of Knockem Hill
road, about seventy rods north of Ira Allen’s house. No. 2
stands on the south side of Knockem Hill road, about thirty
rods east of I. Allen’s house, near a brook. No. 3 stands on the
north side of a road leading from Warren to Munroe’s tavern,
about eighty rods west of the dwelling of E. Grant. No. 4
stands on the east side of a road leading from Barneysville to
Warren, about thirty rods north of the dwelling of Eben Grant.
No. 5 stands on the edge of the marsh, on the west side of
Warren or Palmer’s River. No. 6 stands on the edge of the
marsh, on the east side ofWarren or Palmer’s River. No. 7
stands opposite the ancient monument, at King’s Rock, on the
east side of the road leading from King’s Rock to Warren.
No. 8 stands at the angle, near King’s Rock, on Birch Swamp
Farm, about sixty rods east of the dwelling-house on said farm.
This angle is in latitude N. 41° 45' OS", longitude 71° 15' 58" 5.

The sixth portion of the line extends from the angle, near
King’s Rock, to Toweset, in latitude 41° 42' 45" 27, longitude
71° 13' 54" 7.

Monument No. 1 stands on the east side of the road leading
from Hezekiah Bosworth’s to Providence and Fall River road,
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about eight rods northerly of said Bosworth’s house. No. 2
stands on the north side of the road leading from Swanzey Til-
lage to Warren, by an old monument about thirteen rods north of
the dwelling of Hale Wood. No. 3 stands on the south side of the
road, about thirty rods west of Benjamin Bosworth’s house.
No. 4 stands on land of Samuel Gardner, about six rods from
the shore, at Toweset.

The seventh portion of the line is from Toweset, across
Mount Hope Bay, in a direct line to the shore, where the line
separates Fall Kiver and Tiverton.

The eighth portion of the line, extends from the shore, at the
point of division between Fall River and Tiverton, to Ralph’s
Neck, in latitude 41° 41' 56" 7, longitude 71° 06' 34" 48.

The Ist monument, on this portion of the line, stands on
high ground, about four rods from the east margin of Mount
Hope Bay, on land of Andrew Robeson, and is in latitude
41° 41' 55" 05, and longitude 71° 10' 48". No. 2 stands on the
east side of a turnpike leading from Robeson’s Wharf to the
Stone Bridge. No. 3 stands on the north side of Columbia
Street. No. 4 stands on the west side of Main Street, opposite
the Buttonwood Tree, known as an ancient bound. No. 5
stands on the east side of Second Street, against William Cook’s
land. No. 6 stands on the west side ofThird Street, nearly op-
posite the house of Joseph Brown. No. 7 stands on the east
side of Fourth Street, about six rods north of Abner L. West-
gate’s house. No. 8 stands on the east side of Hartwell Street.
No. 9 stands on the south side of Fall River Turnpike, about
four rods west of the Toad Shop. No. 10 stands on the east
side of the old Bedford Road, about eight rods south of a dwel-
ling owned by Benjamin D. Davol. No. 11 stands on the west
margin ofWatuppa Pond, near the north line of land owned by
the heirs of Samuel Rodman, and near the Two Rocks, known
as an old bound. No. 12 stands on Ralph’s Neck, on land of
Petty and Macomber, in latitude 41° 41' 56" 7, longitude
71° 06' 34" 48.

The house ofAbner L. Wcstgate, always supposed to have
been in Rhode Island, the establishment of this line proves to

2
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belong there; also one other house, owned hy Joseph Brown,
is found to be within the limits of Rhode Island.

The ninth portion of the line extends in a direct line from
Ralph’s Neck, in latitude 41° 41' 56” 7, longitude 71° 06' 34" 8,
to the monument at Sanford’s, opposite Nanequacket, in latitude
41° 35' 37", longitude 71° 08' 13".

Monument No. 1 stands on the north side of the road leading
from Fall River to New Bedford, about thirteen rods west of
Waddel’s Corner. No. 2 stands on a driftway, on Cranberry
Neck. No. 3 stands on the north side of the road leading from
New Bedford to the Stone Bridge, about thirty rods west of the
dwelling of Cornelius Seabury. No. 4 stands near a barway,
on the west side of the driftway leading by the Newit Place.
No. 5 stands on the site of the Old Monument, near to San-
ford’s, in latitude 41° 35' 37''.

The dwelling-houses of Cornelius Seabury, Abraham Borden,
and Waddel, are transferred from Rhode Island to
Massachusetts, together with a strip of territory, thirty rods in
width, at the north end, thence graduating to a point.

The tenth portion of the line lies between the monument at
Sanford’s, in latitude 41° 35' 37", longitude 71° OS' 13'', and
the monument at Peaked Rock, near the ocean, in latitude
41° 29' 58", longitude 71° 07' 34". The monuments in this di-
vision, beginning at the north, are as follow, viz.; 1, on the
north side of the milldam at Adamsville, being 85.58 feet east
of a direct line from Sanford’s to Peaked Rock. 2 is on the
east side of the road from Adamsville to the ocean, nearly op-
posite the dwelling of Matthew Mayhew, being 113.94 feet east
of said direct line. No. 3isby an old bound, on the road by
Philip Simmons’s house, to Little Compton Corner, being 234.38
feet east of said direct line. No. 4 stands by Peaked Rock, on
land of Charles Manchester, on the margin of Quicksand Pond,
a few rods north from the Atlantic.

We have thus presented the whole line, being about sixty-
eight miles in length, in convenient parcels, that it might be
easily seen what changes had been wrought in the reputed
lines, by the line as established and marked by the commission-
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ers. Bearing constantly in mind the principles avowed in our
last report, and sanctioned by the legislature, that it was “ex-
pedient to make straight lines, wherever it could be done with-
out involving great and inconvenient changes in inhabitancy
and territorial jurisdiction,” we have found ourselves able, con-
formably (o said principles, to render almost the whole line
straight from point to point. The short portion of line from San-
ford’s station to the ocean, is a slight departure from a right line;
the residue of the entire line, except on the rivers, is straight,
and rendered obvious and distinct by frequent monuments con-
spicuously placed.

From a review of the foregoing, it appears, that six dwelling-
houses, and an unascertained quantity of land, reputed to have
been within the jurisdiction of Massachusetts, have been trans-
ferred to the jurisdiction of Rhode Island ; and that eight dwel-
ling-houses, and a somewhat greater number of acres, have been
transferred from the jurisdiction of Rhode Island to the juris-
diction of Massachusetts. We deem it matter of hearty mu-
tual congratulation, that so few municipal and social relations
have been disturbed by the successful achievement of this often-
attempted enterprise, and that the domiciles of so few citizens
have been transferred to a new jurisdiction.

Done at Boston, January 13, 1848, and signed in duplicate.
Respectfully submitted, by

MYRON LAWRENCE,
WILLIAM BAYLIES,

Commissioners of Massachusetts.
STEPHEN BRANCH,
ALFRED BOSWORTH,

Commissioners of Rhode Island.
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[A.j

The undersigned commissioners, appointed, by the states of
Massachusetts and Rhode Island, to ascertain and establish the
true boundary line between the said states, from the Atlantic
Ocean to the “Burnt Swamp” Corner, in Wrentham,—namely,
Myron Lawrence and William Baylies, two of the commissioners
appointed on the part of Massachusetts, and Stephen Branch,
Alfred Bosworth, and Robert B, Cranston, on the part of Rhode
Island, —after viewing the premises, and a careful and deliberate
examination of the subject, do hereby determine and agree, that
the following described line is the true boundary and jurisdic-
tion line between the said states, from the Atlantic Ocean to the
aforesaid “Burnt Swamp” Corner, and that the same be, and
is hereby, established as such, subject to the ratification of the
legislatures of said states, respectively; viz.;—Beginning at
the ocean, at a point pn the shore, in a line with a rock on the
land of Charles Manchester, called the Peaked Rock, and run-
ning northerly to a stone monument on the ground near the
house of I. Sanford, opposite Nanequacket; thence, northerly, to
an angle on the easterly side of Watuppa Pond; thence, across
the said pond, to the two rocks on the westerly side of said
pond,and near thereto; thence, westerly, to the buttonwood tree
in the village of Fall River; thence, in a straight line, to the
shore opposite Toweset; thence, crossing the river, in a westerly
direction, to a rock on the shore, at Toweset; thence, in a north-
westerly direction, to a place called King’s Rock; thence, con-
tinuing in a northwesterly direction, to a place called Munroe’s
Corner; thence, southwesterly, to Bullock’s Neck, on the south-
west corner thereof; and thence, on the easterly side of the

COMMISSIONERS’ AGREEMENT.
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river “ that runneth towards Providence, higher called See-
konk,” in the line of ordinary high-water mark, to Pawtucket
Falls. Provided, however, that the rights of the owners or
occupants of lands bordering on said river, on the easterly side
thereof, are not hereby to be, in any manner, abridged or im-
paired, it being understood and agreed, that the said owners or
occupants have, and shall continue to have, in the adjoining
shores, flats, or marshes, all the rights of property, and all other
rights, of every description, which appertain to riparian propri-
etors according to the common law of Massachusetts, said
riparian rights to be enjoyed by said owners or occupants,
respectively, in as full and ample manner, and to the same ex-
tent, as the citizens of Massachusetts now have and enjoy ripa-
rian rights. .And it is further agreed, that the rights of fishery,
*in said river, shall be enjoyed by the owners or occupants of
the lands bordering on said river, in common with the citizens
of Rhode Island, without being subject to any other regulations
than such as shall apply, equally, to the said owners or occu-
pants, and the citizens of Rhode Island. From Pawtucket
Falls, at a point on the easterly side thereof, the said line shall
run northerly, along the centre of the river, to the point where
a due south line, drawn from “Burnt Swamp” Corner, meets
the river; thence, in a due north line, to said “Burnt Swamp”
Corner, it being understood by the commissioners, parties
hereto, that the line hereinbefore described is the same, or sub-
stantially the same, as the line delineated on the map of Massa-
chusetts, made by Simeon Borden, and published, by order of
the legislature of Massachusetts, in the year 1846. And we,
the said commissioners, further agree that, at a proper and
convenient time, the location of said line shall be completed, in
accordance with this agreement and the principles thereof, by
the erection of such monuments thereon, and at such places, as
may be necessary to the distinct marking of said line, so that
the same may never, hereafter, be brought into dispute or ques-
tion, to the disturbance of those friendly relations whicli ought
to be preserved and cherished between the people of said
states.
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Done at Boston, in duplicate, this twenty-eighth day of April,
in the year eighteen hundred and forty-seven.

MYRON LAWRENCE,
WM. BAYLIES,

Commissioners of Massachusetts.
STEPHEN BRANCH,
ALFRED BOSWORTH,
R. B. CRANSTON,

Commissioners of Rhode Island.

N. B. Hon. Johnson Gardner, one of the commissioners of
Massachusetts, was present at the execution of this agreement,
and dissented therefrom.
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[B.]

To the Hon. Myron Lawrence, and the Hon. William Baylies.

Gentlemen,—Whereas, an agreement has been entered into
between the commissioners on the part of the state of Rhode
Island and a majority of the commissioners of Massachusetts,
for determining the location of the boundary line between said
states, and for putting up monuments on said line, from the
Atlantic to Burnt Swamp Corner, according to said location;
from which agreement the undersigned, dissented, and against
which he then protested, and now protests, on the ground that
it is an agreement not within their authority to make, and
also on the ground that it gives up past claims of the Common-
wealth, and otherwise compromits her rights; and whereas, the
undersigned learns that it is the intention of the commissioners,
signing said report, to put up monuments on said line, before
their agreement respecting it has been confirmed or approved
by the legislature of this Commonwealth; and whereas, as far
as the undersigned has learned, a great majority of the people
in that part of the Commonwealth near said line are dissatis-
fied with the aforesaid determination, and will probably en-
deavor to prevent its ratification by the legislature, so that the
erection of monuments, according to said determination, may
prove a source of great disappointment to many persons, and a
cause of dispute and ill-feeling hereafter,—

Therefore, as this part of our duty can be performed as well
after the determination of the commissioners, respecting the
location, has been approved by the legislature of this Common-
wealth, as before, the undersigned, one of the Massachusetts
commissioners, hereby respectfully protests against the erection
of any monuments on said line, till after the action of the legis-
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latare upon said report. And as his written protest, made and
presented at the time of the execution of said report or agree-
ment, was not allowed to be annexed thereto, and make a part
of the same, (as, on examining documents and precedents of
the kind, since our adjournment, he is now still more convinced
would have been the proper course,) he requests that this may-
be put on the files of the commission, and be annexed to what-
ever report of the doings thereof may be made to his excellency
the governor, and the honorable council and legislature of the
Commonwealth.

Respectfully, your obedient servant,

JOHNSON GARDNER.
Vue de I’Eau, Seekonk,

June 21, J847.
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3

To His Excellency the Governor, and the Honorable Council, of
the Commonwealth of Massachusetts.

The undersigned, who, with the Honorable Johnson Gardner,
were appointed commissioners, on the part of Massachusetts, to
ascertain and settle, in conjunction with commissioners on the
part of Rhode Island, the true boundary linebetween said states,
from the ocean to Burnt Swamp Corner, submit the following

On the twenty-eighth day of April last, the undersigned made
and concluded with the commissioners of Rhode Island a written
agreement, in duplicate, establishing the line therein described
as the true boundary line between said states, within the afore-
said limits ; one of which agreements accompanies this report,
and is marked A. In this agreement, the said Johnson Gardner
did not concur, but, at the time it was executed, declared his
dissent; and the undersigned have since received a written com-
munication from said Gardner, bearing date June 21st, 1847,
protesting against said agreement. This communication, in
compliance with his request, also accompanies this report, and
is marked B.

The undersigned will take the liberty of making a single re-
mark upon this communication from their colleague. If, in
noting on the agreement his dissent, the proper formula was not
adopted, the undersigned regret it. They certainly had no in-
tention of abridging his rights in one jot or tittle; or of prevent-
ing him from making his dissent public in such manner as he
should consider the most effectual for his purposes.

The undersigned will now proceed to state the grounds of
this agreement, and the reasons by which they were induced to
accede to it.

This will require them to repeat some of the facts detailed in

REPORT.
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a former report, which was made by the present Massachusetts
commissioners to the governor and council, upon the line be-
tween Pawtucket Falls and Bullock’s Neck, which report was
communicated by his excellency to the legislature, January 23d,
1846 ; and printed by order of the house of representatives.
(No. 11.)

To that report they refer. It may be, and probably is, de-
ficient in some particulars. It contains, however, (it is believed,)
no material error of statement. There are in the printed re-
port, it is true, several errors of the press; but these are palpa-
ble, and do not affect or obscure the sense or import of it.

The subject should, and no doubt will, receive a full and
careful examination—not only on account of its intrinsic im-
portance, but also, in deference to a respectable portion of the
citizens of this Commonwealth, who profess to feel a deep and
growing interest in it.

The charter of New Plymouth was obtained in 1629. It was
granted, nominally , to William Bradford and his associates, by
the council established at Plymouth, in the county of Devon,
England.

The territorial limits of the colony are not, in all respects,
clearly defined ; but this becomes of no importance in the view
which the undersigned have taken of the case. Though the
colonists of New Plymouth exercised the highest prerogatives
of sovereignty ; yet, as their charter had never been confirmed
by the crown, they were not, in legal contemplation, (such was
the doctrine of that time,) a duly incorporated body politic, but
a subordinate and voluntary association ; and so remained till
1691, when the colony of New Plymouth was united with the
colony of Massachusetts, &c., and became a part of the province
of Massachusetts Bay, in New England. (I Story’s Comment-
aries on the Constitution, 39. 1 Grahame’s Hist. U. S., 200)

In 1663, a royal charter was granted to Rhode Island, which,
according to her claim, encroached upon the Plymouth patent,
and embraced a large territory over which Plymouth had, for
many years, exercised exclusive jurisdiction. The boundary
dispute, which thereupon sprang up between the two colonies,
was suspended, but not settled, by theking’s commissioners, who
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were sent to New England in 1664 for the general purpose of
inquiring into the state and condition of the colonies, correcting
abuses, and composing difficulties. Their doings, so far as they
related to the conflicting territorial claims of Rhode Island and
Plymouth, amounted only to a temporary adjustment, (“until his
majesty’s pleasure be further known”) and were not intended,
as is evident from their report and narrative, to be a final and
permanent settlement of boundaries. The provincial govern-
ment of Massachusetts succeeded the Plymouth Colony as a
party to the dispute ; and, after several attempts to provide fora
settlement of it had proved unsuccessful, a court of commis-
sioners was appointed by the king “to settle the boundaries of
Rhode Island eastward with the province of Massachusetts
Bay,” The judgment of the commissioners was, on appeal,
affirmed by an order of the king in council, May2Sth, 1746. It
awarded to Rhode Island a large and valuable territory, over
which the colony of Plymouth and the province of Massachu-
setts Bay had exercised jurisdiction. Massachusetts was greatly
dissatisfied with this decision. She, however, acquiesced in it;
and while she complained of its injustice, she yielded obedience
to it. A hundred years have passed away since this wrong, if
it was a wrong, was done; and for Massachusetts now to at-
tempt, in the face of an adverse occupation, and an exercise of
jurisdiction for a century, to reinstate herself in her ancient
possessions, and to reclaim her ancient jurisdiction, upon the
ground that she was despoiled of her territorial rights by the
adjudication of the king’s commissioners affirmed in 1746, would
be, it is believed, however eloquently recommended in the ardor
of patriotic feelings, a quixotic and hopeless undertaking.

Commissioners were appointed by Rhode Island “ to run out
the bounds of said colony eastward towards the province of the
Massachusetts Bay, agreeable to his majesty’s royal determina-
tion in council, 26th May, 1746.” The Rhode Island commis-
sioners made report to the general assembly 6th January, 1746,
(1747,) and their report was accepted. It appears from the re-
port, that the Rhode Island commissioners, not having been
joined by any commissioners on the part of Massachusetts, pro-
ceeded ex-parte, and run and marked the line from Pawtucket
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Falls to the south line of Massachusetts, and also from Bullock’s
Neck to the ocean ; but the line from Bullock’s Neck to Paw-
tucket Falls is not mentioned as having been run or marked.

The line claimed by Rhode Island, (and, for convenience, we
will speak in the first place of the line from Bullock’s Neck to
the ocean,) which was perambulated by the present commis-*
sioners, and which is described in the agreement that accompa-
nies this report, is supposed to be the same line that was run
by the Rhode Island commissioners, in 1746 ; but whether
identical throughout with that line or not, it is perfectly clear,
(as shown by such a variety of evidence and proofs as not to
admit of a doubt,) that it is an ancient line, known and recog-
nized as the boundary line between the two states, for a time
beyond which the memory of man runneth not to the contrary.
Rhode Island has immemorially claimed and exercised exclu-
sive jurisdiction up to this line, and her claim, occupation, and
exercise of jurisdiction, have been acquiesced in by Massachu-
setts and her citizens, without interference or interruption. It
was “ the line and boundary actually enjoyed and possessed”
by them, (Mass, and R. I.) “respectively,” at the time Inde-
pendence was declared, (July 4th, 1776,) and is the line delin-
eated on the state map of Massachusetts, as her state line—as
the line of boundary between her and Rhode Island—and has
been uniformly so regarded by the authorities and officers of
Massachusetts, of every description, whenever, in their official
acts or proceedings, it became necessary to refer to, or observe,
the jurisdictional line of the state.

It was not marked, it is true, by such conspicuous monu-
ments as a state line should be; it was, however, so designated
that it could be traced without much difficulty, and was, gen-
erally speaking, familiar to the inhabitants of each state, who
bordered on the line.

It was virtually held by the supreme court of the United
States, in the case of Rhode Island vs. Massachusetts, 14 Pe-
ters’s Reports, 210, that a possession of more than one hundred
years, as pleaded by Massachusetts, (and no doubt a possession
for a much shorter time would have been considered equally
as effectual,) was, of itself, a good and sufficient defence; and
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would be conclusive evidence that Rhode Island had assented
to the possession thus held, and had determined to relinquish
her claim. And in the same case, Justice McLean, remarking
upon the influence of time, says, “that fraud, which vitiates
all human transactions, cannot be reached when covered by
great lapse of time.”

And the same learned judge afterwards, in delivering the
opinion of the court, when the case was finally decided, uses
this strong and emphatic language :

“ For the security of rights, whether of states or individuals,
long possession, under a claim of title, is protected. And there
is 7io controversy in which this great principle ma7j he invoked
with greater justice and propriety, than in a case of disputed
boundary

In deciding upon a question of boundary of public and gen-
eral interest, ancient reputation and possession are entitled to
great respect, and to infinitely more, it has been held, than any
experimental surveys. 1 Greenleafon Evidence, sec. 145, and
the cases there cited.

On a view ofall the facts and circumstances connected with the
section of line now under consideration; and applying to them
what the undersigned considered to be the well-established prin-
ciples of law, —they, after much deliberation, came to the con-
clusion that they should be justified in agreeing to establish this
reputed line as the true boundary line; being also fully con-
vinced that, unless the dispute was closed by a settlement on
this basis, it would remain open,—the source of contention or
protracted and expensive litigation,—until concluded by judicial
decision.

In the judgment of the undersigned, the long and uninter-
rupted possession maintained by Rhode Island, acquiesced in
by Massachusetts, gave to Rhode Island rightful jurisdiction up
to the reputed line. It was their opinion that whatever of error
or wrong there had been in the commencement, had been done
away by time; that the line de facto had become the line do
jure by the acquiescence or laches of Massachusetts; and that
neither the commission of 1791, nor the proceedings under that
commission, nor any variance, between the existing or reputed
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line and the line described in the judgment of the royal com-
missioners, could materially affect the case, or change the prin-
ciple of decision.

The proceedings of the commissioners of 1791, so far as they
related to the line from Bullock’s Neck to the ocean, left Mas-
sachusetts and Rhode Island in the same position in which they
were before the commission was instituted. The possession and
exercise of jurisdiction by Rhode Island, were not interrupted
nor curtailed. If Rhode Island had encroached on the territory
of Massachusetts, —Massachusetts, if she did not know it be-
fore, (and, by common care and diligence, she might have
known it,) was then made acquainted with it. There was a
tribunal open to her, to which she could have applied for re-
dress. There was no agreement, either express or implied,
making the settlement of this portion of the line in any way
dependent on the settlement of the north line: and if Massa-
chusetts forbore to assert her rights, she must submit to the
consequences of her own neglect.

Long possession, under a claim of title, we are told by the
highest judicial authority of our country, will be protected; and
the facts bring the case, as it appears to the undersigned, if
not within the letter, within the spirit, of the decision of the
supreme court of the United States, in the case of the State of
Rhode Island vs. the State of Massachusetts.

2. The line from Pawtucket Falls to Burnt Swamp Corner,
as described in the aforesaid agreement, conforms mainly and
substantially to the line to which Rhode Island has immemori-
ally claimed and exercised exclusive jurisdiction.

That line has not been varied, unless for the purpose of
straightening it, and that only where it could be done without
producing much practical inconvenience ; it being the object of
the commissioners, throughout all their proceedings, in locating
the line, to make as few changes of jurisdiction, and to disturb
the existing relations of individuals as little, as possible. The
evidence that Rhode Island has immeraorially exercised juris-
diction to this line, need not be detailed; it was abundant and
conclusive as to the fact. The river at Pawtucket Bridge, and
for some distance above, is now, as will be seen by an inspec-
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tion of the Massachusetts state map, and has been, for a time
beyond the memory of man, the actual boundary between the
two states. Pawtucket Bridge was originally built at the joint
expense of Massachusetts and Rhode Island, but is now, and
has been for a long time, maintained wholly by Rhode Island.

The line is described in the Rhode Island charter, in the fol-
lowing manner : “ and so from said fails in a straight line due
north, until it meet with the aforesaid line of the Massachu-
setts Colony and in the judgment or determination of the royal
commissioners, it is thus described; 11 and runs from a certain
■-point where a meridian line, gassing through Pawtucket Fulls,
cuts the south boundary of the colony of Massachusetts, south to
Pawtucket Falls.” As far as can now be ascertained, the charter
line does not coincide with the line established by the agree-
ment which the undersigned concluded with the Rhode Island
commissioners.

According to the statement of Mr. Borden, a due north line
through the falls would strike the westerly side of the river,
not far above Pawtucket Bridge, and include within the limits
of Massachusetts a large population and a large amount of
property.

But this circumstance was not, in the judgment of the under-
signed, of sufficient weight to require them to set aside a line,
supported, not only by long possession under a claim of title,
but by considerations of expediency and convenience. The
Massachusetts commissioners, it will be observed, were author-
ized and empowered to settle the line from the ocean to Burnt
Swamp Corner. Burnt Swamp Corner is designated on the
Massachusetts state map, and has been expressly recognized by
Massachusetts, as the north-east corner of Rhode Island. It is
not identical, however, with the point where a due north line
through the falls will cut the south line of Massachusetts, but
thirty-one and thirty-three hundredths rods to the east of it;
so that the Rhode Island charter line cannot be run from, or to,
Burnt Swamp Corner.

It will be proper to notice here, and in this connection, the
commission of 1791, and the proceedings under it, which have
been already alluded to. That commission was instituted at
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the instance of Rhode Island. The great grievance of which
Rhode Island complained, was the location of the north line;
and her object was, undoubtedly, to change that location. The
commissioners met at Wrentham, 17thAugust,l79l, and entered
into an agreement which is set out in the printed petition of the
inhabitants of Fall River to the legislature of this Common-
wealth, March, 1847. (House —No. 93.) The commissioners
“ agree to begin to measure Charles River, and to measure off
three miles from the most southerly part, as claimed by Rhode
Island, and described by a plan or draft made by Joseph Harris,
one of the commissioners who run said line in 1750. Also, to
run off three miles south from such waters as the commissioners
of Massachusetts may assign as, in their opinion, to be the most
southerly part of Charles River, making such monuments as
may appear necessary ; and that the same be laid before the re-
spective states, as the bounds which, according to our several
opinions, ought to divide the same, agreeably to their respective
charters; and we, being of different opinions, and therefore not
able to settle the line, do also agree to recommend to said states,
to submit the matter in dispute to indifferent men from the neigh-
boring states, or to unite in an application to Congress to settle
the same agreeably to the respective charters and the constitu-
tion of the United States. We, also, further agree to perambu-
late the line between the two states, and ascertain the bounds
agreeably to the determination of king and council, so far as
from Bullock’s Point eastward, leaving the line from Pawtucket
Falls to be run and settled when the north line is settled, agree-
ably to the within or foregoing agreement.”

The course recommended by the commissioners was not taken
by said states. It does not appear that they submitted the mat-
ter in dispute to arbitration, or united in an application to Con-
gress to settle it. The controversy respecting the north line was
settled by an adversary suit, in which both parties stood, and
were obliged to stand, upon their respective rights, not as quali-
fied by the agreement of 1791, but independently of it. Mas-
sachusetts, in the outset, denied the jurisdiction of the court,
and endeavored to defeat the suit on that ground; and the final
decision of the case did not turn on the construction “of there-
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speed re charters,” according to the agreement of 1791; but
mainly on the agreements of 1711, and 1718, and long posses-
sion. If Massachusetts could avail herself, in defence, as she
did, of all the advantages she could have claimed, on the ground
of possession, had the commission of 1791 never existed ; so
can Rhode Island, with equal reason, when the situation of the
parties is reversed, and she is put on her defence. Possession
was not waived on either side ; nor were its legal effect and
operation suspended.

The recommendatory provision in the agreement of 1791, was
a mere nullity, as it was not adopted and acted upon by the
states; and having wholly failed as to the north line, which
was the principal subject, it failed, also, as to the lino from
Pawtucket Falls, which was the subordinate and dependent
subject.

Another argument against changing the line to the westerly
side of the river, the undersigned will suggest as worthy of some
consideration. If we carry the line to the west of the river,
we break into a dense population, and bring into Massachusetts
a fragment of a settlement which has grown up, and where
money has been largely invested for manufacturing and other
purposes, and great improvements made, under the actual and
long-maintained jurisdiction of Rhode Island. The full effect
of such a change, no one can foresee or calculate. It is obvious,
however, that so great an innovation cannot be effected, without
causing much inconvenience and dissatisfaction to those who
shall thus be made the unwilling subjects of a new jurisdiction.

3. The undersigned will now proceed to state the facts and
circumstances connected particularly with the line from Bul-
lock’s Neck to Pawtucket Falls,—so far as may serve to show
the true state of the question, in relation to this part of the sub-
ject. In 1844, a petition, signed by Church Gray and others,
was presented to the legislature of this Commonwealth; stating,
in substance, that Rhode Island claimed and exercised jurisdic-
tion over the “whole waters” of the Narragansett Bay and See-
konk River, from Bullock’s Neck to Pawtucket Falls; and that,
in 1793, two toll-bridges, the Washington and the Central, had
been built, and were maintained, across the said river, under

4
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charters granted by Rhode Island, when, in fact, “ one half of
said waters” were within the territorial limits of this Common-
wealth; and further stating that, by the legislation of Rhode
Island, all persons, excepting inhabitants of that state, were ex-
cluded from the oyster fishery in theaforesaid waters;—all which,
it was alleged, was in violation of the rights, and injurious to
the interests, of the petitioners, and of this Commonwealth.

Upon this petition, a resolve was passed, (February, 1844,)
providing for the appointment of commissioners to ascertain and
settle, in conjunction with commissioners on the part of Rhode
Island, the true boundary line between the said states within the
aforesaid limits. Commissioners were appointed, whose powers
were, by a subsequent resolve, (January, 1845,) extended to a
settlement of the whole line between the two states, from the
Atlantic, north and northerly, to Burnt Swamp Corner.

The claim set up by the petitioners is, that Massachusetts ex-
tends as far west as the middleof the channel of the Seekonk, &c.
The grant to William Bradford and his associates was, (speak-
ing in general terms,) of all the territory lying within Cohasset
River towards the north, and the Narragansett River towards
the south, and the great western ocean towards the east, and ex-
tending west to the utmost limits of the Pokenacutt, or Sowam-
sett country, “ with one half of the said rivers , Narragansett
and Cohassctt.”

In 1663, Rhode Island obtained a royal charter, the bounds
of which, so far as they concern the line in question, are thus
described :

“ and extending towards the east or eastwardly, three
English miles, to the east and north-east of the most eastern and
north-eastern parts of the aforesaid Narragansett Bay, as the
said bay lyeth and extendeth itself from the ocean on the south
or southwardly, unto the mouth of the river which runneth
towards the town of Providence j and from thence along the
eastwardly side or bank of the said river, called by the
name of Seacunck,) vp to the Falls called Pawtucket Falls :

being the most westwardly line of Plymouth Colony
By the express terms of the charter, Rhode Island is bounded

by the eastwardly side or bank of the river ; and the same is
declared to be the most westwardly line of Plymouth Colony.
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If Plymouth Colony claimed, at that time, to the middle of the
channel of the river, it was evidently the intention of the Rhode
Island charter to restrict her to the eastwardly side or bank of
the river. If, then, the grant to William Bradford and his asso-
ciates extended to the centre of the channel of the river, either
on the ground that the Pocanoket country extended thus far, or
on the ground that the Narragansett River, mentioned in the
Plymouth charter, was the Seekonk River, &c., or included it,
there would be, it is seen, a clashing of the charters; and the
question would be, which should give way? The Plymouth
charter, being first in time, would, if of equal authority, take
precedence; but not having received royal confirmation, which,
according to the legal doctrine of that day, was necessary to
give it validity, it could not avail against the king’s charter,
but would be postponed, and made subordinate to it. And such
appear to have been the principles adopted and acted upon by
the king’s commissioners, in their adjudication. Their object
being to give full effect to the Rhode Island charter, the whole
case was put upon the construction of that instrument; but it
will be observed that it is stated, at the same time, in their de-
termination and judgment, “that there, was not any one evi-
dence, proving that the water between the main land on the
east, and Rhode Island on the west, was ever, at any time,
called Narragansett River; and also, that no evidence had been
produced of the extent of the Pawconoket country to Seaconk,
or Pawtucket River.”

The decision of the king’s commissioners may have been un-
just to Massachusetts. The opinion which the present Massa-
chusetts commissioners entertained of it was expressed in their
report, which has already been referred to; and that opinion
the undersigned have no wish to retract or qualify. But, how-
ever partial and unjust the decision, it should be recollected
that the court of commissioners was the tribunal to which the
parties, (the provincial government of Massachusetts and the
colonial government of Rhode Island,) submitted themselves.
A decision was made after a full hearing; both parties ap-
pealed; by an order of the king in council, the judgment was
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wholly affirmed ; both parties acquiesced; and, for more than
half a century, Rhode Island has, by acts open and notorious,
claimed and exercised jurisdiction over the whole waters of the
Seekonk, &c., (see the petition of Church Gray and others,
and the other Seekonk petitions,) and during all this time, not
one single note of remonstrance —not one word of complaint—-
is heard from Massachusetts.

In view ofall these facts and circumstances, the undersigned
were brought to the conclusion, that the ground taken in the
said petitions,—that the jurisdictional line of Massachusetts
extends to the centre of the channel of the river, &c.,—was
untenable. They therefore did not insist upon it, not thinking
that their duty required them to press a claim, as a matter of
right, which they themselves did not believe could be supported.
If, then, the territorial limits of Massachusetts do not extend to
the middle of the channel of the river, another question arises,
perhaps of minor importance, but entitled, as the undersigned
thought, to some consideration;—ls the true boundary line
between the said states, from Bullock’s Neck to Pawtucket
Falls, high or low-water mark? The river is a navigable river.
The line, as described in the Rhode Island charter, u is along
the eastwardly side or hank of said river, cj*c., being the most
westwardly line of Plymouth Colony as described in the judg-
ment of the court of commissioners, it is 11 along the eastward
side of Seekonk River, Though some of the words used
in the charter description are omitted in the judgment, the
intention of the court of commissioners unquestionably was to
establish the charter line, and, in describing it, to use language
equivalent to that of the charter. The question,—as one of
construction, to be settled by a reasonable exposition of the
Rhode Island charter, and of the determination or judgment of
the court of commissioners, —was not, in the minds of the un-
dersigned, entirely free from doubt and difficulty; but, from the
best consideration they could give the subject, they were of
opinion, that Plymouth Colony ivas, in effect, bounded west-
wardly by the easterly bank or shore of the river, and, being so
bounded, could not extend any farther westwardly than to
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high-water mark, and that the whole river, to high-water mark,
was included within the jurisdictional limits of Rhode Island,
by the terms of her charter and the judgment of the court of
commissioners. This construction, it appears to the under-
signed, is entirely consistent with the rule recognized in the
case of Handley’s Lessee vs. Anthony, (5 Wheat. Rep. 374,)
and as stated in 3 Kent’s Comm. 348, and is also supported, in
some measure at least, by long usage or practical construction,
so far as shown in the erection and keeping up the two toll-
bridges, as before mentioned. Much other evidence, bearing on
this point, was adduced, on the one side and the other, which
was, however, in the estimation of the undersigned, of no great
weight, and very nearly balanced.

By a provision in the agreement which accompanies this re-
port, the rights of the owners or occupants of lands bordering
on the river, on the easterly side thereof, in the shores, See., are
to remain unimpaired, and the said owners and occupants are
to enjoy the rights of fishery in said river.

The whole agreement is made in express terms, subject to
the ratification of the legislatures of said states respectively.

The line from Bullock’s Neck to Pawtucket Falls has been
dwelt upon longer than was, perhaps, necessary; but it is to be
considered that more than an ordinary degree of importance
has been attached to this part of the line. It was here, that the
present dispute originated; and to the supposed encroachments
of Rhode Island on the waters of the “Seekonk River and
Narragansett Bay,” the attention of the legislature of Massa-
chusetts has been earnestly invoked again and again.

The undersigned forbear all comment upon the measures
which have been resorted to for the purpose of influencing pub-
lic opinion upon the subject of this “ boundary dispute,” and of
frustrating thereby, if possible, the settlement of the line, as
agreed upon by the commissioners.

Conscious of the rectitude of their intentions, the undersigned
cheerfully submit themselves, and their doings in the premises,
to the judgment of the legitimate guardians of the rights and
interests of the Commonwealth, freely acknowledging, at the
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same time, their responsibility to that tribunal for a faithful dis-
charge of the trust reposed in them.

WM. BAYLIES,
MYRON LAWRENCE,

Commissioners of Massachusetts.

Boston, Jan. 13, 1848.
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Relative to the Boundary Bine between Massachusetts and Rhode
Island; being a Letter of Simeon Borden, Esq., principal
surveyor, showing the departuresfrom the reputed line by the
line recently surveyed and established by the commissioners of
the aforesaid states.

Boston, January 13th, 1848.

Hon. Myron Lawrence, Chairman of the Rhode Island
Boundary Commissioners on the part of Massachusetts :

Sir : —-I have this morning received a letter from you, con-
taining the following interrogatories, viz.;

First.—“Have you been employed, by the commissioners of
the states of Rhode Island and Massachusetts, to survey the
line between said states, from the north-west corner of the state of
Rhode Island, at the Connecticut line, to the north-east corner
of Rhode Island, at a place called Burnt Swamp Corner, and
from Burnt Swamp Corner to the Atlantic ocean 7”

Second.—“Was the survey by the Rhode Island commis-
sioners, in 1746, under the circumstances in which it was made,
in your opinion, faithful or fraudulent!”

Third.—“ Will you please to state, as near as you can, how
much the agreements of the present commissioners have varied
or changed territory from the reputed or jurisdictional line,
from the north-west corner of Rhode Island to a place called
Burnt Swamp Corner; from Burnt Swamp Corner to Bullock’s
Neck; from Bullock’s Neck to Munroe’s Corner; from Mun-
roe’s Corner to King’s Rock; from King’s Rock to a point below
Fall River ; from said point below Fall River to the angle on

APPENDIX TO THE REPORT OF THE MASSACHUSETTS COMMISSIONERS,
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the east side of Wattuppa Pond ; from the last-named angle to
the bound near Joe Sandford’s; and from the last-named bound to
the 1 Peaked Rock’ near Quicksand Pond, and the ocean shore?”

Fourth.—“ Will you oblige me by taking all the territory, so
changed or varied from the reputed line between said states,
by the late agreement of the commissioners, and strike the bal-
ance, so as to inform me which of said states is the gainer of
territory, by the late settlement of the boundary line?”

Fifth Was it practicable to run the line due north, from
Pawtucket Falls to Burnt Swamp Corner?”

In answer to the foregoing interrogatories, I have to state;—

First.—That I have been employed, by the commissioners of
both states, to survey the line between said states, throughout
its whole extent, from the north-west corner of Rhode Island to
the ocean.

Second.—That, from an examination of their whole work, I
am of opinion that no fraud was intended by the Rhode Island
surveyors in 1746. The lines which they run, and were based
upon lines which the surface of the country afforded facility for
accurate measurements, appear to have been done with about
the same care and skill that was practised, at that time, in
measuring and dividing lands between individuals. The lines
from Burnt Swamp Corner to the shore, at Toweset, are of that
character. In their measurement, east from the shore, south of
Fall River, they come to the western edge of the Wattuppa
Pond, at somewhere about nine hundred rods; there would then
be wanting about sixty rods additional, to complete the length
of the line, which could not be readily measured. Thus situated,
I presume they passed to the east side of the pond, at Ralph’s
Neck, and marked the first substantial tree they met in the
range, for a corner. Then, in running their line from this point
to the Joe Sandford angle, they must have been guided in their
course by the map made under the direction of the royal com-
missioners; and as they started from a point too far east, their
whole line, of course, would be too far east. The same reason-
ing will apply to the remainder of the line, viz. : from the Joe
Sandford angle to the seashore.

Having thus run these lines through what was then nearly
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a valueless tract of country, and the labor and expense neces-
sary to correct said lines would be equal, in amount, to a con-
siderable portion of the value of the country between the line
run and a correct line, their marks were suffered to remain, and
have been considered the boundary between the states ever
since.

Third.—As it respects the change of territory, I would state:—
That, between the north-west corner of Rhode Island and Burnt
Swamp Corner, the original line was very crooked,-—the line
we run crossed it a number of times. There was, however, but
little land taken from Massachusetts to Rhode Island; the area
of land taken from Rhode Island to Massachusetts is much the
greatest. In several places the lines varied from each other
nearly forty rods, and, in every instance, the large variations
were in favor of Massachusetts.

That, between the Burnt Swamp Corner and Blackstone
River, near Central Falls, Rhode Island obtains an advantage
of lands from Massachusetts. This line was also somewhat
crooked; we, however, only crossed it once, and were rarely, if
ever, more than ten or fifteen rods distant from it. From Paw-
tucket Falls to Bullock’s Neck, there has been no change, the
east bank of the river having always been considered the bound-
ary. That, between Bullock’s Neck and Munroe’s Corner, the
change of territory is hardly worth naming. There is, how-
ever, one house, which has been considered in Massachusetts,
that is now, by the new line, set off to Rhode Island. That,
between the angle at Munroe’s and the angle near King’s Rock,
lam not aware of any change of territory; if there has been
any, its importance cannot be great. That, between the angle
near King’s Rock, and the shore, at Toweset Neck, the change
of territory is very small, and of little importance. From the
shore, at Toweset, to Fall River, the boundary remains the
same. That, between the shore at Fall River, and the angle
at Ralph’s Neck, on the east of the Watuppa Ponds, the
change is very small; in fact, I do not think any change has
taken place, with the exception of two dwelling-houses in the
village, (of modern date,) which have been taxed in Massachu-
setts, are, by the present line, set off to Rhode Island. That,
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between the angle at Ralph’s Neck and the Joe Sandford angle,
Massachusetts obtains a strip of land, variable in width, and is
about thirty rods wide in its widest place. That, between the
Joe Sandford angle and the ocean, the monuments have been so
set as to leave the line nearly as formerly considered.

Fourth. —It cannot be expected that I can answer this inter-
rogatory with any nice degree of accuracy, as no field measure-
ments had been taken for that purpose; but I hesitate not to say
that, in my opinion, five acres have been added to Massachu-
setts for one to Rhode Island, by the present agreement of the
commissioners, and that the whole territory changed is of but
small importance to either state.

Fifth. —It is not practicable to run a line due north from
Pawtucket Falls to Burnt Swamp Corner, for the plain reason,
that these two points are situated in different degrees of longi-
tude.

The resolves of the legi lature requiring the survey to begin,
or end, at Burnt Swamp Corner, it was, therefore, deemed ad-
visable to commence our operations by running a due south line
from said corner to the Blackstone River, and this line, as here-
tofore stated, does not vary materially from the ancient line.

With great respect,

Your humble servant

SIMEON BORDEN.
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STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS.

Executive Department, July 5, 1847.

Sir,—I have the honor herewith to enclose to your excel-
lency the ratification, on our part, of the boundary line estab-
lished by the commissioners of the state of Massachusetts and
Rhode Island.

With great respect,
Yi ur excellences obedient servant,

ELISHA HARRIS.
His Excellency,

George N. Briggs, Boston.

STATE OF RHODE ISLAND AND PROVIDENCE PLANTATIONS.

In General Assembly, May Session, A. D., 1847.
Resolved, That the agreement made by Myron Lawrence

and William Bay lies, two of the commissioners on the part of
Massachusetts, and Stephen Branch, Alfred Bosworth, and
Robert B. Cranston, commissioners on the part of this State,
and executed at Boston on the twenty-eighth day of April one
thousand eight hundred and forty-seven, determining the bound-
ary line between said states from Burnt Swamp Corner, in
Wrentham, to the Atlantic Ocean; and also the line defined by
the commissioners of said states, in their report made to this
legislature at the last January session, dated the thirty-first day
of December one thousand eight hundred and forty-six, as the
boundary line between said states from said Burnt Swamp
Corner to the north-west corner of this state at the Connecticut
line; be ratified and established by this general assembly. This
ratification to take effect and become binding, whenever the
aforesaid agreement and boundary line shall be ratified by the
State of Massachusetts.

True copy of record.
Witness, HENRY BOWEN, Secretary.
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MINORITY REPORT
OF

ONE OF THE COMMISSIONERS OF MASSACHUSETTS,

On the Boundary Line between said State and Rhode Island.

CommonlucaUO ot iHassacijusettfiu

To I [is Excellency the Governor, and the honorable Council, of
the Commonwealth of Massachusetts.

The undersigned, having been duly appointed a commissioner,
in connection with Henry Shaw,* of Lanesborongh, and Myron
Lawrence, of Belchertown, under the resolve of the legislature
of Massachusetts, passed Feb. 27, 1844, (See Appendix No. 1,)
“to act in conjunction with commissioners on the part of the
State of Rhode Island, in ascertaining or establishing the true
boundary line between said states, from Pawtucket Falls to
Bullock’s Neck 11 and ascertain, alt the fads they can, necessary
to the establishment of the true line and by an addi-
tional resolve of the legislature, passed January 30, 1845,
“authorized to ascertain and establish the true boundary line
between said States from the Atlantic Ocean, north and north-
erly to Burnt Swamp Corner,” and “ report their doings to the
Governor and Council (See Appendix No. 2,) and by another
resolve passed April 11, IS4G, “authorized, in conjunction with
the commissioners oit the part of Rhode Island, to erect suita-

* The Honorable Mr. Shaw declining, the Honorable J. H. Clifford, of New Bedford,
was subsequentlyappointed, who also declining, the Honorable William Raylies, of West
Bridgewater, was finally appointed, who has been and now is one of the commissioners.
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ble stone monuments,” &c. (See Appendix No. 3,) “from the At-
lantic to the north-west corner of the State of Rhode Island
submits the following minority

11 E P O 11 T :

At all of the meetings of the commissioners, of which notice
has been received, he has been present, has heard the parlies on
the days assigned for that purpose, and has given the whole
subject that serious and deliberate consideration which ils im-
portance demands.

That part of the line between Burnt Swamp Corner, in
Wrentham, and a monument in Thompson, on the east line of
the State of Connecticut, having been settled by the decision of
the supreme court of the United States; it only remained for
the commissioners to mark and establish the same agreeably to
the last-mentioned resolve. This has been done; and I tie unan-
imous report of the joint commissioners of Massachusetts and
Rhode island, relative thereto, has been ratified and confirmed
by the legislatures of the respective States. (See House Uoc.
No. 13, 1847.)*

The minority regrets that he cannot agree with his colleagues
in the establishment of the line proposed by them, “from the
Atlantic Ocean north and northerly to Burnt Swamp Corner.”
With regard to this, he has felt obliged to dissent; and while he has
been willing to accord to them, his seniors, long experience, great
learning, and acknowledged ability ; and has been desirous, if

* When this line was ratified by Massachusetts, the Commissioners only bavin" been
directed to put up monuments on the same, as established by the court, the “ true line
being unquestionablyand originally straight, or intended to be so ”

; and being thus es-
tablished without in reality the transfer of a fool of territory to cither Slate, and being
equally favorable toboth, and perfectly satisfactory to the Rhode Island Commissioners,
it was supposed it would be at once unconditionally ratified by the legislature of that
State. Such, however, is not the fact. After maintaining an action against this Slate
for the acquisition of more territory on the north line for fifteen years, she has made the rat-
ification of the line finally established, subjectto the contingency (See resolve App. No. t,)
of acquiring other territory and jurisdiction, of probably far more value, on her east line
than she ever contended for on her north, before the Supreme Court. After the thou-
sands of dollars she has compelled us to pay, will she thus force Massachusetts to sanc-
tion the transfer of millions of dollars’ worth of property, and thousands of inhabitants
on the east, before she will bow to the decision of the Supreme Court of the United
Stales on the north, approved by the action of her own commissioners?
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possible, to proceed with unanimity, he has found it absolutely
impossible to do so, either in justice to his own views of pro-
priety, and of right, or without compromitting what he has
deemed the obvious and just rights of the Commonwealth.

Concerning a subject of so much magnitude, which has been
in part confided to his care, he deems it proper, therefore, inde-
pendently to make a brief exposition, and to assign, what to
him appear sufficient reasons for not assenting to the adoption
of the agreement of the majority. He thinks he can show, con-
clusively, that the line which they have agreed to establish is
not “ the true line but that it is an erroneous, factitious one,
and ought not to be ratified and confirmed by the legislature of
the Commonwealth. In their agreement of April 28, 1847, (see
Appendix No. 4,) the majority begin at the ocean, “ at a point
on the shore, in a line with a rock on the land of Charles Man-
chester, called the Peaked Rock* and running northerly to a stone
monument on the ground near the house of I. Sanford, opposite
Nanaquackct ; thence northerly to an angle on the easterly side
of Wahtuppa Ponds; thence across said pond to the two rocks
on the westerly side of said pond, and near thereto; thence west-
erly to the buttonwood tree in the village of Fall River; thence
in a straight line to the shore opposite Toweset; thence crossing
the river in a westerly direction, to a rock on the shore at Tow-
eset; thence in a northwesterly direction, to a place called King’s
Rock ; thence continuing in a northwesterly direction, to a place
called Munrols Corner; thence southwesterly to Bullock's Neck,
on the southwest corner thereof; and thence on the easterly side
of the river thatrunneth towards Providence, higher called See-
kotik River, in a line of ordinary high-water mark, to Paw-
tucket Falls.”

Then comes a bargain or proviso, made with the Rhode
Island commissioners, to allow the citizens of Massachusetts
certain riparian and piscatory rights ; which rights they have
always heretofore possessed, and which, although Rhode Island

* Who called it so, and by what authority is it considered a bound ? The minority has
never been able to learn its authenticity ; and it appears, by Mr. Borden’s report, to be

over 206 rods too far east, and that distance upon the soil of Massachusetts, beyond the
true line, according to the award of the royal commissioners, in 1741.
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has recently attempted to control by her legislation, (see Ap-
pendix No. 5,) she had not the power, lawfully, to abridge or
take away. And, finally, they agree that, “ from Pawtucket
Falls, at a point on the easterly side thereof, the said line shall
run northerly along the centre of the river, to the point where a
dde south line* drawn from Burnt Swamp Corner, meets the
river; thence in a due north line to said Burnt Swamp Corner.”
And the agreement closes by saying, that “ the line hereinbefore
described, is the same, or substantially the same, as the line de-
lineated on the map of Massachusetts, made by Simeon Borden,
Esq., and published by order of the legislature of Massachusetts,
in the year 1846.”

The admission that the line, as described by the majority, is
the same, or substantially the same, as that delineated on the
state map, is the very best evidence that it is not the true line,
which the commissioners were authorized to establish. For it
should be remembered, that Mr. Borden, author of the’ map
aforesaid, (published in 1844, instead of 1846; for an account
of which, see acts and resolves of that year, chapter 69,) has
himself made a report wholly against the agreement of the ma-
jority; and in speaking of this same erroneous line, above de-
scribed, (on page 17, House Document No. 11, 1846,) he says—-
“lt thus appears, that every portion of the reputed division line
between the states of Massachusetts and Rhode Island, from the
Atlantic Ocean to the Burnt Swamp Corner, stands upon the soil
properly belonging to Massachusetts, even after adopting the
most liberal construction respecting the flowing of the tides up
the little creeks or inlets

If, then, the whole line to which the majority have been
pleased to agree, “stands upon the soil properly belonging to
Massachusetts,” and if, as the minority believes, Rhode Island
has no just claim to this line, it never having been acknowl-

*When Mr. Borden first made a preliminary survey of this line, under the direction of
one of the commissioners from each state, he staled that the object in running it down
from Burnt Swamp Corner, 31 rods upon Massachusetts, instead of surveying the due
north line from Pawtucket Falls, was merely done for “a feeler” to ascertain the relative
position of such a line with regard to said due north line, which was the true one, and
Without any thought or pretence that such a line would ever he agreed to by the com-
missioners.
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edsed or consented to by Massachusetts; and further, if she
cannot hold to it, either by prescription, occupation, or title,-—as
it is very clear she cannot,—how can it be designated, with the
least propriety, as the true boundary line to be ascertained and
established, agreeably to the resolve of January 30, 18451

In support of this position, it is deemed proper to refer, in
detail, to the following historical facts relative to the whole line.
And by a direct application of such as relate to particular parts
of it, to show that the lino described by the majority, and to
which they have agreed with the Rhode Island commissioners,
is not the '■'true boundary line.'"

Historical Facts,

In 1620, James 1., king of England, granted to the council
established at Plymouth, in the county of Devon, England, the
territories, &c., from “ forty degrees of north latitude to forty-
eight degrees of north latitude,” and extending from the Atlan-
tic to the Western Ocean,

The early adventurers of this country, thus chartered, landed
on Plymouth rock in 1620, after forming themselves into a body
politic; and in January, 1629, the Plymouth colonists obtained a
charter, or patent, from the council at Plymouth, in said county
of Devon, in England ; prior to which they were united only by
voluntary association. It is well known that, in the Plymouth
patent, the council granted to “William Bradford, his heirs,
associatts, and assignes,” “ one half of theriver called Narragan-
setts,” (this being what is now called Providence, Seekonk, and
Pawtucket River) “and all the lands, rivers, waters, havens,
creeks, ports, fishings, &c., &c., situate, lieinge, and beinge
within or between the said limits and bounds, or any of them,”
&c., (see Plymouth Colony Laws, page 23, Story’s Commentaries
on the Constitution, page 40, and Memoir of Plymouth Colony,
by Hon. Francis Baylies, vol. i, p. 191.) Thus Plymouth colony
was recognized and acknowledged as a separate colony, both
by the kings of England and by the neighboring colonies.

In 1641, the general court of Plymouth colony granted liberty
to the inhabitants of Seekonk to take up a tract of land eight
miles square; and, in 1645, Rehobolh, comprehending what is
now Rehoboth, Pawtucket, and Seekonk, was incorporated.
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la 1613, Roger Williams obtained “ from the Earl of \\ ar-
wick,” and “ the other Lords Commissioners,” the first patent
or charter of Rhode Island, “ bounded east and south-east on
Plymouth patent,” or charter. (See Collections of Rhode
Island Historical Society, vol. hi., p. 38 et 300.) It thus ap-
pears that the first patent, or charter of Rhode Island, dated
fourteen years after that of Plymouth, recognizes, as its eastern

limit, the western boundary of Plymouth, known to have been
the middle of the Providence and Seekonk Rivers.

In 1663, twenty years after, the second charter of Charles 11.
was granted to Rhode Island, and is in these words;—“ Ex-
tending towards the east, or eastwardly, three English miles, to
the east and north-cast of the most eastern and north-easternpart
of the aforesaid Narragansetl Buy, * * * * * unto the mouth
of the river which runneth towards the town of Providence, and
from thence along the eastwardly side or hank of the said river,
(higher called by the name of Seekonk River,') up to the falls,
called Pawtucket Falls, being the most westerly line of Plym-

outh Colony; and so from the saidfalls, in a straight line due

north, until it meet with the aforesaid line of the Massachusetts
Colony

In 1664, Plymouth Colony applied to King Charles to send
commissioners to determine the boundary described by this
charter, and Messrs. Robert Carr, George Cartwright, and
Samuel Meverick, were commissioned for that purpose.

Rhode Island construed the least ambiguity of language as
decidedly in her favor, and alleged that her charter encroached
upon the afore-described limits, and extended her jurisdiction
eastward upon Plymouth. But, after a thorough investigation,
the commissioners fixed the bounds, leaving to Plymouth her
claims, of which she continued in quiet possession for more
than eighty years after, as independent, or united with Massa-
chusetts. Concerning this settlement, the venerable Roger
Williams, near the close of his life, wrote as follows to Major
Mason;—“The king’s majesty sending commissioners to recon-
sile the difference, and settle the bounds between the colonies,
yourselves know how the king himself hath given a decision in

C
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this controversy.” and “ settled the bounds between us.” “In
which we rest.”

The original limits of the Plymouth Colony were thus defined
and confirmed by Charles 11, being the same king who gave
Rhode Island her second charier, in 1663, and in this settle-
ment Rhode Island did rest; and this line, thus settled, remained
undisturbed until the Indian title had been extinguished in the
whole territory of Plymouth, and until the whole colony had
been incorporated into towns and counties, and united to Mas-
sachusetts.

New Swansea, including the present towns of Swanzey, Som-
erset, Barrington, and a part of Warren, was incorporated in
1667; Bristol, in 1681; Little Compton, in 1682; and, in 1685,
Plymouth made Bristol, Taunton, Swanzey, Little Compton,
Dartmouth, and several other towns, a county, which was
called Bristol County, Bristol (now Bristol, R. 1.,) being the
county town. (Plymouth Colony Laws, 295.)

For an interesting account of the settlement of 1664, and the
causes which led to the appointment of the royal commissioners
in 1746, (see Appendix No. 6.)

It appears by the charter of the old colony of Plymouth that
the westerly line of that colony is the centre of the river and
waters aforesaid; and it will trot be disputed that, by the pa-
tent, the colonists possessed the undisturbed jurisdiction of one
half the vmters of these rivers. Both by the charter, and by
purchase of the native inhabitants, (see Appendix No. 7, and
Bliss’s History of Rehoboth, pageSS,) the westerly line of Plym-
outh Colony was bounded in the middle of the bay between
the island of Rhode Island and the shores of Tiverton andLi-
ttle Compton ; and thence northerly, through the middle of Bris-
tol Ferry, and the Providence, Seekonk and Pawtucket rivers,
to Pawtucket Falls, as aforesaid ; and thence due north to the
south line of the Colony of Massachusetts Bay.

Not only over half of these bays and rivers, but over all of
the disputed territory, from the Atlantic Ocean to Burnt Swamp
Corner, (and including also the six towns which have been
unjustly taken from Massachusetts and annexed to Rhode Isl-
and,) Plymouth Colony remained in unquestioned possession,
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exercising entire jurisdiction and ownership, to the year 1691,
when the Colony of New Plymouth was united to the Colony
of Massachusetts Bay, by the charter of William and Mary.

The Province of the Massachusetts Bay continued to exer-
cise the same jurisdiction over all this territory, and one half of
the river, to the year 1746, when the report (see Appendix No. 8,
of the royal commissioners appointed by George 11. in 1741
was by an order in council affirmed ; making a period of oc-
cupation and jurisdiction, at that time, of more than a hundred
and sixteen years; and of so much of the territory (not taken
by the decree of 1746, and included in the six towns,) as has
been occupied by Massachusetts to the date of theagreement of
the majority, a period of more than two hundred and sixteen years.

In 1740, (77 years after the grant of her charter,) Rhode Isl-
and, for reasons which were well known and understood, (see
Appendix No. 6,) applied to the king to appoint commissioners
to examineher claim to territory on her eastern borders, pretend-
ed to be covered by her charter of 1663. The king complied
with therequest, and appointed commissioners, fifteen in number,
viz.: Gadwallader Golden, Abraham Vanhorn,Philip Livingston,
Archibald Kennedy, James Delaney, of New York; John Ham-
ilton, John Wells, John Reading, Cornelius Vanhorn, and Wil-
liam Provost, of New Jersey ; William Skene, William Sheriff,
Henry Cope, Erasmus J. Phillips, and Otho Plamilton, of Nova
Scotia, —five of whom constituted a quorum for transacting
business, and their first meeting was at Providence, in April,
1741.

A copy of the award of these commissioners, confirmed by
the king and council in 1746, has been procured, by the authority
of this Commonwealth, from London, by the Hon. Edward
Everett, late minister at the court of Great Britain, accompa-
nied by an accurate map, both beautifully executed, and now
in the office of the secretary of the Commonwealth. (The
same has been referred to in Appendix No. 8.)

Both parties were dissatisfied with the decision of these com-
missioners, and appealed ; but it was confirmed on the 28th of
May, 1746.

Rhode Island immediately appointed commissioners to run the
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line, who proceeded ex-parte, on the 2d of December following,
without waiting till a session of the Massachusetts legislature
could be held, and time allowed, on her part, to appoint com-
missioners. And it appears (see Appendix No. 9,) “ that the
Government of Massachusetts was not informed of the order of
Rhode Island, appointing these ex-parlc commissioners, till the
24th of December,” twenty-two days after they met at Pawtucket
Palls, “in expectation of meeting with commissionersthat might
bo appointed by the Province of the Massachusetts Pay.” It
would have been useless for Massachusetts to appoint commis-
sioners to meet them twenty-two days after they commenced their
labors, at which time it is probable their work was done, for
they appear to have made their report on the Cth of January.
This report of these commissioners is a very unique and curious
document ; and, although, as long ago as 1791, only forty-five
years after it was made, it was considered of so little consequence
as not even to be mentioned, either in the acts of the two states
then passed appointing commissioners to settle the line, or in the
reports of the commissioners themselves, yet inasmuch as it is now
an object of great regard on one section of the line, and so un-
fortunate as to be considered as perfectly null and voidon another,
it is deemed proper to append an entire copy to this report. (See
Appendix No. 10.)

By reference to Appendix Nos. II and 12, it will he seen that
both states, in 1791, recognized the decision of the royal com-
missioners, or commissioners from Great Britain, (not the run-
ning of the ex-parte commissioners,) and authorized the commis-
sioners then appointed by the legislative acts of each State
respectively, “to ascertain, run, and mark the boundary line,
upon the principles that have heretofore been agreed upon by
commissioners from Great Britain and both acts provide, that
“ which line, when so ascertained, shall forever afterwards be
considered and held to be the true and just boundary line of
JURISDICTION BETWEEN THIS COMMONWEALTH AND THE STATE AFORE-
SAID.” It will also appear, that on the 17th of August, 1791,
these same commissioners, (see Appendix No. 13,) met at Wren-
tham, and “ agreed to perambulate the line between the two Slates,
and ascertain the bounds agreeably to the determination ofKing
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and Council, so far as fromi Bullock’s Point eastward; leaving

THE LINE FROM PAWTUCKET FALLS TO BE KUN AND SETTLED WHEN

the North line is settled ; agreeably to the within or foregoing
agreement.” These commissioners were to run the line in
accordance with the principles and determination of the royal
commissioners of 1746; “if those principles can now be ascer-
tained.” On the 29th of February, 1792, the Rhode Island
commissioners made a report to their legislature. (See Appen-
dix No. 14.) There appears some discrepancy between this
report and the one made to our board, by Simeon Borden, Esq.,
in IS 16, (see House Doc. No. 11, p. 13;) nevertheless, it is
proved conclusively, by the report of said Rhode Island com-
missioners themselves, that the line now proposed by the major-
ity is not the true line.

Moreover, in 1792, on the 21st of February, the Massachu-
setts commissioners, in their separate and unanimous report
made to the legislature, also say :

“ after perambulating the
bounds now practised upon, and ascertaining their deviations
from the stations to which they ought to have been fixed;” and
“after fully discussing the several claims, and endeavoring to
conciliate the difference between the two States,” * * * that
they could make no final settlement, without “yielding a valu-
able territory to which Rhode Island has no claim;” and, “so
far from its appearing that encroachments have been made by
this Commonwealth on that Slate, that the contrary is notoriously
the fact:”—and that Rhode Island had “encroached upon this
Commonwealth from one quarter to three quarters of a mile in
width.” This was the language of the Massachusetts commis-
sioners in 1792, (see Appendix No. 15,) and now the majority
not only yield this territory, since become more than ten times
as valuable, but a vast amount of other territory and property
not known to have been then claimed by Rhode Island. The
joint agreement or report of the commissioners of both States,
(see Appendix No. 13,) appears to have been transmitted to
both legislatures, and to have been sanctioned by both , in which,
as before slated, it is agreed “to leave the line from Pawtucket
Falls to be run and stilled when the North line is settled.” It
appears that this was not done till the December term of the
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supreme court of the United States, in 1845; and (hat the line
from Bullock’s Neck to the ocean, to which the majority have
agreed, is the same erroneous, ex-parte line, which the Massa-
chusetts commissioners, in 1792, said “ encroached upon this
Commonwealth from, one quarter to three quarters of a mile."

It is thus demonstrated that Massachusetts has never assent-
ed to the line run ex-parte and erroneously, in 1746 ; that the
States have solemnly agreed to run the line according to the
principles agreed upon by commissioners from Great Britain;
(which has not been done;) that the same “shall forever after-
wards be considered and held to be the true and just boundary
line of jurisdiction between this Commonwealth and the State
aforesaid;” and that the history of the boundary down to the
period of 1844, when the present commissioners were appointed,
shows that the agreement of the majority is inconsistent with
all the charters and reports; with any title by prescription or
occupation; and also that it is inconsistent with itself.

Line from Pawtucket Falls to Bullock's Neck.
Besides the report of the present commissioners, to which

reference has been had, another unanimous report of the Mas-
sachusetts commissioners may be seen by reference to the
proceedings of the legislature of 1846, (House Doc. No. 11.)
By this report it appears that, as to the line from Pawtucket
Falls to Bullock’s Neck, the commissioners of Massachusetts
had “not been able hitherto to fix and establish said line, by
any agreement with the Rhode Island commissioners;” and
after giving a history of the boundary question, they there say,
(page 9th.) that “the question may arise, * * * whether the
river boundary of Rhode Island, on the easterly side of the
Seekonk, is high or low-water mark ; or., in other words, whether
Massachusetts is not, in effect, bounded westerly by the river ,

and, being so bounded, whether she does not hold to low-water
mark, by force of the generally-adopted principle, that a coun-
try bounded by a river holds to low-water mark ” (llaudly’s
Lessee vs. Anthony, 5 Wheaton, 37 I )

On the same page, it is also stated that “if the line is to be
fixed by the Plymouth patent, it would, as the. petitioners cor-
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rectly contend, limit Rhode Island to the middle of the See-
kotik, (and ‘ the river that runneth towards Providence.’)”

There is nothing in this which would seem to favor the idea
of giving the state of Rhode Island jurisdiction of this whole
river, to high-water mark. Nor do any additional reasons for
such a course, in the judgment of the minority, now exist. On
the contrary, since the execution of that report, a large amount
of facts and evidence has been presented to the commissioners,
at their different meetings and hearings, all going to prove that
the lands on the east side of the river have always been held,
and taxed, and occupied, to low-water mark, by the citizens of
Massachusetts, and under the jurisdiction thereof. And if
Rhode Island, in order to usurp the jurisdiction of the territory
and the cast side of Providence Harbor, has assumed to hold
coroners’ inquests on that side of the river, it proves nothing
conclusive in her favor, as they have been repeatedly held by
the authorities of Massachusetts, on different parts of the same,
as appears from the depositions of Benjamin Viall, Nathaniel
Viall, and Henry W, Charlton, duly taken under the direction
of the commissioners, and now in their possession. (See Ap-
pendix, No. 16.)

Were it necessary, testimony to almost any amount, of a
similar and corroborating import, might easily be obtained.
But this is sufficient. It appears that both states have per-
formed certain acts of jurisdiction, east of the channel, which is,
in fact ,

the true boundary line. But while the acts of Massa-
chusetts have been many, and constant, and all that pertain to
complete and entire jurisdiction, those of Rhode Island have
been few, occasional, and intermittent, and, as is believed, for
the purpose aforesaid. The most that can be said then is, that
the jurisdiction has been mixed, and not exclusively in favor of
either state. (See depositions of Robert Sherman, William
Ide, Joseph Smith, John Crain, John Devlin, and Dan Carpen-
ter. Appendix No. 17.)

The royal commissioners say, that the “eastern boundary
of said colony of Rhode Island and Providence Plantations,
towards the Massachusetts Bay, is, shall be, and runs, from a
certain point (where a meridian line, passing through Paw-
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tucket Falls, cuts the south boundary of the colony of Massa-
chusetts Bay,) south to Pawtucket Falls, (not a meridian line
drawn thirty-one rods east of Pawtucket Falls;) then southerly
along the eastward side of Seekonk River, or the river which
runneth towards the town of Providence, to the south-west
corner of Bullock’s Neck,” &c. It appears that, in 1741,
Rhode Island claimed to a line extending from Fox Point, (at
the south end of the city of Providence,) to three miles east
north-cast of Assonet Bridge, in Freetown ; and even attempted
to prove to the royal commissioners that Taunton Great River
was the Narraganselt River !

But the unjust award of these commissioners having been
affirmed, and six towns set off from this Commonwealth, no
time was to be lost by Rhode Island. She could not delay
even till our legislature could meet; and her ex-parte commis-
sioners, like those of the present board, appointed in 1844, and
instructed by a resolve “to take care of the interest of the
state,” did so “take care of the interest of the state,” as to
describe a line which, as nearly as it can be ascertained, en-
croached from half to three quarters of a mile, for nearly the
whole distance from Bullock’s Neck to the Atlantic Ocean, on
the territory which the decision of the royal commissioners left
to Massachusetts.

The ex-parte commissioners pretended to mark out the line
from Pawtucket Falls “ to the south boundary of Massachu-
setts,” and from “Bullock’s Neck to the sea;” but they make
no allusion to the river line from Pawtucket Falls to Bullock’s
Neck, from which it is fair to infer that they considered the
river, or the channel of the river, the boundary line. Had
they (even the Rhode Island commissioners,) supposed the
royal commissioners intended to establish the line at high-water
mark, is it not perfectly clear they would have said so? and
would not they, and the royal commissioners, have mentioned
high-water mark, on this river, as they did in other places, if
“ ordinary high-water mark” could, by any possible construc-
tion of language and of facts, be made to represent the true
boundary line? Most certainly they would. But that state
has not now, and never did have, in truth and justice, any
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more equitable right east of the channel of this river, than any
other state in the Union.

The Rhode Island charter of 1663, by bounding that state by
“the most westerly line of Plymouth colony,” bounds Massachu-
setts, to the channel of the river; and, being governed by that
charter, irrespective of the award or report of the royal commis-
sioners, it would be an imperative duty to establish the channel,
as the true boundary line. The words of the royal commis-
sioners’ report, which describe the line, are, “ then southerly
along the easterly side of Seekonk River, tf’c., to the south-west
corner of Bullock's Neck." This, it is universally conceded,
bounds by the water, and gives the line at least to low-water
mark. In the charter, the words, “ side lank," were men-
tioned; but, in the award of the royal commissioners, the word
“ bank" was omitted, and the words, “ along the easterly side,"
&c., were used. How, then, can the majority give Rhode
Island to high-water mark? Up to the time when the royal
commissioners’ award was confirmed, in 1746, nothing had
been discovered in the Rhode Island charter, neither the words
“side or hank," or “ being the most westerly line of Plymouth
colony," which was the channel, calculated, in the least degree,
to bound that state to high-water mark. Nor did the award
itself contain the semblance of such an import. Its language,
“along the easterly side," though less favorable to Massachu-
setts than the charier, on the river line, is nevertheless potent,
full, and conclusive, against the agreement of the majority of
the present commissioners. If, then, as is now contended, the
commission had no authority to go behind this award or report,
the agreement cannot be sustained. If they could go behind it,
the position of the majority is still less justifiable. Besides, the
commissioners of 1791 agreed to run the line “upon the princi-
ples agreed uponby commissioners from Great Britain;” “which
line, when so ascertained, shallforever afterwards be considered,
and held to be, the true and just boundary line of jurisdiction
between this Commonwealth and the state of Rhode Island -.”

(See Appendix No. 11.) “ Ordinary high-water mark'' then,
is not the line the commissioners were authorized to establish.
It is not the line of which they say, in their unanimous report to

7
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the legislature of 1846, (House Doc. No. 11, page 8,) “If, then,
after this long acquiescence, the determination of the court of
commissioners be binding, nothing now remains to he done, hut
to ascertain and locate the line, as they have described and estab-

lished it.”
Within the last four or five years, Rhode Island seriously

began to assert a claim to high-water mark, on the east side of
this river. But her pretensions were new and extraordinary;
and whatever may have been the object and design of that
state, of these it was that the petitioners, Church Grey and
others, complained. Commissioners were accordingly appoint-
ed, “to ascertain and establish the true boundary line from
Pawtucket Falls to Bullock’s Neck.” Subsequently, in 1845,
the powers of the commission were enlarged; and it may not
he improper, in this connection, to state that, as soon as the
course of the majority had been indicated to the people, in
1846, the citizens, of all parties, being equally surprised and
disappointed, earnestly remonstrated with the commission, and
petitioned the legislature for protection and redress. But, not-
withstanding the continued petitions and remonstrances of all
the principal towns of the Massachusetts side of the line, so
earnestly and repeatedly set forth, an agreement has been made
and entered into, to sanction these very aspiring territorial
pretensions and continued usurpations of the state of Rhode
Island.

The royal commissioners knew that Massachusetts always
held jurisdiction, after the Rhode Island charter was granted,
of half of the river aforesaid. And when they said, “along
the easterly side of the river which runneth towards the town
ofProvidence,” &c., they had no allusion, and could have had no
allusion, to the line to which the majority have agreed. Such
is not the meaning of their language. It cannot be forced to
such a construction. And sure it is they could have had no
intention to give Rhode Island to high-water mark; because, if
they had, they would have said so, as aforesaid. Yet, in the
presence ofall these facts, the agreement of the majority of the
commissioners, made on said 28th day of April, 1847, gives that
state to high-water mark; and when the petitioners have asked
for their own fish, it does not even give them a stone !
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It is believed there is no paper title which will warrant the
terms of thisagreement; and no other has been shown to exist.
Should it be adopted, the following property on this section of
the line, situated between high and low-water mark, and al-
ways owned and taxed in Massachusetts as much as any other
property of the State, will be surrendered to Rhode Island.
Commencing at the southerly side of Pawtucket Falls, will be
included, first, a part of two or three of the most extensive man-
ufacturing establishments* in the town, with their valuable
machinery and apparatus. Farther south, on the river, several
other buildings, a large amount of coal, lumber, and other mer-
chandise, situated on the various wharves in the same town.
(See depositions of Joseph Smith, John Crain, and John Dev-
lin, Appendix No. 17.) All the salt-marsh, and fiats, between
high and low-water mark, down to the Washington or India
Point Bridge; Bucklin’s and other Islands; the toll-house at that
bridge, where Rhode Island collects the toll of our citizens,
manifestly on soil rightfully belonging to Massachusetts; (see
deposition of William Ide, Appendix No. 17, and statement of
Russell Sutton, Appendix No. !S ;) the property of the Boston
and Providence Railroad Company, in that vicinity ; and prob-
ably some hundreds of acres of land, salt-marsh, &c., situated
in the town of Seekonk, on the Massachusetts side of the river,
between high and low-water mark, from the Washington
Bridge to Bullock’s Neck. Nor has Rhode Island ever exer-
cised exclusive jurisdiction over any of this property; but the
authorities of Massachusetts have continued to exercise juris-
diction over it, and have taxed and occupied it, as aforesaid.
Moreover, the deeds of the landowners, bounding the present
and previous proprietors, to, and into, the river, are recorded
in Bristol County, in this Commonwealth. By what author-
ity then do the majority surrender this to Rhode Island I
Does the charter warrant it 7 Not at all. Besides, it is in direct

* Here, if the minority correctly recollects, hy hearing the report hastily read, the line
described in the agreement of April 231 h has been altered, and such a description given
as to leave one or two of the factories south of the Palls to remain in Massachusetts,
without any such exception, or alteration, witn regard to any of the other properly from
thence to Bullock’s Neck.
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contravention of the award of the royal commissioners. This
gives the river line, and at least to low-water mark. Do the
Rhode Island ex-parte commissioners sanction it 7 No, it has
already been shown that they say nothing of this section of the
line, and leave it where it always had been, at the channel.
“Ordinary high-water mark,” then, it is submitted, is not the

true line. It must be either low-water mark, or the channel of
the river : and for this, the minority has the authority of all the
legal gentlemen who have at various times addressed the com-
missioners, among whom are some of the most distinguished
individuals belonging to that profession, in New England.

The town of Cranston, situated on said river, south of the
city of Providence, and the town of North Providence, situated
on said river, north of said city, were each respectively incor-
porated, by the legislature of Rhode Island, in the years 1754
and 1767. (See ancient laws of Rhode Island, pages 101 and
105.) It will be perceived that both acts were passed subse-
quent to the year 1746 ; the one eight, the other twenty-one
years, after the report of the royal commissioners was con-
firmed. Yet both of these acts bound these towns to the westerly
instead of the easterly side of said river. Cranston is bounded
from a certain point on her north line “ until it meets the salt-
water or river that leads towards Providence town; thence
bounding on the salt-water or river, as the same extends itself
up-stream towards Providence town,” &c.

North Providence is bounded from her west line “to Secknnk
river;''' “thence northerly and bounding on said Scekonk
river,” &c. Rhode Island thus withholds jurisdiction from all
the towns, except the city of Providence, on the west side of the
river, from Pawtucket Falls to Bullock’s Netk; and should the
agreement of the majority be confirmed, she would take juris-
diction from all the towns on the east side thereof, to the chan-
nel;-—and thus would be presented the singular phenomenon of a
state holding jurisdiction of a whole river, ten or twelve miles
in length, with one of the best harbors in New England, and
depriving the towns on both sides, and belonging to two states,
of the customary rights appertaining to the same.

If either the report of the royal commissioners of 1741, or the
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charter o Rhode Island, or the fact that the Rhode Island ex-

parle commissioners omitted to allude to this line at all, (because
they knew the channel must remain the boundary.) could in any
possible manner have been so distorted as to give to that state
to high-water mark, on the east side of the river, would she
not have bounded these towns accordingly, instead of confining
their limits to the west side? Most certainly she would; and
these legislative acts might also be quoted in support of this
assumption with quite as much propriety as that of the major-
ity, in confirmation of an erroneous line, because some parts of
it, by mistake, or in the absence of the proper maps and docu-
ments, ma have been delineated on the beautiful map recently
published by this Commonwealth.

The position, that the agreement of the majority of the com-
missioners does not define “ the true boundary line,” is also
strongly corroborated by the history of the four bridges * cross-
ing the Seckonk and Pawtucket River, including that over the
Blackstone, at Central Falls. (For a particular and detailed
account of these bridges, see Appendix No. 19.)

Of the Line from Bullock's Neck to the Ocean.

Should it be assumed, that the commissioners could not go
behind the award or report of the royal commissioners, con-
firmed in 1746, it will clearly appear, by comparing the agree-
ment of the majority with the report of Simeon Borden, Esq.,
made in 1846, (House Document No. 11,) that the line defined
by that agreement is not only not the true line, but that it is
scarcely an approximation to the line described in said royal
commissioners’ report.

By their decision, these commissioners took from Massachu-
setts six towns \ on the shores of Narraganselt Bay, including
Warren, Bristol, Barrington, Tiverton, and Little Compton;

*Instead nf Massachusetts not maintaining half of these bridges, as has been alleged,
her citizens probably now pay, and have paid, in the shape of 1011, or otherwise, from
three fourths to seven eighths of their whole expense.

The Massachusetts commissioners, in 1525, say of this, in their report to the legisla-
ture-" hy their decision, Massachusetts lost the most valuable part of thecounty ofBris-
tol,cut oil from the shores o! IS'arragansell Hav.”
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and they directed that six lines, each three miles long, should
be run from certain points on the shores of this bay.

First.—“A line running from the south-west corner of Bul-
lock’s Neck, north-east three miles." Here the majority have
agreed to a line three miles and sixteen rods in length, accord-
ing to Mr. Borden’s report, besides several rods which the sea
must have encroached upon it since the commissioners made
their report. They are, then, over upon this state, at this point,
at least sixteen rods.

Second.—“A line three miles north-east from the north-eastern-
most part of the bay, on the west side of Rumstick Neck," in
Barrington. Here, too, the majority have agreed to a line three
miles and thirty-eight and seventy-five hundredths rods in length,
and, of course, thirty-eight , seventy-jive hundredths rods upon
the soil of Massachusetts, in the town of Swanzey, according to
the same report.

Third.—-“A line running three miles north-east from the north-
east corner of Bristol Harbor.” Here, again, the majority have
agreed to a line three m ies, seventy-eight, eighty-eight hun-
dredths rods in length; and seventy-eight, eighty-eight hun-
dredths rods , in the town of Svvanzey, upon this Commonwealth.
With regard to this, Mr. Borden says;—“Bristol Harbor ap-
pears to have been represented from actual survey, and no
notice was taken in representing the line to be measured from
the north-easternmost part of the harbor, at the little inlet from
which we commenced our measurement. Is it not, therefore,
doubtful whether they did not intend the measurement should
be commenced from the margin or high-water mark of the har-
bor proper 7 If that be a fair construction, the three-mile line
would be materially elongated.”*

Fourth. —“ A line running due east three miles from a certain
point, four hundred and forty rods to the southward of the
month of Fall River.” And here again, strange as it may
appear, the majority have agreed to a line more than half a

* It would thou appear that the line now agreed to, at this point, opposite Bristol
Harbor, is al least 100 rods upon Massachusetts, instead of 78 rods.

The Rhode Island commissioners, in 1791, (see AppendixNo. 14,) say they then “run
from the north-easterly part of Bristol Harbor, os far as salt grass grew, three miles
north cast, which fell short o( the former monument about thirty-seven rods !
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mile over upon the soil “ rightfully belonging to Massac/m-
-setls." (See Mr. Borden’s report, House Doc. No. 11, 1840,
pages 14 and 15; also, petition of the inhabitants of the (own

of Fall River, by their committee, to the general court, in 1846,
page 6to 23; and the map which accompanied the commis-
sioners’ report I om England, to which reference should also
be had.)

Fifth.—“A line three miles due east from the easternmost
part of a cove, in the bay, which is to the southward of Nan-
equacket.” Here, too, the majority surrender to Rhode Island
to the extremity of a line three miles and one hundred and
sixty-one rods in length, being of course one hundred and sixty-
one rods upon the town of Westport, according to the royal
commissioners’ report.

Sixth.—“ A line three miles due east, from the easternmost
part of the bay adjoining ! Setahawset.’ ” Instead of which, at
this point, near the ocean, the extremity of the line to which
the majority have agreed, is three miles two hundred and six
and sixty-eight hundredths rods in length, being two hundred
and six sixty-eight hundredths rods longer than slated in the
commissioners' report.

According to the royal commissioners’ report, the true line
would touch the extremity of each of these three-mile lines;
but some of them, it appears, are more than half a mile too
long. If, therefore, they were ever so run by the Rhode Island
ex-parte commissioners, they were erroneously if not fraudu-
lently run.* For proof of this, see the report of the Rhode
Island commissioners of 1792. (Appendix No. 14.) Also,
report of the Massachusetts commissioners, made to the legisla-
ture, in February, 1792, (Appendix No. 15,) wherein they state,
“We perambulated these lines, in ompany with commissioners

* Neither the royal commissioners, nor the king, nor this Commonwealth, ever took
cognisance of the ex parte act of Rhode Island in running this line; and the line of the
majority, from liullock’s Neck to the ocean, it is contended, is the line of these ex-parte
commissioners, which is not in accordance with the design of the royal commissioners,
m 1741, hut it is an erroneous line, as far as can he ascertained, wholly upon the soil of
Massachusetts, entirely different and distinct from the true line, and never having keen
confirmed hy any report, agreement, or judicial decision in existence, saving and except-
ing the agreement of the majority of the present commissioners.
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of the state of Rhode Tslrnd, and found they had encroached
upon this Commonwealth fro 'lie quarter to three quarters
of a mile in width.” At Fall River, as stated, the royal com-
missioners of 174 G established the line on the easterly side of
the bay, commencing at the point 440 rods to the southward of
the mouth of Fall River, and running due east three English
miles; thence southerly to a point three English ilcs due cast
from a cove south of Nanequacket; and thence in a line run-
ning three English miles from the easternmost part of the bay
adjoining Setahawset, southward to the sea.

This line was also described with great accuracy on the map
which accompanied their report, and to which reference has
been had. But no bounds were erected by the commissioners;
and if the ex-parte commissioners of Rhode Island ever run
these lines, they run them upon Massachusetts, as already
shown, from half to three quarters of a mile, and in no place
less than half a mile. Nor was the line indicated by any natu-
ral or artificial boundary. Not a vestige can now be found by
which to trace the course of the ex-parte commissioners, in the
whole line, from the Atlantic to the south boundary of Massa-
chusetts, (with perhaps the exception of Bullock’s Point, and
the point at Pawtucket Falls;) whence, there can be no doubt
they run, or endeavored to run, a due north line, as they speak
of running a meridian line, (“ through the falls to a walnut tree
on the northerly side of sa'dfalls, &c.”) But all beside, concern-
ing their proceedings, is involved in vague traditionary uncer-
tainty. No monuments were erected by them sufficiently en-
during to indicate, in the slightest degree, the course of their
perambulations; and by reference to their report, (Appendix
No. 10,) it will be seen that none of the points to which the
majority refer, with the exception of the two above named,
not even the u heap of rubble stones,” *at Burnt Swamp Cor-
ner, correspond with the description they themselves have
given.|

* Of which Mr. Borden, in his report, says “ there are probably some six or eight to
be seen.”

+ Although the heap of stones may be on the line of Nathaniel Woodward and Solo-
mon Saffrey, “ three Inglish miles distant southward from the southernmost part of the
river called Charles River;” and in the true line or latitude westward, from “ the slake
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They reported that they rim the lines from the easterly ends
of the six lines above described, viz. ; —From Bullock’s Neck
line to Rumstick line, 955 rods; from that to Bristol Harbor
line, 027 rods; from Fall River line io Nanequacket line, 2,123
rods ; and from that to the Ocean line, at Churche’s Cove, 1,941
rods; —-total, 5,946 rods.

At the six stations, the average length of the lines, over and
above the three miles, is about 125 rods, or half a mile,—some
more, some less. The agreement, therefore, if ratified, will
transfer to Rhode Island a belt of land 5,946 rods in length by
125 rods in width, without including the strip of land at Fall
River, containing a thousand or more inhabitants. Not content
with defining the line, according to the royal commissioners’ re-
port, it stipulates to give to that state five or six thousand acres
of land between Bullock’s Neck and the ocean; and from Bid-
lock’s Neck, aforesaid, to Pawtucket Falls, and thence to the
south boundary of Massachusetts, or Burnt Swamp Corner,
from ten to fifteen hundred acres more ! All of which territory
rightfully belongs to Massachusetts, according to the award of
the royal commissioners ; according to the description given of
the line by the Rhode island ex-parte commissioners; and ac-
cording to all the charters and decisions in existence, from 1629
until the agreement of the majority of the present commission-
ers. It contains some two or three thousand inabitants, and is
worth, with all its appurtenances, several millions of dollars!
Shall it be alienated to Rhode Island! While the minority
contends only for the rights of Massachusetts, he wishes also
to be just and liberal to Rhode Island. But is it right, is it
just, that this agreement should be ratified?

Line from Pawtucket Palls to Burnt Swamp Corner , or the
South Boundary of Massachusetts.

Here, as if to gladden the heart and cheer the eye, the
Almighty hand has fixed a bound, which has been recognized
set up by said Woodward and Saffrey, on Wrenlham Plain, and doubtless correct with
regard to the line settled by the coun, they appear to be 31 rods east of the true corner
with regard to this line, that being at a point due north from Pawtucket Falls.”

8
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by all commissioners, and every shade of authority, from the
crown of Great Britain to the state of Rhode Island. From
this beautiful cascade, and on the southern side thereof, the
point whence to bound being a projecting rock under the bridge,
(as designated to the commissioners by Mr. Borden, the sur-
veyor,) the language of the Rhode Island charter is, “and so
from said falls, in a straight line, due north,” &c.

The royal commissioners, in their report, say, (see Appendix
No. 8,) “ the line is, shall be, and runs, from a certain point,*
where a meridian line, passing through Pawtucket Falls, cuts
the south boundary of the colony of Massachusetts Bay,” &c.
The Rhode Island ex-parte commissioners say, (see Appendix
No. 10,) “We proceeded to run a doe north line from Paw-
tucket Falls,” <fec. (See also Appendix No. 24.)

When both states presented their claims to the royal commis-
sioners, in 1741, Rhode Island claimed a due north line from
said falls. (See Map and Documents which accompanied the
report of these commissioners from England.)!

The reputed line, or line by reputation , is a due north line
from said falls. (See depositions of John Crain, Robert Sher-
man, D. Carpenter, and J. Smith, Appendix No. 17.) For an
account of this part of the line, see, also, the report of Simeon
Borden, Esq., in 1846. (House Doc. No, 11, page 17.) Thus
all the documentary evidence, —including the Rhode Island
charter, the award of the royal commissioners, and of the
Rhode Island ex-parte commissioners in 1746,—goes irresistibly
to show, that a due north line is the true boundary; and that
the line described in the agreement of the majority, giving, as it

* “ The point established by the commissioners (the royal commissioners) at Paw-
tucket Falls, will be readily agreed to by all who have read the commissioners’ report.”
Borden's Report.
t u The river above Pawtucket Falls is made, for a considerable distance, to correspond

with the meridian line drawn from said falls to Burnt Swamp Corner. Of course, this
ponion of the map does not represent the river as it then was, or now is.” “ From an
examination of the map,” says Mr. Borden, “ I find the survey was not continued up the
Seekonk River farther than what is now called India Point, in Providence, that pari of
the map which repre;>ents the country north of India Point having been copied from such
maps as they could then obtain.” The line claimed and described was, however, a due
north, line , and the error in locating the river on the map, is not of the least consequence,
as proved both by this explanation and the map itself.
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does, without any equivalent whatever, to a due south line

from Burnt Swamp Corner, which is 31 ro(^s east sa
due north line, and that distance upon the soil of Massachu-
setts; and being inconsistent with all the facts relative to the
whole line, as well as to this section of it, cannot, with the
least propriety, be so designated.
If the commissioners had the power to establish some other

than the true line, what pretence of right or excuse can there
be, for giving up territory worth millions of dollars, above Paw-
tucket Falls, merely because Rhode Island, without the least
title or ownership, on account of a curve in the river, has taxed
and occupied a part of it, in defiance of all right, and in
violation of her own acts; and, when Massachusetts has a good
title, has always taxed and occupied below the falls, surrender
that also 1? It cannot be done on the ground of possession or
prescription, because this gives most ofit to Massachusetts, and
to the middle of the Providence and Seekonk River, up to the
falls,—if not, certainly to low-water mark, as aforesaid. And
can it, for any other reason, be pretended that Rhode Island
has a better claim to property and territory above Pawtucket
Falls, a part of which she merely taxes and occupies, and
which, according to her own charter, and the report of her own
commissioners, in 1746, as well as the royal commissioners,
belong to Massachusetts, than the latter state has below the
falls, to that which she taxes, owns, and occupies, and holds,
according to the decision of the same commissioners'? Again;
can the majority defend their agreement, which describes a
vague reputed line at Fall River, and from Bullock’s Neck to
the ocean, which is adverse to the just rights of Massachusetts,
and yet deny and repudiate the reputed line both north and
south of Pawtucket Falls 7 But the present Rhode Island
commissioners, in their report to the legislature of that state,
(see Appendix No. 4,) in May last, have rendered the in-
consistency of the agreement still more apparent; and, forget-
ting tire adage,—lncidet in Scyllam, qui vult vitare Charyb-
dirn.—so peculiarly applicable to the agreement of the majority
they were attempting to sustain, say, in so many words, “the
states respectively have exercised jurisdiction according to the



60 [Jan.BOUNDARY LINE

line then established (in 1746) up to this lime." The line “ then
established,” was a due north line. It follows, then, conclu-
sively, either that ihe statement of the Rhode Island commis-
sioners, to their own legislature, is absolutely incorrect, or that
the line to which the. majority have agreed, from Pawtucket
Falls to Burnt Swamp Corner, is not the true line. It has been
demonstrated, that it is not the line by title, and, by the depo-
sitions in Appendix No. 17, as well as the report of the present
Rhode Island commissioners themselves, it is now shown that
it is not the reputed jurisdictional line ! Neither is it the line
de facto nor dejure.

And how do the majority agree to settle this section of the
line 1? They neither take the due north line, which is the true
one, nor, as they might have done, (had the commissioners been
authorized to compromise , and make a conventional line, instead
of the true one, provided they could obtain a quid pro quo, in
another place,) do they follow the bend of the Blackstone
River into Massachusetts, till it come round to the point where
it would be intersected by said due north lino, and thence pro-
ceed dne north to the true corner; nor do they follow said bend,
in said river, to said point, where it would be intersected by
said due north line, and then run a line to the reputed monu-
ment at said Burnt Swamp Corner, established on the north
line; nor, as was the case in the mode of establishment of the
line from said Burnt Swamp Corner to the Connecticut line,
settled by the Supreme Court, at Washington, (see House Doc.
No. 13, 1546,) do they agree to a straight line from the monu-
ment or point at Pawtucket Falls, to said bound, thirty-one
rods east of the due north line at Burnt Swamp Corner, there
being no intermediate bounds known to exist; nor do they fol-
low the river round into Massachusetts, to the point where it
would be intersected by a line drawn from the monument at
Pawtucket Falls to the monument at Burnt Swamp Corner,
thirty-one rods east of the due north line, and then make a
straight line from said point on the river, to said monument
at Burnt Swamp Corner; but when Mr. Borden, in his report,
has authentically stated, that the monument at Burnt Swamp
Corner stands thirty-one rods too far east, upon the soil of
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Massachusetts, and that distance too far cast for the com-
mencement or termination of this line, (although it is, in
latitude, undoubtedly correct, with regard to the north line,
from said corner to Connecticut.) the majority have agreed
with the Rhode Island commissioners to establish the line by
saying that, “from Pawtucket Falls, at a point on the easterly
side thereof, the said line shall run northerly along the centre of
the river, to thepoint where a due south line, drawn from Burnt
Swamp Corner, meets the river, then in a due north line to said
Burnt Swamp Corner,” thereby giving to Rhode Island a belt of
territory north of these falls, a part of which she never claimed,
and to which she has not the least title, (in the opinion of the
minority,) twenty to thirty-one rods in width, and ten or
twelve miles long; and for the amount and value of a part of
which, see Appendix No. 17. All of which is in direct viola-
tion of the determinationand award of the royal commissioners
of 1746; and this, too, when it is stated, in our unanimous re-
port to the legislature of 1846, (House Doc. No. 11, p. 8,) that
“ the judgment of the court of commissioners having been af-
firmed, both parties submitted to it, and the validity of the deter-
mination has been unquestioned during a period of nearly a
century. If, then, after this long acquiescence, the determination
of the court of commissioners be binding, nothing now remains
to be done but to ascertain and locate the line as they have
DESCRIBED and ESTABLISHED it.”

The minority then believed, (and subsequent events and de-
velopments have only served to corroborate this opinion,) that
the towns it severed from this State were unquestionably ours,
and rightfully belong to this Commonwealth at the present hour;
but if the award be binding, which seems to be the prevailing
opinion, he believed then, as now, that nothing remained to
be done, but “to ascertain and locate the line, as they , (the
royal commissioners,) had described and established it.” And
to the minority, the duty of the commissioners was perfectly
plain, because nothing can possibly have been gained on any
part of the line by prescription or occupation, {indium ternpus
occurret regi,) and it having been agreed by the two states,(see
Appendix No, 13, to which reference has before been had,) that
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this line “ should be run and settled when the north line is set-
tled,'’ which was never done till December, 1845.

By reference to Appendix No. 22, it appears that the Rhode
Island legislature “were informed,” in January, 1845, that there
was a resolve pending before the legislature of Massachusetts,
“ enlarging the powers of the present commissioners, and ex-
tending the same to embrace the whole dividing line between
said states !” That state accordingly gave her commissioners
full power “ to ascertain and settle the. whole dividing line be-
tween said states, from the north-west corner of Rhode Island,
to the ocean (her case against Massachusetts was then pending
before the supreme court of the United States,) and “ in case of
a difference of opinion to adjust and agree upon such dividing
line as they shall deem proper, cither by compromise, or otherwise :

which said dividing line, so ascertained or agreed upon, when
ratified by the legislatures of both said states, shall forever
thereafter be and remain the dividing line between said states :

any charter, agreement, or reported line, to the contrary not-
withstanding.”

Such were the instructions of the Rhode Island commis-
sioners ; besides being directed, by a resolve of 1844, “to confer”
with the Massachusetts commissioners, and “ to take cure of the
interest of the slate until the proper documents can be procured
from abroad and they, in making the agreement, have acted
accordingly.

They had power to “ adjust and agree upon such a dividing
line as they deemed proper, either by compromise or otherwise,”
“ any charter, agreement, or reported line, to the contrary not-
withstanding.” But the minority is not aware that any such
resolve was pending before the Massachusetts legislature, in
January, 1845, or at any other time ; or that any such authority
was ever given to the Massachusetts commissioners. They
were to ascertain and establish the “ true boundary line.” Will
it be seriously contended that the Massachusetts commissioners
have a right to act contrary to their own instructions of their
own state, and agreeably to those of another ? True, the Rhode
Island commissioners had power to compromise, irrespective of
charters, agreements, or reports j but had the Massachusetts
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commissioners any such authority I Docs it follow that because
Rhode Island, in IS 15, passed a resolve giving her commissioners
power to cast all her former reports, her charters, her solemn
agreements—the doings of the royal commissioners, and of her
ex-parte commissioners, —into oblivion, that the Massachusetts
commissioners can, without the least shade of authority from
the government, perform the same act of repudiation ? And is
it a sufficient reason that (he line has been long in controversy,
and ought to be properly adjusted and settled, that the majority
should agree to a line entirely adverse to the interest and dig-
nity of this State ;

“ wholly upon the soil of Massachusetts
and in every respect differentand distinct from the true boundary
line 7

Slate Map.

To the reference made in the agreement of the majority to
this map, the minority has before adverted ; and it is only
necessary here to add, that, although it may be true that a part
of the line agreed to is substantially the same as described by
Mr. Borden on the state map, it is equally true that Mr. Borden
himself declares, in his report, as before stated, that every part
of this line, (the line to which the majority have agreed is still
more unfavorable to Massachusetts than the one here alluded
to,) “ stands vpoti the soilproperly belonging to Massachusetts.”
If Mr. Borden’s map does not represent a due north line from
Pawtucket Falls, it does not represent the true line, and certainly
it does not represent, a line, such as described by the majority,
transferring, as it does, part of the towns of Pawtucket and At-
tleborough, to Rhode Island. It certainly does not represent a
due north line from a point in the basement wall of the congre-
gational meeting-house, in the centre of Pawtucket, Massachu-
setts ; rollick point corresponds with the due south line agreed
to from Burnt Swamp Corner to the Blackslone River ! ! So
that, instead of the line proposed being “precisely” the same, or
“ substantially” the same, it appears to be “ precisely” and
“substantially” a different line from any one to which any pre-
tensions have ever before been made. Besides, the state map
represents these lines very different from the map of the royal
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commissioners, and on most of the line as much more unfavor-
able to Massachusetts as the true line differs from the erroneous
one. The map from England proves conclusively, that the
whole line from India Point to the ocean, to which the majority
have agreed, is incorrect. It proves that the lines to which they
have agreed, should be three-mile lines, instead of three and a
half miles; and that the true line is 440 rods south of the
month of Fall River, instead of half that number. And this
map, duly authenticated, and signed by the commissioners who
had transferred six of the towns of Massachusetts to Rhode
Island, ought rather to be regarded as satisfactory to Massachu-
setts men, than another map erroneously describing a line,
and giving to Rhode Island still another belt of territory! The
State of Massachusetts has provided for the correction of lines
found to beerroneous on said state map, but has taken no action
confirming the surveys, or the map constructed therefrom.
Proving these errors, therefore, on the state map, should be
rather a reason for its correction than its confirmation. (See
Appendix No. 24.)

Decision of the Supreme Court.

Neither can the claim of Massachusetts be invalidated by
lapse of time, as has been previously shown, nor by the late de-
cision of the supreme court. Both of these are in her favor. It ap-
pears that the decision of the court given by Judge McLean was
based upon two agreements or treaties, (one of 1711, the other of
1718,) entered into by commissioners of the two slates, mutually
appointed, which agreements had been ratified by the legislature
of each state.* 'These two agreements, as of right they ought,
gave this case to Massachusetts. The time that had elapsed
since they were made, rendered them still more obligatory. In
that case, there was “ long possession under a claim of title,”
which was protected, and rendered sacred and binding by two

� The resolve of the legislature of Rhode Island, in January, 1845, repudiating “agree-
ment,” “ charters,” and “reported lines,” was prior to the decision of the supreme court
of the United Stales, in December of the same year, confirming the validity of these
agreements.
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solemn agreements; here (if the report of the royal commis-
sioners be binding,) there is also a settlement, or agreement,
on the part of both states, confirmed in 1746, as well as the
agreement of 1791; and this line thus agreed to, under a
“ claim of title” is the true line. “More than two hundred
years have now elapsed” since the Plymouth Colony charter
was granted; and more than one hundred years since the
award of the royal commissioners, defining the R. I. charter of
1663; and, “in looking at transactions so remote, (say the
court,) we must, as far as practicable, view things as they were
seen and understood at the time they transpired.” “ There is
no other test of truth and justice which applies to the variable
conditions ofall human concerns.” Now, how have the trans-
actions relative to these lines, been “ seen and understood as
they have “ transpired ?” Or did anything ever “ transpire” to
show that Massachusetts had ever “ seen or understood,” or ac-
knowledged, such lines as are now proposed? And can the
majority show that Rhode Island has any legitimate “ claim of
tide,” either to the line they described in their agreement, from
Pawtucket Falls to Bullock’s Neck; from Bullock’s Neck to the
ocean; or from Pawtucket Falls to Burnt Swamp Corner?
Has anything “ transpired” in 1620, 1629, 1643, 1663, 1664,
1691, 1746, 1791, 1801, 1810, 1818, 1825, 1845, or 1846, (not
mentioning 1847,) in justification of their position? (See Ap-
pendix No. 13.) And where is the charter, report, or agree-
ment, that is not clear and unequivocal against it ? Or what
construction can be put upon the decision of the court, either
in relation to the opinion of Lord Mansfield, in the case of
Connecticut, commented upon by the judge, in support of his
arguments, with regard to the two agreements, or in any other
part of said decision, calculated to favor, in the slightest degree,
the adoption of the line proposed by the majority ? It cannot
be pretended that the line, as proposed to be established by the
majority, in their agreement with the Rhode Island commis-
sioners, conforms to any prescriptive right by occupancy, inas-
much as territory never in the possession of Rhode Island, is by
said agreement transferred to her. It appears, therefore, to be
in contravention of the decision of the supreme court of the
United States.
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Conclusion.

Petitions and remonstrances from the citizens of the towns of
Fall River, Westport, Pawtucket. Seekonk, and all the princi-
pal towns bordering on this line, (see House Documents, 1847,
Nos. 93, 13, 80, and 57,) together with other papers and mat-
ters relative to the boundary, were referred to the committee
on the judiciary, in 1847, who reported a reference of the whole
matter to this general court. The majority, after the adjourn-
ment of the legislature, on the 28th day of April, 1847, disre-
garding the objections of the minority, made and executed their
agreement with the Rhode Island commissioners. The follow-
ingprotest (see Appendix No. 23,) was then made, and read to
the commissioners of both states, with the request that it might
be appended to, and make a part of, said agreement. But a
compliance with this request was refused. Since which, on the
21st of June last, on learning that the majority were about to
proceed to erect monuments on the line they had agreed to es-
tablish, without waiting for the action of the General Court, a
similar protest was transmitted to the chairman, the Hon. Mr.
Lawrence, and the same favor, or right, of having it appended
to their agreement, when forwarded to your Excellency, was
again solicited. Subsequently, Mr. Lawrence returned a note,
saying the request should be granted.

The majority, notwithstanding the opposition on the part of
the inhabitants ofall the adjacent towns in Massachusetts, have
gone on with the Rhode Island commissioners to erect monu-
ments on the line they proposed,* before the subject-matter of
all or any of these respectful petitions could be reported to, or
acted upon by, the legislature of the Commonwealth.

The Rhode Island legislature acted upon the agreement, and
ratified it in May, 1847, subject to the action of our legislature.
Why, then, should there be any necessity of haste, on the part of
the majority of the commissioners of this state, to do what could

* The minority has had no opportunity to see the joint report of the majority, here-
with presented; but if he understood it when read, the line now described, and on which
monuments have been erected, does not, in several places, conform to the agreement.
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have been just as well omitted till after the action of the General
Court 1 The minority would no sooner withhold a foot of terri-
tory from Rhode Island, to which she is justly entitled, than
would the majority. But, while personally he entertains the
kindest feeling towards his associates, he cannot appreciate the
reasons for the course they have been pleased to pursue.

Ought the fact so often urged, that Rhode Island is small, and
Massachusetts comparatively large, to have the least preponder-
ating influence'? In the establishment of a true line, neither
considerations like these, nor the cupidity and acquisitive pro-
pensities of either state, should be allowed to have place. If
Rhode Island have a right to claim this territory of us because
of her former success in 1746,—or because she is comparatively
small,—New Hampshire might do the same ; Massachusetts
assert a claim to a part of New York; New Jersey should take
part of Pennsylvania; and Maryland a slice of the Old Domin-
ion. The minority is aware, no less at this time than in 1844,
that the interests and happiness of all of the good people in this
part of the state, as well as of the state itself, require, and im-
peratively demand. a definite and equitable settlement of this
important boundary. And the recent developments conse-
quent upon the action of the commissioners have only served to
render this necessity more apparent. This can be accom-
plished in three ways, either of which wouldbe perfectly fair and
just to Rhode Island. Thefirst, would be to clothe the com-
missioners with certain specific and properly restricted powers
to compromise with the Rhode Island commissioners, in order
to enable them, if possible, to establish a conventional line, by
such an agreement as should have regard to the rights and dig-

O o o o
niiy of both states. The second, would be to establish the
line, whether Rhode Island will or will not give her consent,
(according to the report, or award, of the royal commissioners,)
at the channel of the river, or low-water mark, from Paw-
tucket Falls to Bullock’s Neck; from Bullock’s Neck to Fall
River, and thence to the ocean, by accurate and scientific meas-
urement, agreeably to said award; and by a due north line from
Pawtucket Falls to Burnt Swamp Corner. Third, by an action
against Rhode Island before the supreme court of the United



68 [JanBOUNDARY LINE

States. The first might result in a just and amicable adjust-
ment. If so, it would be the greatest wisdom to adopt it. But
if, after so much delay, it should not be deemed proper, the min-
ority respectfully recommends the second. This contemplates
the line for which he has contended from the commencement.
It is the true line ; —and a line which the commissioners, under
the present resolves, have full power to establish, without the
intervention of Rhode Island, in case she decline to cooperate
in the act. The labor and expense of erecting the monuments
upon it, wherever required, wouldnow be trifling ; and after all,
in view of every fact in the case, truth and justice, no less than
the honor and dignity of the Commonwealth, require that it
should at once be accomplished. Let this be done, and the people
will be satisfied. Past grievances will be forgotten. Friendly
relations will ultimately be established between the states; and
the interest, the harmony, and continued prosperity of both, will
be promoted. Let the agreement be ratified; and nothing but
continued disaffection, and dissatisfaction, will ensue. The
people will then be deprived of the advantages of one of the best
harbors in the state; will have to pay tribute to Rhode Island,
in the form of taxes, and tolls, in all time to come ; and all the
evils of which the petitioners have so justly complained, will
be still further multiplied and augmented.

The minority has endeavored to treat the whole subject in a
fair and candid manner: and on every occasion, as well as in this
report, to express his views in relation to the important matters
of the commission, in courteous and decorous terms; and he
now avows his profound and conscientious conviction, that the
line to which the majority have agreed is not the true line

,
and

OUGHT NOT TO BE RATIFIED BY THIS COMMONWEALTH.

All of which is respectfully submitted, by

JOHNSON GARDNER,

One of the Massachusetts Commissioners.
Boston, Jan. 13., 1848.
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NOTE.

Having finished the writing and preparing of the foregoing report, and having been
duly notified and being present at a meeting of the commissioners, at Boston, this 13th

day of January, 1848, previous to the simultaneous presentation of reports, the minority
presented to his associates such additional facts and evidence as had been obtained by
him, or had come to his knowledge, (since the last meeting of which he had been in-
formed, on the 28th ofApril, 1847,) and was permitted to hear the report of the majority
once read. Presuming both will receive a full, candid, and fair investigation,and being
perfectly willing most cheerfully to abide the result, whatever that may be, he refrains
from animadverting, except in a single particular, upon any arguments or positions now
assumed. He does this the more willingly, because, in commenting upon the agreement
onwhich the report is based, most if not all of the material statements meriting a reply,
have been anticipated. They are the expected and legitimate result of the agreement.

The minority cannot concede, that the line presented for adoption is the line described
by the royal commissioners in 1746, with very little variation, to make a line straight,
where it could be done without injury, and that, putting the territory together which has
been varied, the balance is in.favor of Massachusetts. The unauthorized transfer of six
or eight houses to one side or the other of a vague, reputed, zigzag line, half a mile from
the true one, has nothing to do with the tine boundaiy between the stales, and with the
work which the commissioners have been directed to perform.

On that section of the line, from Pawtucket Falls to Burnt Swamp Corner, or on the
one from Pawtucket Falls to Bullock’s Neck, or the section from Bullock’s Neck to the
ocean, should the agreement be ratified, the State of Massachusetts will lose .what is of
vastly more importance and value to the Commonwealth, than all the territory for which
Rhode Island contended before the supreme court. It is idle to talk of the necessity of
givingaway this territory to make “straight lines.”

In our unanimous report, on the line from Burnt Swamp Corner to Connecticut, we say
the “ line was unquestionably originallystraight, or intended to be so;” (see House Doc.,
No. 13, 1847,) and neither party has here lost or gained one foot of territory. The line
established and ratified by the Commonwealth was the true line. But not so with regard
to any part of the line proposed by the majority, from the Atlantic Ocean to Burnt
Swamp Corner. Here the majority have departed from the principle adopted on the
north line ; and when the true line from Pawtucket Falls to Burnt Swamp Corner was
“unquestionably originally straight, or intended to be so,” and a due north line, the ma-
jority have reported a line twenty to thirty-one rods east of the same, upon the soil of
Massachusetts, the southern portion of which, instead of being straight, is remarkably
crooked and serpentine in its direction.

The line now reported from Pawtucket Falls to Bullock’s Neck, is not only not the
true line, but it is also as crooked and inconvenient as can well be imagined. The chan-
nel of the river from Bullock’s Neck to Pawtucket Falls runs in a northerly and south-
erly direction, and, with the exception of a few slight variations, is quite straight. This
was 11 unquestionablyoriginally” the true line; and this river, in almost its whole ex-
tent, being indented with numerous little coves, bays, and inlets, the line of low-water
mark is much nearer straight, and far more convenient for a boundary, than the one pro-
posed.

With regard to that section of the line from Bullock’s Neck to Fall River, and thence
to the ocean, the lines were all “ unquestionably originally straight, or intended to be so ”
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and their precise extent and location were also accurately defined by the royal commis-
sioners. It would have been no more trouble to run these lines straight, in their proper
position, as thus defined, than to run them straight , “ from half to three quarters of a
mile, upon the soil of Massachusetts.

Instead of being placed upon the true line, or the line described in the award of the
royal commissioners of 1746, all of the monuments caused to be erected by the majority,
from the Atlantic Ocean to the Burnt Swamp Corner, according to the report of Simeon
Borden, Esq., made in 1846, “stand off of said line, and over upon the soil properly be-
longing to Massachusetts.”

Neither lime, nor sophistry, nor the long and labored description of the erroneous
position of these blocks of granite, nor the very emphatic exhibition about the adoption
ofstraight lines on the north always intended originally to be straight, and settled irrev-
ocably by the supreme court of the United Stales, will disguise the unauthorized acts
of the majority of the commissioners on the east; and while the minority has no other
than the most amicable feelings towards his associates, he cannot, in justice to Massa-
chusetts, participate in their final achievement and congratulations, however much he
may desire the friendly relations of the two stales, and however protracted may have
been the controversy.
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APPENDIX—No. 1.

Resolve concerning the boundary line between the states of Massachusetts and
Rhode Island.

COMMONWEALTH OF MASSACHUSETTS.
IN THE YEAR ONE THOUSAND EIGHT HUNDRED AND FORTY-FOUR.

Resolved, That his excellency the governor, by and with the advice and
consent of the council, is hereby authorized to appoint one or more commis-
sioners, not exceeding three, to act in conjunction with commissioners on the
part of the state of Rhode Island, in ascertaining or establishing the true
boundary line between said states, from Pawtucket Falls to Bullock’s Neck.
If the state of Rhode Island should decline to appoint commissioners for the
purposes aforesaid, the commissioners on the part of Massachusetts are
hereby authorized and required to view the premises, and ascertain all thefacts
they can, necessary to the establishment of the true line, and report the same, and
all their doings, to the governor and council, so that it may be laid before the
next legislature; and the governor and council are hereby authorized to audit
and settle the accounts of said commissioners, and draw his warrant on the
treasurer, who is authorized to pay the same.

House of Representatives, Feb. 24th, 1844.
Passed.

SAMUEL H. WALLEY, Jr., Speaker.

In Senate, Feb. 26th, 1844.
Pg SSOCi

JOSIAH QUINCY, Jr., President.
February 27th, 1844.

Approved. GEO. N. BRIGGS.
March 18th, 1844.

A true copy.
Attest, JOHN G. PALFREY,

Secretary of the Commonwealth,

APPENDIX—No. 2.

Resolves in addition to a resolve concerning the boundary line between the states
of Massachusetts and Rhode Island, passed on the 27 th day of February, in
the year one thousand eight hundred andforty-four.

Resolved, That the commissioners appointed by virtue of the resolve afore-
said, be authorized to ascertain and establish the true boundary line between
said states, from the Atlantic Ocean north, and northerly to Burnt Swamp
Corner.
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Resolved, That the aforesaid commissioners report their doings to the gov-
ernor and council, in season to be laid before the present legislature, if prac-
ticable; if not practicable, they shall report as soon as may be.

Resolved, That the governor be requested to transmit a copy of the forego-
ing resolves to his excellency, the governor of Rhode Island.— [Approved by
the Governor, January 30, 1845.]

APPENDIX—No. 3.

Resolves concerning the Boundary Line between Massachusetts and Rhode Island.
COMMONWEALTH OF MASSACHUSETTS.

IN THE TEAR ONE THOUSAND EIGHT HUNDRED AND FORTY-SIX.

Resolved, That the commissioners appointed by virtue of a resolve concern-
ing the boundary line between Massachusetts and Rhode Island, passed the
twenty-seventh day of February, in the year one thousand eight hundred and
forty-four, be authorized, in conjunction with the commissioners on the part of
Rhode Island, to erect suitable stone monuments, marked with the letters
MASS, engraved on one side, and R. I. on the opposite side, at the prominent
angles of the line, from the Atlantic to the north-west corner of the state of
Rhode Island, and at such other points of the line as may subserve public
convenience, the expense whereof to be at the joint and equal charge of the
two states: provided, if the commissioners, on the part of Rhode Island, de-
cline acting in the premises, the commissioners, on the part of Massachusetts,
shall nevertheless procure and erect such monuments as aforesaid, at such
places as they shall deem expedient for the proper marking and establishment
of the line aforesaid.

Resolved, That the governor and council are hereby authorized to audit and
settle said commissioners’ accounts for the services contemplated by the pre-
ceding resolve, and draw a warrant on the treasury for the same.

Resolved, That his excellency the governor be requested to transmit a copy
of the foregoing resolves to his excellency, the governor of Rhode Island.

House of Representatives, April 40th, 1846.
Pusse(3

SAMUEL 11. WALLEY, Jr., Speaker.
In Senate, April 10th, 1840.

PdSS6(I
W. B. CALHOUN, President.

April llth, 184C. Approved,—GEO. N. BRIGGS.
Secretary’s Office, April Isih, IB4G.

I certify the foregoing to be a true copy of the original resolve.
JOHN G. PALFREY, Secretary of the Commonwealth,
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APPENDIX—No. 4.

Report and agreement of commissioners, 1847, to the honorable general assembly
of the slate uj Rhode Island and Providence Plantations, at their May session,
A. D. 1847.

The undersigned, commissioners on the part of this state, appointed by a
resolution passed at the June session of the general assembly, A. D., 1844,
with powers enlarged by resolutions passed at the January session, A. D.
1845, and at the May session, 184G, and authorized to join with commissioners,
appointed by the state of Massachusetts, in ascertaining and settling “the
boundary line between the said states from the north-west corner of the state
of Rhode Island to the Atlantic Ocean,” respectfully report:—-That soon
after our appointment, we met the commissioners, on the part of the stale of
Massachusetts, at Providence. Upon a consultation between the commis-
sioners of the two states, it was found impracticable, at that time, to proceed
in any survey or settlement of the line. The commissioners, on the part of
Massachusetts, were authorized, by a resolve of their legislature, to run the
line from Pawtucket Falls to Bullock’s Neck ; while the resolution of June,
A. D. 1844, under which the Rhode Island commissioners were appointed,
only authorized us to “take care of the interest of this state until the proper
documents could be procured from abroad.” At the same session, Henry
Bowen, Esq., secretary of the state, was directed to procure from the public
offices in England, copies of papers relative to the eastern line of our state,
which were supposed to be necessary to the proper settlement of that part of
the line which Massachusetts had directed her commissioners to mark out.

All proceedings of the commissioners were therefore for a time suspended,
until the requisite copies could bo procured. The papers were not obtained
from abroad by the secretary of our state; but, at a subsequent period, we
were informed that the legislature of Massachusetts had caused them to be
obtained through the American minister, a distinguished citizen of that state
then at the court of England. Through the politeness of the commissioners
of Massachusetts, we availed ourselves of the privilege of examining the
copies in the possession of that stale, without the delay or expense of procur-
ing them from abroad ; and we recommend that a resolution be passed by the
assembly, directing the secretary of state to procure copies of these papers
and the map accompanying them, from the office of the secretary of the slate
of Massachusetts, to be deposited in the office of the secretary of this stale.

After having examined these papers, and after the powers of the commis-
sioners had been enlarged by the resolutions of January, 1845, and June,
18lG, the undersigned commissioners, (Robert B. Cranston having been ap-
pointed in the place of R. K. Randolph, resigned, who had also been appointed
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in the place of A. C. Greene, originally a member of the commission, under
the resolution of June, 1844,) united with the commissioners on the part of
Massachusetts; and the joint commissioners, being invested with similar and
full powers on the part of the stales respectively, have had numerous meet-
ings, and have been a long time engaged in ascertaining and settling the true
boundary line between the states, from the north west corner of this slate to the
ocean.

During the pendency of this commission, the line of this state on the north,
which had been for many years the subject of controversy between the states
before the supreme court of the United States, has been settled by the deci-
sion of that court at its December term, 1845.

By that decision, the claim of this state to a considerable tract of territory
on her northern boundary, embraced within the practical jurisdiction of Mas-
sachusetts, was dismissed. No duty, therefore, remained for the commission-
ers to perform in respect to the northern boundary line, except to ascertain and
establish the line of jurisdiction as this decision left it. This has been done by
the joint commissioners, as will appear by their joint report made to this legis-
lature at its last January session, and also made to the legislature of Massa-
chusetts, and since ratified on the part of that state.

The remaining portion of the line, viz., the line from Burnt Swamp Corner,
in Wrentham, to the Atlantic Ocean, has been determined and agreed upon
by the joint commissioners, and their agreement is herewith presented to the
assembly for their ratification. This part of the line between the states is the
easterly line of that portion of territory, now including six towns, over which
Massachusetts had exercised jurisdiction prior to the year 1740, and which
was at that time, by decision of commissioners appointed by King George the
Second in 1740, and affirmed by the king and council in May, 1746, reannixed
to Rhode Island.

This line was run by commissioners appointed by this state in December,
1746, soon after the decision of the king and council ; and it appears, by their
report, that the state of Massachusetts, though notified, appointed no commis-
sioners, and did not join with this state in running the line.

A full century has now elapsed since that line was run; and the states re-
spectively have exercised jurisdiction according to the tine as then established, up
to this lime. The monuments mentioned in the agreement of the joint commis-
sioners, are believed to be at points marked by the commissioners who run this line
in 1746. No doubt exists in the minds of the commissioners of this state,
that this is the true line which ought now to be defined and marked as the
boundary and jurisdictional line between the states. In the agreement of the
joint commissioners, only the general direction of this line is now described ;

the particular courses and distances must be ascertained by a survey which is
not yet completed ; and the commissioners will, according to the agreement,
complete this survey, and put up the monuments at proper places, as soon as it
can conveniently be done.
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The Honorable Johnson Gardner, one of the commissioners of Massachu-
setts, dissented from lire terms of the agreement in reference to the eastern line ;
but with this exception, we are happy to stale, that the action of the commis-
sioners on the part of both stales lias been marked with a degree of unanimity
highly gratifying to us in the progress of our labors, and rendering the more
satisfactory the result to which we have arrived.

STEPHEN BRANCH,
ALFRED BOSWORTH,
R. B. CRANSTON.

The undersigned, commissioners appointed hy the states of Massachusetts
and Rhode Island to ascertain and establish the true boundary line between
the said states from the Atlantic Ocean to the Burnt Swamp Corner in Wren-
tham,—namely, Myron Lawrence and William Baylies, two of the commis-
sioners appointed on the part of Massachusetts, and Stephen Branch, Alfred
Bosworth,and Robert B. Cranston, on the part of Rhode Island,—after viewing
the premises, and a careful and deliberate examination of the subject, do here-
by determine and agree, that the following-described line is the true boundary
and jurisdictional line between the said states, from the Atlantic Ocean to the
aforesaid Burnt Swamp Corner; and that the same be, and is hereby, estab-
lished as such, subject to the ratification of the legislatures of said statesi
respectively, viz.: Beginning at the ocean, at a point on the shore in a line
with a rock on the land of Charles Manchester, called the “ Peaked Rock,”
running northerly to a stone monument on the ground near the house of J.
Sandford, opposite Nanerjuacket; thence northerly to an angle on the easterly
side of Watuppa Pond; thence across said pond to the two rocks on the west-
erly side of said pond and near thereto; thence westerly to the Buttonwood
Tree in the village ofFall River; thence in astraight line to the shore opposite
Toweset; thence crossing the river in a westerly direction to a rock on the shore
atToweset; thence ina north-westerly direction to a place called King’s Rock,
thence continuing in a north-westerly direction to a place called Munroe’s Cor-
ner ; thence south-westerly to Bullock’s Neck, on the south-west corner thereof;
and thence on the easterly side of the river that runneth towards Providence,
higher called Seekonk River, in the line of ordinary high-water mark, to Paw-
tucket Palls: Provided, however, that the rights of the owners or occupants of
lands bordering on said river, on the easterly side thereof, are not hereby to be
in any manner abridged or impaired ; it being understood and agreed, that the
said owners or occupants have, and shall continue to have, in the adjoining
shores, flats and marshes, all the rights of property, and all other rights of
every description which appertain to .riparian proprietors, according to the
common law of Massachusetts; said riparian rights to be enjoyed by said
owners or occupants, respectively, in as full and ample manner, and to the same
extent, as the citizens of Massachusetts now have and enjoy riparian rights.
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And it is further agreed, that the rights of fishery in said river shall be
enjoyed by the owners or occupants of the lands bordering on said river, in
common with the citizens of Rhode Island, without being subject to any other
regulations than such as shall apply equally to the said owners or occupants
and the citizens of Rhode Island.

From Pawtucket Falls, at a point on the easterly side thereof, the said line
shall run northerly, along the centre of the river, to the point where a due south
line, drawn from Burnt Swamp Corner, meets the river; thence in a due north
line to said Burnt Swamp Corner: It being understood by the commissioners,
parties hereto, that the line hereinbefore described is the same, or substantially
the same, as the line delineated on the map of Massachusetts, made by Simeon
Borden, and published by order of the legislature of Massachusetts in the
year eighteen hundred and forty-six.

And we, the said commissioners, further agree that, at a proper and conve-
nient time, the location of said line shall be completed, in accordance with this
agreement and the principles thereof, by the erection of such monuments
thereon, and at such places, as may be necessary to the distinct marking of
said line, so that the same may never hereafter be brought into dispute or
question, to the disturbance of those friendly relations which ought to be pre-
served and cherished between the people of said states.

Done at Boston, in duplicate, this twenty-eighth day of April, in the year
eighteen hundred and forty-seven.

MYRON LAWRENCE,
WILLIAM BAYLTES,

Commissioners ofMassachusetts.

STEPHEN BRANCH,
ALFRED BOSWORTH,
R. B. CRANSTON,

Commissioners of Rhode Island.

The Hon. Johnson Gardner, one of the commissioners of Massachusetts,
was present at the execution of this agreement, and dissented therefrom.

Resolved, That the agreement made by Myron Lawrence and William Bay-
lies, two of the commissioners on the part of Massachusetts, and Stephen
Branch, Alfred Bosworth, and Robert B. Cranston, commissioners on the part
of this state, and executed at Boston on the 28lh day of April, 1847, deter-
mining the boundary line between said slates from Burnt Swamp Corner, in
Wrentham, to the Atlantic Ocean ; and also the line defined by the commis-
sioners of said states in their report made to this legislature at the last January
session, dated the 31st day of December, 1846, as the boundary line between
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said states from said Burnt Swamp Corner to the north-west corner of this
state at the Connecticut line, he ratified and established by this general assem-
bly ; this ratification to take effect and become binding, whenever Ike aforesaid
agreement and boundary line shall be ratified by the stale of Massachusetts.

APPENDIX No. 5.

AN ACT

For the Preservation of Oysters, and other Shell Fish, within this State, (R. 1.,)
passed January, 1844.

It is enacted by the General Assembly, asfollows:
Section 1. No person shall take any oysters from the free and common

oyster fisheries in any of the waters of this slate, or expose any oysters for
sale taken therefrom within this state, at any time between the fifteenth day of
May and the fifteenth day of September in each year, on pain of forfeiting the
sum of twenty dollars for each offence, to be recovered by complaint and war-
rant before any justice of the peace, one half thereof to and for the use of the
complainant, and the other half to and for the use of the state.

Sect. 2. No person shall lake any quahaugs orclams from Long Bed, West
Bed, or Great Bed, so called, in Providence River, between the fifteenth day of
May and the fifteenth day of September, in each year, on pain of forfeiting the
sum of twenty dollars for each offence, to be recovered in the manner and to
the uses aforesaid.

Sect. 3. No person shall take from any of the free and common oyster fish-
eries within the waters of this state, except the free and common oyster fish-
eries in Point Judith Ponds in the town of South Kingston, during each
twenty-four hours, more than three bushels of oysters, including shells, for each
person actually engaged in taking the same, on pain of forfeiting the sum of
twenty dollars for every bushel so taken, over and above said three bushels ;

and no person shall plant upon any private bed, any oysters taken from the free
and common oyster fisheries of this state, on pain of forfeiting twenty dollars
for every bushel so planted ; each penally of twenty dollars to be recovered
by separate complaint and warrant, in the manner and to the uses aforesaid.

Sect. 4. No person shall, within any of the waters of this state, take any
oysters with dredges, or with any other instrument, or by any other method
more destructive to oyster beds than the usual method of taking them by
oyster tongs, or shall with such dredge, or other instrument as aforesaid, rake
over any oyster bed under any pretence or for any purpose whatever, or shall
have such dredges, or other instruments as aforesaid, on board any boat or
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vessel employed in taking oysters within the waters of this state, on pain of

forfeiting the boat or vessel, with its tackle, apparel and furniture, and all im-
plements thereto belonging, on board of which such dredge or other instru-
ment aforesaid may have been used, or may be, or may have been found ; and,
in addition thereto, each and every person on board such boat or vessel, shall
forfeit and pay the sum of three hundred dollars. Said forfeiture and penal-
ties shall be recovered by indictment before any court of competent jurisdic-
tion, in which indictment all, or any, of the persons on board such boat or vessel
may be joined, the one half part of the price of such boat or vessel with its
tackle, apparel, furniture and implements upon sale ordered by the court, and of
said penalties, to be recovered to and for the use of the state, and the other half
part thereof to and for the use of the person who shall prosecute for the same.

Sect. 5. Any justice of the peace within this state, may, on complaint
made to him on oath, setting forth that the complainant believes that any
dredge or instrument as aforesaid hath, within the waters of this stale, been
used from, or is, or has been, within the waters of this state, on board of
any boat or vessel employed in taking oysters within the waters of this
state, may issue a warrant directed to the sheriff, or his deputy, of the county
in which such justice resides, commanding him to seize and hold such bin t or
vessel, with its tackle, apparel, furniture and implements as aforesaid, and to
bring before him, or some other lawful authority, to be bailed or committed for
want of bail, all persons on board the same, in order that said persons and
property may be proceeded with in manner aforesaid, before some court of
competent jurisdiction to try the same. The court, for trial before whom said
persons may be bailed, or Committed, may before final trial in term-time, or any
justice thereof in vacation, deliver such boat or vessel, with its tackle, apparel,
furniture and implements, to the claimant thereof, upon appraisal and bond.
Upon conviction of all or any of the persons on board said boat or vessel, the
same, with its tackle, apparel, furniture and implements aforesaid, shall be sen-
tenced to be sold by the sheriff or his deputy seizing the same, in the same
manner as personal properly levied on execution ; whether the owner of such
boat or vessel was on board the same at the commission of the offence, or
sanctioned such unlawful use of the same, or not: provided, however, that
nothing, in this or the preceding section mentioned, shall be so construed as
to prevent any citizen of this state from taking oysters in Point Judith Ponds,
in South Kingston, by a certain instrument long used in said ponds, known
by the name of an under-rake, and described as follows :—the handle of said
take being fifteen to twenty feet in length, the head from one to two feet in
length, filled with iron teeth from six to ten inches in length, and mostly used
througli holes cut in the ice.

Sect. G. No person shall take any oysters, quahaugs, clams, or other shell-
fish, within the wafers or on the shores of this stale, unless he he an inhabitant
thereof and domiciled therein ; and every citizen of any other stale or country,
who shall at any time take any oysters, quahaugs, clams, or other shellfish, within
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the waters or on the shores of this stale, shall forfeit and pay the sum of one hun-
dred dollars for each and every offence ; and every boat or vessel commanded
or owned, in whole or in part, by any person not a citizen of this state, and
used or in any way employed in the taking of oysters or shell-fish within the
waters or on the shores of this state, shall, together with its tackle, apparel,
furniture and implements on board, be seized and forfeited ; said forfeiture and
penalties to be recovered in the same manner and to the same uses, and like
proceedings therefor in all respects to be had, as for the forfeiture and penal-
ties in the two preceding sections mentioned : provided, however, that
nothing in this section contained, shall be construed to prevent any citizen of
the Commonwealth of Massachusetts from taking quahaugs or clams, (oysters
not being included in the proviso,) on the east siiore of Providence Bay or
river, between high and low-watermark, wherever the territorial line of Mas-
sachusetts runs along the shore of said bay or river, and in such other places
as, by other special acts of the general assembly, are or may be provided.

Sect. 7. Every person who shall knowingly and wilfully break up, damage
or injure any bed of oysters, within the waters of this state, shall forfeit and
pay the sum of five hundred dollars for each and every offence, to be recovered
by indictment before any court of competent jurisdiction, one half thereof to
and for the use of the state, and the other half thereof to and for the use of
him who shall prosecute for the same.

Sect. 8. At the annual general election, the general assembly shall choose
three persons, citizens of and domiciled within this stale, to be commissioners
of the shellfsheries, who shall hold their offices fur one year, and until others
are elected in their places, and shall be commissioned by the governor, and
engaged on their commissions to the faithful execution of the duties of their
office. It shall be the duty of said commissioners to watch over the oyster
and other shell-fisheries of this stile; to prosecute for all breaches of the
law in relation to the same; and, from time to time, to recommend to the general
assembly such action as, In their opinion, will tend to preserve and increase the
value of such fisheries.

Sect. 9. Said commissioners, or any two of them, may, upon application
of any suitable person, or poisons, being inhabitants of and domiciled within
this state, in the name of the state, and under their hands and seals as such com-
missioners, lease to such person or persons, for a term not less than five nor more
than ten years in duration, any piece of land covered by the public watersof this
state, excepting Point Judith Ponds in the town of South Kingston, lying south
of a line running east and west from Field's Point, in Providence River, across the
stale, and includingPuller’s Rocks,* so called, as aprivate or several oyster
ground or oyster fishery, for the planting of oysters, upon such terms and re-

* These rocks are on the Massachusetts side of the river, and believed to be as clearly
within tier jurisdiction as Budilin's Island, or any of the other properly between Paw-
tucket Palls and Bullock's Neck, always owned and taxed in this Commonwealth.
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strictions as to the importing’ and planting of oysters therein, and upon such
rent reserved to the slate and annually payable to the general treasurer thereof,
as they shall think just and expedient; so that no one person shall have more

than one acre of land, and no company more than one acre to each member of
the same, so covered with water, leased to him or them as aforesaid. Said
leases shall be executed by said lessee or lessees, as well as by said commis-
sioners, in two parts, one part thereof to be delivered to said lessee or lessees,
and the other part thereof to be forthwith transmitted by said commissioners to
the general treasurer, and shall contain proper covenants for the payment of
rents and the performance of the conditions and observance of the restrictions
therein set forth, wiih proper clauses, reserving to said commissioners a right
to reenter on behalf of the state, and to terminate said lease, for breach of any
of said covenants.

Sect. 10. Said commissioners, or any two of them, shall, before granting
any lease as aforesaid, personally inspect the land asked to be leased as afore-
said : and shall decide upon the propriety of leasing the same, taking special
care not to include in the land so leased any old oyster bed, or any part of
any old oyster bed, which in their opinion can, for the greater advantage of the
public, be used as a free and common oyster fishery ; but their decision in the
premises, proved by the execution of the lease, shall, in all cases and for all
purposes, be final and conclusive thereupon. They shall also, if they shall deem
it necessary, before granting any such lease, cause the land, to be leased as
aforesaid, to be surveyed and platted, in which case a copy of the plat shall be
annexed to each part of the lease; and shall in all cases cause proper bounds,
with marks thereon, to be set up on the shore within this state, opposite and
nearest to such land to be leased as aforesaid, in order to define the limits
thereof; and whenever and so far as the same can be done without interfering
with navigation, shall cause such land to be leased as aforesaid, to be enclosed
with stakes or buoys not more than two rods apart, with such marks thereon
as they may direct. The drawing and executing of such leases, the survey-
ing and platting, the setting up and marking of bounds on the shore, and the
enclosing of the lands leased with stakes or buoys, and marking of the same,
as aforesaid, shall in all cases be done under the direction of said commis-
sioners, or any two of them, at the expense of the applicant or applicants for
such lease ; and said commissioners shall receive from such applicant or ap-
plicants their necessary expenses, and one dollar and a half per day for each
day’s actual service about his or their application. Said bounds, stakes or
buoys, with the marks thereon, shall be renewed whenever said commissioners
shall direct.

Sect. 11. Any person who shall injure, deface or destroy said marks or
bounds, orshall break, pull up, injure, carry off, cut or destroy any such stake
or buoy, or deface any mark thereon, or shall tie or fasten any boat or vessel
to any such stake or buoy, shall forfeit and pay the sum of twenty dollars for
each offence, to be recovered on complaint and warrant before any justice of

11
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the peace within this state, on the complaint of any person who shall duly re-
cognize for the cost of sucli prosecution ; the said penalty to be recovered, the
one half thereof to and for the use of the state, and the other half thereof to
and for the use of him who shall prosecute for the same. Any such person
shall, in addition thereto, be liable, in an action of the case, to pay double dam-
ages and costs to him or them who shall be injured by having the marks and
bounds, stakes or buoys of their said lots injured, defaced, removed, or used
as aforesaid.

Sect. 12. The oysters planted or growing in any private oyster ground
leased as aforesaid, shall, during the continuance of the lease, be the private
personal property of the lessee or lessees of such oyster ground, and the taking
and carrying away thereof, or of any of the same, shall be theft, under all
circumstances in which the taking and carrying away of any other personal
property would be theft, and shall be punished accordingly; provided,

however, that nothing in this section contained shall interfere with or invali-
date the right of any lessee or lessees, to commence any private action for the
taking and carrying away of their oysters aforesaid, and to recover full
damages for the private injury by them thereby sustained.

Sect. 13. This act shall go into operation from and after the passage
thereof; and the first election of commissioners under the same, shall take
place at the present session of the general assembly, and all other public acts
or parts of public acts relating to the shell-fishery, so far as inconsistent here-
with, are hereby repealed.

APPENDIX.—No. 6.

Hutchinson, in his History of Massachusetts Bay, (Yol. ii, page 400,) has
the following in relation to the settlement of ICG4, and the conduct of Rhode
Island about that period:—

“ It is certain that, for divers years past, the only part in controversy between
the two governments, was a small gore of land betw-een Attleborough, in the
Massachusetts, and the old township of Providence. * * *

“ Besides a settlement made by commissioners in 1604 or ’65, another settle-
ment had been made, or the old one confirmed, in 1708; but Rhode Island,
encouraged by Ike ill success of the Massachusetts, in the controversy with JVeiv
Hampshire, applied to his majesty to appoint commissioners, to settle the line
between the two governments.

“The consent or submission of the Massachusetts to such an appointment
was not thought necessary, and if they w'ould not appear, the commissioners
were to proceed ex-parte. The Massachusetts assembly thought proper to ap-

pear by their committee, having no apprehensions the controversy would turn,

in the judgment of the commissioners, upon a point never before relied upon—
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viz.: that the colony of New Plymouth having no charter from the crown,
Rhode Island charter must be the sole rule of determining the boundary,
although the patent from the council of Plymouth, to Bradford and associates,
was prior to it.
“The colony of New Plymouth was a government defacto, and considered

by King Charles as such, in his letters and orders to them, before and after the
grant of Rhode Island charter; and when the incorporation was made of New
Plymouth with Massachusetts, &c., the natural and legal construction of the
province charter seems to be, that it should have relation to the time when the
several governments incorporated respectively, in fact, became governments.

“ A gentleman of the council of New York had great influence at the board of
commissioners.

“The argument, which had been made use of in former controversies, that
Massachusetts was too extensive, and the other governments they were contend-
ing with, of which New York was one, were too contracted, was now revived.
To the surprise of Massachusetts, a line was determined, which not only took
from them the gore formerly in dispute, but the towns of Bristol, Tiverton, and
Little Compton, and a great part of Swnnsey and Barrington. (All this coun-
try was conquered by Massachusetts and Plymouth from Philip, and, to prevent
dispute, was expressly granted to Plymouth, by Charles II.)

“ An appeal was claimed and allowed to his majesty in council, where, after
lying four or five years, the decree of the court of commissioners was con-
firmed. In the prosecution and defence of this title, it has been said, that
some material evidence was never produced, which would have supported the
Massachusetts claim.”

APPENDIX.—No. 7.

The proprietors of the township of Rehoboth, purchased of Wamsitto,* chief
sachem of Pooonoket, and of King Philip, to the channel of the river.

*The deed of Wamsitlo, chief sachem of Poconokel and of the Wampanoags, dated
April, 1661, conveys to Capt. Thomas Willet, of Wanemoisett, “all those tracts of lands
situate, being, and being, from the bounds of Rehoboth, ranging upon Pawtucket (now
Pawtucket and Seeknnk) River, unto a place called Waweyougshang, the place where
one Blackstone now sojourneth, and so saying, along the said river, unto a place called
Hessaneglacanell, and from thence, crossing through the woods, unto the uttermost
bounds of a place called Mainanlackct, or wading river.”

Rehoboth, originally, before being divided and subdivided, was purchased of Osama-
quin or Massasoit, in 1041; and, in 1074, the lands now comprehending the towns of Fall
River, Tiverton, and Little Compton, and one half of the waters between these lands and
Mount Hope, and Aquidnik, now Rhode Island, from the mouth of Taunton River to Se-
connet Rocks, were purchased of Awashonks, the sachemess of Seconnet, and her hus-
band, Waweyewet, by Constant Southworth.

See, also, Historical Memoir of Plymouth Colony, by Hon F. Baylies, Vol. 11, pp.
233 to 237.
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The same was conveyed to them by deed, duly executed. These deeds,
and the chaiter of Plymouth Colony, which bounded said colony on the west,
to the middle of these waters, were made and executed previous to the grant
of the second charter of Rhode Island.

It is also known, that long after the granting of the Rhode Island charter of
Charles 11., and forty-four years after the report of the royal commissioners
was confirmed, Seekonk, together with the shores and waters thereof, then con-
stituting a part of ancient Rehobolh, was included in what was then called
Dighton District, for the collection of customs, being now within the district
of Fall River.

APPENDIX—No. 8.

Report of Royal Commissioners.
Providence, June 30th, 1741.

The court took into consideration the charters, deeds, and other evidences,
claims, pleas and allegations produced and made by each party referring to the
controversy before them, and, after mature advisement, came to the following
resolutions :

That there is not any one evidence proving that the water between the main-
land on the east, and Rhode Island on the west, was ever at any time called
Narragansett River.

That, though there he evidence that the place where the Indian called King
Philip lived, near Bristol, was called Paukonoket, and that another place near
Swanzey was called Sawans or Sawwamset; yet no evidence has been pro-
duced of the extent of the Paukonoket country toSiconk, or Pawtucket River as
it runs to the south line of the late colony of the Massachusetts Bay; for,
though there be some evidence that the Indians at enmity with King Philip, or
with other Indians in amity with him, lived on the west side of the said river,
and that the Indians subject to King Philip, or in amity with him, lived on the
east side of said river, there is no evidence that all the Indians subject to, or

in amity with King Philip, lived in the Pokonoket country :

That the province not having produced the letters patent constituting the
council of Plymouth, nor any copy thereof, the recital of said letters patent in
the deed from the said council of Plymouth to Bradford and his associates is
not sufficient evidence against the king’s charter:

That the council of Plymouth being a corporation, could not create another
corporation ; and that no jurisdiction within the king’s dominions in America
can be held by prescription, or on the foot of prescription: That the determi-
nation of the boundaries of the colonies of Rhode Island and New Plymouth by
the king’s commissioners in the year 1664, appears to have been only a tempo-
rary order for preserving the peace on the borders ofboth colonies, without
determining the rights and titles of either.
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Upon the whole, nothing appears whereby the colony of Rhode Island
and Providence Plantations can be barred or hindered from extending their
jurisdiction eastward toward the province of the Massachusetts Bay, accord-
ing to the true intent and meaning of their charter; but some dispute hay-

ing arisen between the parties as to the true construction and meaning
thereof; the court is of opinion, that the Narragansett Bay is, and extended!
itself, from Point Judith,on the west, to Seconet Point on the east, and, including
the islands therein, layeth and extended! itself unto the mouth of the river
which runneth towards the town of Providence; and that as it so lies or extends,
has, and may be considered as having one eastern side, as the eastern coast of
said bay runs up northerly from Seconet Point, and one other northeastern side
from near Mount Hope to Bullock’s Neck, as the said bay runs up northwest-
erly towards the town of Providence ; and that the lands adjacent to the said
northeastern and eastern coasts, and included within the following lines and
the said bay, are within the jurisdiction of the said colony of Rhode Island, viz :

On the northeastern side of said bay, one line running from the southwest
corner of Bullock’s Neck, northeast three miles; one other line running from
the northeast extremity of said line, until it be terminated by a line three miles
northeast from the northeasternmostpart of the bay on the west side of Rum-
stick Neck; and one other line from the termination of the last line to the
bay at, or near Towoset Neck, running so that it touch the northeast extremity
of a line running three miles northeast from the northeast corner of Bristol Har-
bor ; and on the easternside of said bay, one line from a certain point on the said
eastern side of the bay opposite to the southernmost part of Shawomet Neck,
and four honored and forty rods to the southward of the mouth ofFall
River, running east three miles; one other line running from the easternmost
extremity of said line until it be terminated by the easternmost end of a line
three miles east from the easternmost part of a cove in the said bay which is to
the southward of Nanequaket; and one other line from the termination of the
last line to the sea, running on such a course as to be three miles east from the
easternmostpart of the bay adjoining to Setehawset on Rhode Island ; and the
said distances of three miles east and northeast are to be measured from high-
water mark; and this court doth hereby settle, adjust and determine, the east-
ern boundary of the said colony of Rhode Island and Providence Plantations
towards the Massachusetts Bay is, shall he, and runs,from a certain point where
a meridian line passing through the Pawtucket Falls cuts the south boundary oj
the colon}/ ofMassachusetts Bay south to Pawtucket Falls ; then southerly along
tlee eastward side of Sekonk river, and the river which runneth towards the
town of Providence, to the southwest corner of Bullock’s Neck ; thence north-
east three miles ; then along the aforesaid lines, running at three miles distance
from the northeasternmost parts of the said bay, to the said bay, at or near
Towoset Neck; then as the said bay runs to the southernmost part of Shawomet
Neck, and then in a straight line to the aforesaid point opposite to the said Neck;
then east three miles, and then along the aforesaid lines, running at three miles
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distance from the easternmost parts of the said bay, to the sea. All which
lines are to be run by making the proper allowance for the variation of the
magnetic needle from the meridian. And for the better understanding of the
description of the lines before mentioned, the court hath caused the boundary
linos of the land adjacent to the said most eastern and northeastern parts of the
said bay, to be delineated on the map or plan of the said bay and countries
adjacent, now in court, and the same are distinguished on the said map or plan
by A. B. C. D. E. F. G. H.

CADWALLADER GOLDEN,
PH. LIVINGSTON,
ARCHA. KENNEDY,
WILL. SIIENE,
ENOS JAS. PHILLIPS,
OTIIO HAMILTON.

APPENDIX—No. 9.

[Massachusetts Court Records, Vol. 18, p. 34 ]

Extractfrom the speech of His Excellency Governor Shirley, to loth houses, De-
cember 30, 1746.

“ Gentlemen of the council and house of representatives:—ln the recess
of the court, I received from the governor of Rhode Island, a copy of his
majesty’s order in council, affirming the judgment of the couH of commissioners
for settling the boundary line between this province and the colony of Rhode
Island, accompanied with his letter to me, proposing that this government
should join some persons, with a committee from that of Rhode Island, to run
and mark out the line; and, in the mean time, that I would forbid the officers
of this government to exercise any jurisdiction in such places, as will fall
within that colony, according to the new settlement of the line. The result
of the council, thereupon, (to whom I communicated these papers,) I shall lay
before you, agreeable to which, I have on my part acted hitherto; and desire
you would forthwith appoint commissioners to join in running and marking
the said boundary line.”

Extract from Court Records, January 5, 1746, p. 41.

“In the house of representatives. On reading that part of his excellency’s
speech, relating to the boundary line between this province and the colony of
Rhode Island, voted, that Mr. Speaker, Mr. Hubbard, Mr. Ruggles, Mr. Golds-
bury, and Mr. Williams, with such as the honorable board shall join, be a
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committee to take under consideration that part of his excellency’s speech, and
report thereon.

“In council, read and concurred, and John Cushing, John Chandler, James
Minot, and Andrew Oliver, Esqrs., are joined in the affair.”

Extractfrom Cowl Records, January 14, 174G, p. 51.
“ John Cushing, Esq., from the committee of both houses, on the affair of

the boundary line on Rhode Island Colony, gave in the following report, viz:
The committee appointed to consider that part of his excellency’s speech,

relating to the boundary line with the colony of Rhode Island, have duly con-
sidered the same and report; that the said colony of Rhode Island have, by
an act of their government, appointed commissioners to join with commission-
ers from this government, to run said line, on the second of December
last; and in case this government should not appoint commissioners, that
then the commissioners of that government should proceed ex-parte; and this
GOVERNMENT HAVING NEVER BEEN INFORMED OF SAID ORDER UNTIL THEIR

present sitting, the 24th December, the committee are of opinion that
it is not necessary to go into any further consideration of the affair at this
time. All which is humbly submitted, by

JOHN CUSHING, Per order.
In council, read and accepted.
In the house of representatives, read and concurred.”

COMMONWEALTH OF MASSACHUSETTS.
Secretary's Office, Boston, Dec. Cth, 1847.

Sir,—I have caused search to be made for the letter referred to in your
letter of 4lh instant, but without success. Enclosed is a copy of an extract
from the speech of his excellency the governor in relation to such a letter,
also copies of the action of the general court thereon.

I have the honor to be, very respectfully,
Your obedient servant,

WILLIAM TUFTS, Dcp. Sec.
Hon. Johnson Gardner.

APPENDIX—No. 10.

Report of Rhode Island Ex parte Commissioners in 174C.

“At a general assembly of the English Colony of Rhode Island and Provi-
dence Plantations, in New England, held at Providence on the sixth day ot
January, A. D., 174G.
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“Whereas Messrs. James Iloneyman, Jr., Gideon Cornell, George Brown,

George Wanton, and Walter Chandler, were ly the general assembly ap-
pointed commissioners to mark out the bounds of this colony towards the
province of the Massachusetts Bay, agreeable to the late determination of the
king in council, who, having perfected the same, made report to this assembly
of their proceedings as followeth:
“ We, the subscribers, appointed commissioners by the general assembly of

the colony aforesaid, to mark out the bounds of said colony eastward towards
the province of Massachusetts Bay. agreeable to his majesty’s royal determi-
nation in council, the 28th day of May, 1740, did, in pursuance thereof, on the
2d day of December last past, meet at Pawtucket Falls in expectation of
meeting with commissioners that might be appointed by the province of the
Massachusetts Bay for the purpose aforesaid; and after having there tarried
till the after-part of said day, and no commissioners in behalf of the said
province appearing, we proceeded to run a due north line, from Paw-
tucket Falls to the south boundary of the aforesaid province of the Mas-
sachusetts Bay, in manner following, viz.:—From a certain point on the south-
ern side of Pawtucket Falls, where we erected a monument of stones with a
stake thereon, we run a meridian line, which directly passed through saidfalls to
a walnut tree on the northerly side of said falls, then to a pitch-pine
tree, then to a small white oak, then to a gray oak, then to a small bush, then
to another small bush with stones about it, then to a heap of stones with a
stake thereon, (remarkable monuments these,) then to a black oak tree, then to
another black oak, then to a small pitch-pine, then to a black oak, then to a
large white oak near the river called Abbott’s Run, then to a poplar tre?. then
to a heap of stones with a stake thereon, then to a large rock with stones
thereon, then to a small black oak tree, then to a walnut tree ; then to a black
oak, then to divers other marked trees in the said course, to the extremity of
the said lice; and when we came near the termination of the said line, made
a monument of stones, there being no noted south boundary of the said province
near the said line; and therefore, for the discovery of the south boundary of the
said province, upon the best information we could obtain, proceeded to Wren-
tham Plain, at or near a place where was formerly erected a stake, called
Woodward’s and Saffrey's Stake, as one remarkable south boundary of the said
province, and from thence run a west line, making an allowance of eight de-
grees and a half, as the rvest variation of the magnetic needle from the true
meridian, it being the course of the south line of the said province, according
to their charter, (as we apprehended ;) and then we extended the said north hne

from the aforesaid monument, till it intersected the said west line ; and upon the
point of Us intersection, erected a monument of stones with a stake thereon, as

the north-east boundary of that tract of land commonly called the Gore.
“After which we proceeded to Bullock’s Neck, and on the south-west cor-

ner thereof erected a red cedar post, marked with the letters I H. C. R.,with
the figure of an anchor thereon; and from thence running a line north-east,
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making the same allowance for the variation aforesaid, to a black oak tree,
marked with the letters G. C. C. R., then to a large white oak, marked with
the letters G. B. C. R., then to a white oak post, set in the ground with a heap
of stones around it, marked with the letters G. W. C. R., with the figure of an

anchor thereon, being three miles distant from Bullock’s Neck, afore-
said. After which we proceeded to the north-easternmost part of the bay on
the -west side of Rumstick Neck, and from a point where a locust post was
erected, run a line three miles north-east, with the same allowance for the va-
riation, and at the extremity of said line erected a monument of stones, from
which we run a line to the north-east extremity of that line, drawn from the
south-west corner of Bullock’s Neck aforesaid ; the course whereof being
west thirty-eight degrees north, according to the magnetic needle, the distance
of nine hundred and ffty-five rods ; marking trees, and making other bounda-
ries in the course of said line.

“After which we proceeded to the north-east corner of Bristol Harbor, and
from high-water mark, which was some rods distant north-east from the bridge
leading to Swansey Ferry, we run a line three miles north-east, still
making the same allowance for the variation, and at the extremity of which
line we erected a monument of stones. Then we run a line from the north-
east extremity of the line drawn from Rumstick aforesaid, the course whereof
being south twenty-five degrees east till it met with the termination of the
line drawn from Bristol Harbor aforesaid ; the distance whereof being nine
hundred and twenty -seven rods ; and from thence a straight line to the bay at
TowesetNeck, making proper boundaries in the course of said line.

“ After which we proceeded to the eastern side of the Narraganselt Bay,
and on the easternmostpart of a cove in the said bay, which is southward of
Nanaquacket, run a line three miles east, (still making the same allowance
for the variation,) at the extremity whereof we marked a gray oak tree with
the letters C. R., with the figure of an anchor thereon.

“After which we proceeded to the mouth of Fall River, and from thence
measured four hundred and forty rocs southerly on the shore as the said
shore extendeth itself from the mouth of said Fall River, and from the point
where the said four hundred and forty rods reached, being east thirty-five de-
grees south of the southernmost pointof Shawomet Neck, we run aline three
miles east, with the same allowance for the variation; in the course whereof
we marked divers trees, and came to a large pond, on the west of which was a
small oah between two large rocks, and from thence measured over the said
pond to a bunch of maples, two whereof we marked with the letters I and F,
standing on a place called Ralph’s Neck, being the extremity of the said
three miles ; from thence we run a line south twenty degrees west two thou-
sand one hundred and twenty-three rods, (making proper boundaries in said
line,) till we met the termination of the three-mile line, run from the cove
southward of Nanaquacket aforesaid.

“ After which proceeded to a place called Church’s Cove, in said bay. and
12
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run a line three mires east, making (he same allowance for the variation
aforesaid, and at the extremity whereof, and near the sea, we erected a monu-
ment of stones, and from thence ran a line north two degrees and a quarter
east, one thousand nine hundred and forty-one rods, till it also met the termina-
tion of the said lino drawn from the first-mentioned cove as aforesaid ; making
proper boundaries in the course of said line.

“The aforegoing is a justaccount of our proceedings , and report (he same
accordingly.

(Signed,) J. HONEYMAN, Jr.,
GEORGE WANTON,
GIDEON CORNELL,
GEORGE BROWN.

And it is voted and resolved, That the said report be, and is hereby, accepted
by this assembly.”

[Public laws of Rhode Island, published by authority, at the January
session, 1798.]

APPENDIX.—No. 11.

Extracts from the legislative acts of Massachusetts and Rhode Island, with the
agreement of the joint commissioners in 1791.

Act of Massachusetts.

In 1791, on the Bth of March, the legislature of Massachusetts passed the
following act:—

Whereas, it appears by communications received from the governor of the
state of Rhode Island, that disputes and difficulties have arisen respecting the
boundary line between this Commonwealth and the said state of Rhode Island:
to prevent which in future, and to promote harmony and affection between the
citizens of this Commonwealth and such state,—

Sect. 1. Be it enacted, fyc. The Honorable Walter Spooner, Elisha May,
and David Cobb, Esquires, be, and they hereby are, appointed commissioners,
on the part of this Commonwealth, for ascertaining the boundary line between
the same and such the said state of Rhode Island. And the said commissioners
are hereby authorized and empowered to meet such commissioners as may be
appointed and invested with similar powers for the above purpose, by the legis-
lature of the state of Rhode Island, and, in conjunction with them, to ascertain,
run, and mark, such boundary line, upon the principles that have heretofore been
agreed upon by commissioners from Great Britain, or by the respective legis-
latures of the late province of Massachusetts Bay, and the colony of Rhode Isl-
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and and Providence Plantations, for that purpose appointed, if those principles
can now be ascertained; otherwise, the said commissioners, on the part of this
Commonwealth hereby appointed, are authorized to agree upon such princi-
ples, touching the running said line, as, from the best documents they can ob-
tain, may appear to them just and reasonable ; which line, when so ascertained,
shall forever afterwards be considered and held to be the true and just

boundary line of jurisdiction between this Commonwealth and the state
aforesaid.

To prove that this state has never acquiesced in the line proposed, see, also,
resolves of Massachusetts, in 1779, wherein she declares, that “this state hath
a clear right to all lands contained within the established and known limits of the
old colony of Plymouth.'"

APPENDIX.—No. 12
Act of Rhode Island.

In 1791, at the May session, the Rhode Island legislature also passed the
following act:—

Whereas, difficulties and disputes have arisen respecting the boundary line
between this state and the Commonwealth of Massachusetts, —to prevent
which in future, and to promote harmony and affection between the citizens of
this state and such Commonwealth,—

Be it enacted, $-c. That the lion. Wm. Bradford and Jabez Bowen, Esqrs.,
and Mr. Moses Brown, be, and they are hereby, appointed commissioners, on
the part of this state, for ascertaining the boundary line between the same and
the Commonwealth of Massachusetts; and the said commissioners are hereby
authorized and empowered to meet such commissioners as have been appointed
and vested with similar powers, for the above purpose, by the legislature of the
Commonwealth of Massachusetts, and, in conjunction with them, to ascertain,
run, and mark, such boundary line upon the principles that have heretofore been
agreed upon by commissioners from Great Britain, or by the respective legislatures
of the late province of Massachusetts Bay, and the colony of Rhode Island and
Providence Plantations, for that purpose appointed, if those principles can now
be ascertained; otherwise, the commissioners, on the part of this state, hereby
appointed, are authorized and empowered to agree upon such principles, touch-
ing the running said line, as, from the best documents they can obtain, may
appear to them just and reasonable, — which line, when so ascertained, shall for-
ever afterwards be considered and held to be the true and just boundary line of
jurisdiction between this state and the Commonwealth aforesaid.
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APPENDIX.—No. 13.

Agreement of the Joint Commissioners in August, 1791.

Wrentham, 17Ik of Bth month, called August, 1791. We, the commission-
ers, appointed by the states of Massachusetts, and Rhode Island and Provi-
dence Plantations, to ascertain and mark out the boundary lines between said
states, having met at Wrenlham, and conversed upon the several claims, do
agree to begin to measure Charles River, and measure off three miles from the
most southerly part, as claimed by Rhode Island, and described by a plan or
draft, made by Joseph Harrison, one of the commissioners who run said line
in 1750; also, to run off three miles south from such waters as the commission-
ers from Massachusetts may assign as, in their opinion, to be the most south-
erly part of Charles River, making such monuments as may appear necessary;
and that the same be laid before the respective states, as the bounds which,
according to our several opinions, ought to divide the same, agreeably to their
respective charters; and we, being of different opinions, and therefore not able
to settle the line, do also agree to recommend to the said states to submit the
matter in dispute to indifferent men from the neighboring states, or to unite
in an application to congress to settle the same, agreeably to the respective
charters, and the constitution of the United States.

We also further agree to perambtilale the line between the two states, and ascer-
tain the hounds agreeably to the determination ofking and council, sofar asfrom
Bullock's Point eastward, leaving the line from Pawtucket Falls to be

run and settled when the north lihe is settled, agreeably to the within
orforegoing agreement.

(Signed) WATER SPOONER,
ELISHA MAY,
DAVID COBB,
JABEZ BOWEN,
MOSES BROWN,
WILLIAM BRADFORD.

In pursuance of the recommendations of the joint commissioners of 1791, to
leave the line from Pawtucket Falls to be run and settled when the north line
is settled, both states appointed commissioners, in ISOI, in 1810, in 1818, and
1825, whose negotiations, though long continued, not proving successful,
Rhode Island commenced a suit before the supreme court in 1832.
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APPENDIX.—No. 14.

Report of Rhode Island Commissioners in 1792.

“To the general assembly of the state of Rhode Island and Providence Plan-
tations, now holden at Providence:—

“Agreeably to appointment, we, your commissioners, have had several inter-
views with commissioners from the state of Massachusetts, and conferred on
the subject of the boundary line between the two states, and entered into an
agreement respecting the principles and mode of ascertaining the same, which
we hereunto present.” (See the foregoing agreement. Here that portion of
the report which relates to the northern boundary line is omitted, the United
States Court having settled it.)

“We then proceeded to Bullock’s Neck, and run north-east from thence,
three miles, which passed by the monument erected by the commissioners of
this state, in 1740, about thirty-four rods; thence, we went to Rumstick Cove,
and measured off three miles north-east, which terminated eight rods short of
the old monument; we then run from the north-easterly part of Bristol Harbor,
as far as salt grass grew, three miles north-east, which fell short of the formei
monument about thirty-seven rods.

“In measuring down from Fall River, where it enters the bay, to find 440
rods, mentioned in the decree of king and council, as the spot to begin at, by
going round a small bay we came to the place where the neighbors said the
commissioners of 1746 ran from, but the Massachusetts commissioners

OBJECTED TO THIS MODE OF MEASURING ROUND THE COVE, OR INLET, AND

claimed a straight une. It appeared, on measuring the three miles east of
this station, that it terminated westward of the former bound, but the course
leading into Wattupper Pond, the exact distance was not ascertained. The
east line from Nannaquaget, fell short about 127 rods, and that from Church’s
Cove fell short 168 rods of the monuments now standing and shown by the
neighbors.

“ In the several measurements in these lines, no allowance was made for the
crook or sag of the chain, though several lines ran through thick swamps. At
a meeting at Providence, and conferring on the subject, the commissioners of
both states concluded to repoit a state of the business, so far as we had pro-
ceeded, not being able to agree upon any other proceeding in our appointment.

“In readiness to give such further information on the subject as we may be
able, and the assembly may require, we respectfully submit our report.

“JABEZ BOWEN,
MOSES BROWN,
WM. BRADFORD.”

“Providence, 20th 2d month, called Feb., 1792.”
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APPENDIX—No. 15.

Report of Massachusetts Commissioners, appointed 1791.
The commissioners appointed by an act of the legislature of the Common-

wealth of Massachusetts, passed on the Bth day of March, 1791, for ascertain-
ing the boundary line between this Commonwealth and the state of Rhode
Island, have carefully attended to the services assigned them, and take leave
to report their doings:—■

On the 15th day of August last, we, by agreement, met the commissioners
from the state of Rhode Island, at Wrentham, in this Commonwealth, and
after exchanging the powers under which we severally acted, we proceeded to
discuss the subject that gave rise to our appointments, in the course of which
it appeared that the state of Rhode Island, from their construction of this ex-
pression, “ three miles south of Charles River, or of any and every part
thereof,” in the ancient charter of the Colony of Massachusetts, and as the
south bounds of the same, claim near three miles north upon this Common-
wealth, than the present line of jurisdiction between the two governments.
The commissioners of the Commonwealth, from the circumstance that the
branch, now called Charles River, and from which the claim of the state of
Rhode Island would run three miles south to ascertain the south boundary of
the Commonwealth, could not have been known by the name of Charles at the
time of granting the Massachusetts charter in 1021; and from this line being
ascertained and fixed at a different place by commissioners chosen by the
colonies of Massachusetts and New Plymouth in 1664, at a time when the
intentions of the grantor and grantees must have been known—-are convinced
that this claim of the state of Rhode Island is ill founded; but to complete, if
possible, the intentions of our appointments, and that the dispute between the
governments might be amicably adjusted, we united with the commissioners of
the slate of Rhode Island, in the agreement as in No. 1.

In examining and comparing the charier of the two governments granted by
the successive kings of England, under which both claim, it appears that the
first charter of the colony of Massachusetts was granted by King James the
First, in 1621, and resigned a certain territory to that colony, bounded by an
east and west Hue, which wr as to be “ three miles south of Charles River, or of
any and every part thereof.” The same expression is also used for limiting
a part of the bounds of the old colony of Plymouth, and was probably
copied from their charter into the Massachusetts, to prevent an interfe-
rence of claims ; the same line is adopted in the charter from King Charles the
Second to the colony of Rhode Island, granted in 1663, and is their northern
boundary. The erection of a third government, referring to the same bounds,
seems to have rendered it necessary for Plymouth and Massachusetts to ascer-
tain their bounds; accordingly, those two governments, in 1664, appointed
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commissioners to survey the most southern branch of Charles River, and to lay
off from thence three miles due south as their boundary line by charter. This
was accordingly done, and they fixed upon a large tree, thenknown and since no-
ted, by the name of the Angle Tree, as the north line of Plymouth, and the south
line of Massachusetts. The knowledge and name of the place is preserved .

and the Commonwealth, in order to perpetuate it, have erected, in the place of
the tree, the remains of which are now to be seen, a handsome stone monu-
ment, which bears the name of Jingle Tree, and is explained by suitable inscrip-
tions on the different faces of it. This the commissioners apprehend to have
been the true and original boundary, and is three miles south of the most
southerly waters of Charles River. It does not appear that the colony of
Rhode Island ever expressed any dissatisfaction respecting their northern
boundary until 1716, or thereabouts, which finally ended in the appointment of
commissioners by both governments in 1718, who fixed a new station about
two miles north of the Angle Tree, and which was called, after the surveyors,
“Woodward and Saffrey’s station.” This place is well known, although no
records of it have been preserved, or the proceedings of the commissioners
ratified by either government; yet the line drawn from it has been practised
upon as the line of jurisdiction between the governments from that to the pres-
ent time. This Commonwealth then lost two miles in width along

THE NORTHERN LINE OF RHODE ISLAND, AND SEEMS TO HAVE ACQUIESCED
in the agreement upon principles or generositt. The ancient charters
ofNew Plymouth and Rhode Island were irregularly bounded on one another;
the former, as was supposed, by the shores of the Narragansett Bay, the latter
by three miles east of those shores. This interference of boundary, however,
appears not to have given any discontent, as the dale of the charier of New
Plymouth was prior to that of Rhode Island, and the peaceful jurisdiction to
the shores of Narragansett Bay teas enjoyed not only by the old colony ofPlym-
outh, but by Massachusetts, (after these two colonies were united by the char-
ter of 1691) down to the year 1730, at which time the colony of Rhode Island
passed an act claiming the jurisdiction of the territory on their eastern bound-
ary, granted to them, by charter, in this act; and in the subsequent dispute and
determination of the subject, not a claim, nor the intimation of one, but that
their northern boundary was satisfactory, as established in 1718. In 1740,the
king of Great Britain, who was then the sovereign of these states, appointed
commissioners to hear and determine the dispute then existing between the
governments, who, after hearing the parlies, came to the determination as in
No. 2., by which the extent of the Rhode Island charter was allowed, and the
jurisdiction of Massachusetts cut off from the shores of Narragansett Bay.
This judgment, unexpected by either party, was disapproved of by both, and
they accordingly appealed to the king in council, where, however, it was rati-
fied in 1746. As soon as this information was received by the colony of
Rhode Island, they proceeded to appoint their commissioners, and assigned the
time of meeting for them to begin running the lines that had thus been deter-
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mined, and they gave information thereof to the governor of this province;
but the legislature not being convened until some time after the period affixed for
the Rhode Island commissioners to begin the survey, they thought it unnecessary
for them to join in the commission. These lines we perambulated in company with
the commissioners of the state of Rhode Island, and, excepting one or two sta-
tions between Providence and Bristol, which were well ascertained, we found

THAT THEY HAD ENCROACHED UPON THIS COMMONWEALTH FROM ONE QUAR-
TER to three quarters of a mile in width. We were attended by suit-
able persons, approved by both parties, for miking the necessary observations
and surveys. Here, probably, all further dispute, relat.ve to boundary lines
with the colony of Rhode Island, would have forever ended, had it not have
been for the rage of political parties at this time within that colony, one of
which, to effect a decided majority, was extremely anxious for an extension of
northern jurisdiction. Influenced by these motives, and perhaps in some meas-
ure by their late success, they, in 1748, brought forward a new claim for
extending their northern boundary beyond the line established in 1718 ; and, to
support that claim, they appointed commissioners in 1750, to examine what is
now called Charles River, and from the most southern part of the same, to sur-
vey off three miles as the boundary of Massachusetts, agreeably to their char-
ter. A plan of this survey was laid before us, and a copy of it herewith pre-
sented. We have inserted our own survey of what we conceive to be the
most southern part of Charles River, as intended by the charter, above Whi-
ting’s Pond, and the position of the Angle Tree. It may not be unnecessary to
observe, that at the southern head of what we call Charles River, is a place
known by a large chestnut tree; thence the stream descends to Whiting’s
Pond, where it forms a considerable lake, and afterwards, resuming its proper
shape, (and now known by the name of Mill River or Brook,) pursues its course
in a northerly direction, till it joins that stream which is known by the name of
Charles River, the confluence of the two streams six miles more northerly than
the chestnut tree at the southern head of Charles. Afterperambulating the bounds
now practised upon, and ascertaining their deviationsfrom the slalionslo which they
ought to have been fixed, and learning the principles upon which Rhode
Island supports her claims, and the extent of them, we adjourned to the sth day
of December last, there to meet at Providence, in the state of Rhode Island, at
which time and place we met with the commissioners from Rhode Island, and

afterfully discussing the several claims, and endeavoring to candidate the differ-
ence between the two stales, agreeable to the powers of our commission, we were
convinced that no agreement can be made at present ivilh them, unless we yield a

valuable territory, to ivhich they have no claim, and which we hold not only by
repeated charters, but by the agreement of the slate of Rhode Island in 1718;
and sofar from its appearing that encroachments have been made by this Com-
monwealth on that slate, that the contrary is notoriously the fact.

(Signed,) WALTER SPOONER,
ELISHA MAY,

Boston, February 21st, 1792. DAVID COBB.
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APPENDIX—No. 16.

Depositions of Benjamin Viall, Nathaniel Viall, and Henry IV. Charlton.

I, Benjamin Viall, of Seekonk, in the county of Bristol, of the age of sixty-
two years, do depose and say, that I have always lived in the same neighbor-
hood. I remember of an inque.-t of a coroner’s jury, in which my uncle

)

Nathaniel Viall, was one of the jury. In 1815, at the time of the great gale,
Mr. Allen Viall was drowned in Seekonk River, and found on the shore a lit-
tle below Pumham Island. I went after Caleb Carpenter, the coroner of Bris-
tol County, to have a coroner’s inquest on the body. Mr. Carpenter and
Elkanah French, Esq., came for the purpose of holding an inquest; but the
friends of the deceased had concluded, as the death was no doubt accidental,
to have the funeral and burial without an inquest, which was accordingly
done. I never heard of Rhode Island authorities holding an inquest on bodies
found on the eastern sid; of the river, till some time after the death of said Mien
Viall. The owners of the land adjoining the river have always, since my re-
membrance, occupied the shore, flats, and islands on the eastern side, cutting
grass, digging clams, and gathering seaweed. I never knew of any jurisdic-
tion exercised by Rhode Island over the land, or flats, or islands, on the eastern
side ofsaid river.

(Signed,) BENJAMIN VIALL.
Bristol, ss.—At Seekonk, August 3d, 1846. Then the above-named Ben-

jamin Viall personallyappeared, and made oath that the above affidavit, by him
subscribed, was trne.

Before me,
(Signed,) VIALL MEDBURY,

Justice of the Peace.

I, Nathaniel Viall, of Seekonk, in the county of Bristol, yeoman, of the ao-e
of eighty-four years, a native of said town, having lived in the same neighbor-
hood nearly all my life, do depose and say, that I was one of a coroner’s jury
upon the body of a person drowned in Seekonk River, and loft by the tide on
Bullock’s Point, a little north of south-west point, and some 50 rods north of
the Rhode Island monument. This jury was summoned by the coroner of
Bristol County. The other jurymen were of Rehoboth, as Seekonk was not
then set off. The body, after the inquest, was buried on the point. This was
forty or fifty years ago. John Brown was coroner ; Philip Miller was the
constable who summoned the jury. Jabez Bullock, jr., was a witness. I be-
lieve the jury, Mr. Brown, Miller, and Bullock, are all dead. I was present at

13
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two other inquests held on bodies of persons drowned in the same river, and
foond on Bullock’s Neck. I think I was a juryman on one of the occasions,
but am not certain. The inquests on these bodies were held by the coroner of
Bristol County, and by a Rehoboth jury, each time. lam not certain how long
after the first inquest the others were held. It was some years. I never
knew of an inquest held by the authorities of Rhode Island, on a body found
on the east side of Seekonk River. I never heard of any jurisdiction exercised
or claimed by Rhode Island on the eastern side of Seekonk River, till quite lately.
I know that, ever since my remembrance, the owners of land on the easternside
of Seekonk River, always occupied to low-water mark, cut grass, dug clams,
and gathered seaweed. The shores were always considered parts of the adjoin-
ing farms, and belonged to Massachusetts.

(Signed,) NATHANIEL VIALL.
Bristol, ss.—At Seekonk, August 3d, 1846. Then the above-named

Nathaniel Viall personally appeared, and made oath that the above affidavit,
by him subscribed, was true.

Before me,
VIALL MEDBURY,

Justice of the Peace.

I, Henry W. Charlton, of Seekonk, in the county of Bristol, of the age of
forty-five, do depose and say, that some seven years ago, I acted as constable
in summoning a coroner’s inquest upon the body of a child found dead upon
the shore of Seekonk River, below high-water mark, at a place near Bucklin’s
Island, on the eastern side of said river. Ezra French, of said Seekonk, was
the coroner. The verdict was, that the child was thrown into the river by some
person unknown. This inquest was taken under the laws and jurisdiction of
Massachusetts. I own a part of Bucklin’s Island, and the flats between the
same and the eastern side of Seekonk River. These flats are dry at low
water. I have been taxed for my share in the island and flats by the town
of Seekonk ever since I purchased ; and I never heard of any claim to the ju-
risdiction of Bucklin’s Island, or the flats on the eastern side of the same, by
Rhode Island.

(Signed,) HENRY W. CHARLTON.

Bristol, ss.—At Seekonk, August 3d, 1840. Then personally appeared
the above-named Henry VV. Charlton, and made oath that the above affidavit,
by him subscribed, was true.

Before me,
VIALL MEDBURY,

Justice of the Peace.
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APPENDIX.—No. 17.

I, Joseph Smith, of Pawtucket, in the county of Bristol, and Commonwealth
of Massachusetts, of lawful age, depose and say, that I have lived in said town
of Pawtucket over twenty years. I have been the owner of a wharf on the
eastside of the Pawtucket River, in said town, since 1826, and I have enlarged
it at various times since. It is now about COO feet in length, and about forty
feet in width below high-water mark. I have always supposed it to be in
Massachusetts ; the old deeds of the property were recorded in Massachusetts ;

it has been taxed, ever since I knew it, in the town of Pawtucket; and I never
knew or heard that any authority in Rhode Island ever claimed or exercised
any jurisdiction over it; and they have never taxed it. It has been always
used for the coal and lumber business, and is so used at this time. I have
always supposed that all the wharves, and other properly, below high-water
mark, on the east side of the Pawtucket River, were in Massachusetts, and
they have always been reputed to be in this state. There is, on the east side
ofPawtucket River, below the falls in this town, below high-water mark, a very
large amount of property. There are many valuable wharves, on which exten-
sive business is done, and they have all been reputed to be in Massachusetts,
and have been taxed within it ever since I knew any thing of this place. I
have always heard that the line of the town, north of the falls, was by a line due

north,from the east abutment of the bridge, at the falls, and such has been the
repute respecting it, in this place. If the line should be established where the
commissioners have marked it, this town would be deprived ofproperly, ivorth,
I should think, over $1,000,000, that I have always supposed, and has always
been reputed, to belong to this town, and a part of which has always been
governed by it. In my opinion, to have the line run as the commissioners
have marked it, would be a very serious inconvenience to the owners of prop-
erty along the shore, and a great disadvantage to this town.

JOSEPH SMITH.
Bristol, ss.—Jan. 1, 1848. Then personally appeared the above-named

Joseph Smith, and made oath that the above affidavit, by him signed, is true.

Before me, C. B. FARNSWORTH,
Justice of the Peace.

I, Han Carpenter, ofAttleborough, in the county of Bristol, aged about sev-
enty-four years, depose and say, that I now live, and have always lived, near
the south-west corner of Attleborough, within about twenty rods of the Black-
stone River, and about thirty rods from the Pawtucket line. My father and
my grandfather lived at the same place before me. Ever since I can remem-
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bor, I have always heard it said, that the line between Massachusetts and Rhode
Island was a due north course from the east abutment of the Pawtucket
Bridge, at the falls, and it was said to run through the centre of the “ Old Slone
Chimnnj House," so called, a house on the west side of the Pawtucket River,
owned formerly by Ichabod Jenks; and the land on the west side of the river,
east of that line, used to be considered to be in Massachusetts. The line, running
north, struck the river a little ways north of my house, and came across a good
ways further up, near where some buttonwood trees are now standing. There
used to be a heap of stones where the line came across the river. They were on
my father’s land, which is now owned by me. I have heard my father, and
others, very often call them the state bound. When I was a boy, I was teaniino-
home some stone, with my father, and came along with the team, and was
going to take them; but he told me not to take them, for they were the state
bounds. That heap of stones is now partially removed, and partially covered
up with gravel, washed on ; but some of the stones are now there. I should
think that heap ofstones to be not less than twentyfive or thirty rods west of the
line recently run and marked for the state bounds, by the commissioners. The
line further north was said to run through the centre of a red house, at a place
then called “Robin Hollow,” and that bouse was always said to be on the line-
But that place is many rods west of where the line is marked by the commis-
sioners. A part of my father’s farm, now belonging to me, was originally
bounded on the state line, and we have always occupied to wdiat we called the
line. But the new line is drawn, the whole distance, many rods,—how far, I
can’t exactly say,—easterly from the line by which we have always occupied.
The line, as recently drawn, does not strike the river till you come to Central
Falls, about half a mile south from my house, and runs between my house and
the river.

Bristol, ss.—Dec. 31, 1847. Then personally appeared Dan Carpenter,
named in the foregoing memorandum of testimony, who gave the foregoing
testimony, as there written, which was carefully taken down by me, and read
over, and understood by him. He requested, on account of his age, to be ex-
cused from signing the same. He then made oath to the truth of all the mat-
ters contained therein, as read over to him.

Before me, C. B. FARNSWORTH,
Justice of the Peace.

I, William Ide, of Seekonk, in the county of Bristol, and Commonwealth of
Massachusetts, of lawful age, depose and say, that I have been an assessor of
the town of Seekonk ever since 1838. During all that time, the assessors
have assessed taxes on all the property between high and low-water mark, on
the east side of Pawtucket and Providence Rivers, from the town of Paw-
tucket to Bullock’s Neck. There has never been any objection made against

[Jan.
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our right to tax the same. The Boston and Providence Railroad Corporation
have always been taxed for property of much value below high water mark, which
taxes have always been paid. Formerly, part of the property belonged to the
Seekonk Branch Railroad Company, and it was then taxed to them, who paid
the taxes. No objection was ever made against our taxing the property, by
either company. The toll-house, on the east side of the river, at the Washing-
ton Bridge, at India Point, has always been taxed in the town of Seekonk.
Bucklin’s Island, containing about twenty acres, and the flats connected there-
with, situate in Pawtucket River, below high-water mark, has a/ivays been
taxed in the town of Seekonk, and has always been supposed to belong within
it; and the taxes on it have always been paid. I have been a collector of taxes
in the town of Seekonk for about seven years, and have collected the taxes
that have been assessed on the property on the east side of the aforesaid rivers
below low-water mark. lam about fifty years of age, and have always lived
in Rehoboth and Seekonk. Formerly, Rehoboth included Pawtucket and See-
konk ; and when Seekonk was incorporated, it included the present town of
Pawtucket. Ever since I can remember, the line of the old town of Rehoboth,
and, afterwards, of the town of Seekonk, was always said to be by a line bde

north from the east abutment of the bridge at Pawtucket Falls, to the tow n of
Attleborough, and such has been the common reputation ever since I can re-
member. I never knew of any exercise of jurisdiciion by any officers, acting
under any authority in Rhode Island, between high and low-water mark, on
the east side of the aforesaid river.

WILLIAM IDE.

Bristol, ss.—Dec. 7, 1847. Then personally appeared the before-named
William Ide, and made oath that the foregoing affidavit,by him signed, is true.

Before me, C. B. FARNSWORTH,
Justice of the Peace.

I, Robert Sherman, of Pawtucket, in the county of Bristol and Common-
wealth of Massachusetts, of lawful age, depose and say, that I have lived at
said Pawtucket about twenty years. I am a deputy sheriff for said county,
and have been since 1841. Since that time, I have many times served writs,
summonses,and warrants, on the east side of Pawtucket and Providence Rivers,
below high-water mark. I have always heard and understood that the jurisdic-
tion ofMassachusetts, and of Bristol County, extended at least to low-tvalermark;
and I never knew any officer from Rhode Island ever served any kind of process
from that state east of low-water mark. Among other cases, I once summoned
some witnesses at a place called “Cherry Grove,”in Seekonk, between India
Point and Bullock’s Neck, below high-water mark. They were on the shore
digging clams. I also once summoned a witness on the easterly end of Brown's,
or Central Bridge, over the Seekonk River, below high-water mark. And I have
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frequently served processes at other places below high-water mark, as aforesaid. I
never knew or heard that any objection was ever made to my jurisdiction, or
that of any other officer of Massachusetts, on the territory between high and
low-water mark, on the easterly side of said rivers, by any pretence that it was
not in Massachusetts. I have always understood that the line of this town north
of Pawtucket Falls was by a line due .north from them, and such has always been
the reputation in this place. I have been collector of taxes in this town for
several years, and have collected taxes assessed on the poll and estate of
Malachi Fallen, all of which lies on the territory recently set off to Rhode
Island by those commissioners who have marked a new line. He lived west
of said line, but has always been supposed to live in this town, and considered
a voter in it, and has voted therein while resident there.,

ROBERT SHERMAN.
Bristol, ss.—Nov. 7, 1847. Then personally appeared the above-named

Robert Sherman, and made oath that the foregoing affidavit, by him subscribed,
is true.

Before me, C. B. FARNSWORTH,
Justice of the Peace.

I. John Devlin, of Pawtucket, in the county of Bristol and Commonwealth
of Massachusetts, do depose and say, that I have been a resident of this
town about twelve years. I have owned a wharf on the easterly side of the
Pawtucket River in said town about four years. It extends about seventy
feet below high-water mark. It has always been taxed in the town of Paw-
tucket, and has never been taxed in Rhode Island, nor has any authority
been exercised over it in any way by any Rhode Island authority. I never
heard that any of the toharves, or properly thereon, or any other properly below
high-water mark on the easterly side of the Pawtucket River, had at any time been
taxed in Rhode Island; or that any officers or other authorities of Rhode Island
have exercised, or pretended to exercise any authority, over or on any territory,
or property, or persons, below high-water mark, as aforesaid. I think that
the establisment of the line of Rhode Island at high water mark, on the
east side of the Pawtucket River, would be a great injury to the property
below high-water mark, and would be a serious inconvenience to the owners
thereof. There is a large amount ofproperty, both above and below my wharf,
between high and low-water mark in this town, and the amount is fast increasing.

JOHN DEVLIN.
Bristol, ss.—Dec. 6, 1847. Then personally appeared the above-named

John Devlin, and made oath that the above affidavit, by him subscribed, is
true.

Before me, C. B. FARNSWORTH,
Justice of the Peace.
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I, John Crain, of Pawtucket, in the county of Bristol and Commonwealth of
Massachusetts, of lawful age, declare and say, that I own a wharf insaid Paw-
tucket, on the easterly side of the Pawtucket River below the falls, about half
of which was built about twenty years ago, and the other half within the past
year. The wharf is 261 feel in length, and 50 feet in width. About half of it
is between high and low-water mark, and it extends about 25 feet into the
river below low-water mark. I have been an owner in it about four years. It
was built for the coal and lumber business, and has been and will be occupied
for that purpose. The property has never, to my knowledge, been taxed in
Rhode Island, and I never heafd that any authorities from the state of Rhode
Island ever pretended to exercise any jurisdiction over the same. I never
heard of an;/ taxes being levied, or of any other jurisdiction being exercised, by
any town, county or state authorities in Rhode Island on the east side of the river
belowhigh-ivater mark. I w'as an assessor of taxes in the town of Pawtucket, I
believe, in 1834 and 1835 ; and at that time, all the wharves on the east side of
the Pawtucket River, however far they extended into it, were taxed in this town
without objection from any one. I never heard that any onepretended that they
were not in this town. The same wharves, and all that have been since built,
have always since been taxed in this town, and are at this time. The property
in this town below high-water mark is very valuable, has been fast increasing,
and by present appearances would probably be doubled within ten years. The
whole of the property of which I have spoken is owned by persons living in
this town, and it would be very inconvenient to the owners thereof to have the
line of the state of Rhode Island established at high-water mark. I have
lived in this town over twenty years, and have always heard it said that the
true line of the town and state was by a doe north line, northerly, from Paw-
tucket Falls to the line of the town of Attleborough. I know where the line
has been run by the commissioners north from the Blackstone River, and by it
territory is set over to Rhode Island, from the north-west part of this town, that
has always been a part of the town of Pawtucket. If the line should be estab-
lished as the commissioners have marked it, this town would be deprived ofprop-
erly worthfrom $BOO,OOO to$1,000,000, and about 1000 inhabitants, that I have
always supposed belonged to this town, that has always been reputed to belong
within it, and part of which has always been exclusively governed by it.

JOHN CRAIN.

Bristol, ss.—Dec. 0,1817. Then personallyappeared the above-named
John Crain, and made oath that the above affidavit, by him subscribed, is true.

Before me, C. B. FARNSWORTH,
Justice of the Peace.
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Statement of Russell Sutton,

I hereby certify thatI am about sixty-six years of age, and that I now live i
and always have lived, near the Washington Bridge, at India Point. I also
certify that the toll-house was formerly on the Rhode Island side of the river,
in the city of Providence, where I now reside; and the toll at saidbridge was
taken on this side, till about 35 or 40 years ago ; when the owners of the
bridge built the present toll house, on the east side of the river, on the made
land which was filled in for the road towards the east abutment of said bridge.

When the toll-house was on the Rhode Island side, it was frequently sur-
rounded by “ loafers and drunkards,” who annoyed the toll-keeper and others
in the vicinity ; and this was the reason alleged by Gen. James B. Mason, and
the otherowners, for building the house and collecting the toll, on the Massa-
chusetts side of the river.

Providence, Dec. 23, 1847. RUSSELL SUTTON.

APPENDIX—No. 19.

History of the four Bridges crossing the Seekonk and Pawtucket River, in-
cluding the Bridge at Central Falls.

Four bridges, besides the railroad bridge, in immediate proximity to the
Washington bridge at India Point, have been built across this river, and the
Blackslone, within the space of about as many miles. Two of them, Wash-
ington and Central Bridges, about one mile from each other, were built by
agreement and convention with the owners of the land on the Massachusetts
side, and are situated opposite the city of Providence.* One of the others is
in the densely populated village of Pawtucket, and connects Pawtucket, Mas-
sachusetts, with Pawtucket Village, in North Providence. The east half of
each of these three bridges, and the east abutments thereof, are within the
rightful jurisdiction of this Commonwealth. The other crosses the Black-
slone River at Central Falls, wholly within the true limits of Massachusetts,
and if the true line be established, some twenty or thirty rods east of the same.
Washington and Central, chartered in 1792, and built in 1793, are both toll-
bridges, and both tax about the samerate of toll, but the former takes at present
much the largest share of travel.

In 1814, the legislature of Rhode Island also granted a charter for a toll-

* The late Mr John Brown owned some of the land on both sides of the river,
when he built Washington Bridge.

APPENDIX—No. 18.
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bridge over the river at Pawtucket Palls, with a capital of ten thousand dollars.
But as the people at Pawtucket, and other towns north and east of that place,
in this Commonwealth, accustomed to pass that bridge, had to pay a toll on the
turnpike, a short distance beyond, before entering the city of Providence, a
petition was presented to the general assembly by Otis Tiffany and others, in
1822, for the repeal of this chaiter.

But, to return to the Washington and Central Bridges. It seems that, in
1792, Providence was quite a large and flourishing town, while Rehoboth,
(now Seekonk and Rehoboth,) contained but a comparatively small and scat-
tered population. The wealthy citizens of the former place knew that other
communications than those ofa ferry were desirable, and their enterprise caused
Washington and Central Bridges to be erected at an expense of nine or ten
thousand dollars each. In 1837, the records of the Washington Bridge could
not befound. But it was supposed the proprietors had then been overpaid to a
large amount for their investment, principal and interest. Yet the assembly
created a capital of $25,000; and when this shall be redeemed, (see Appendix
No. 20,) it is believed to be the intention of the state to establish a toll-bridge
for the emolument of the treasury of Rhode Island, like the Providence and
Pawtucket turnpike road before referred to, on which the citizens of this state
now pay a large tax for the same purpose.

It appears to have been known and understood, that the east half of Wash-
ington and Central Bridges, and the abutments thereof, were within the juris-
diction of Massachusetts. This is corroborated by the conditions of the bond
of the late John Brown, Esq., in relation to the repairs of roads in this state, at
the Washington Bridge ; (see Appendix No. 21, hereto annexed,) and by the
fact that the proprietors of Central Bridge have also kept the roads in repair,
in that vicinity, in the town of Seekonk, formerly Rehoboth; by the fact also
that the people of Rehoboth, being desirous that bridges should be built, made
no complaint about their erection to the legislature, but, by labor if not capital,
made contributions to the enterprise; and by the fact, also, that the town of
Seekonk now owns, as did the town of Rehoboth formerly, some of the land
near these bridges between high and low-watef mark; and farther, that
Bucklin’s Island, near the centre of the river, between Central and Pawtucket
Bridges, has always been owned and taxed in Massachusetts, as well as the
flats between the same, on the eastern side of Seekonk River. All the other
documentary evidence before recited, goes also conclusively to show that the
“true boundary line” is, and always has been, the channel or centre of said
river; that, if not, it is impossible to conceive on what ground it should be
defined, “ ordinary high ” instead of low-water mark.

Pawtucket Bridge was first erected in 1711, at the joint expense of the col-
onies of Massachusetts and Rhode Island.

In 1730, having become dangerous to passengers, it was “ demolished” by
persons appointed so to do by Massachusetts and Rhode Island. In 1731, it
was rebuilt at the joint expense ofMassachusetts and Rhode Island. In 1772

14
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a grant was made by the Rhode Island legislature to repair it, provided Massa-
chusetts would build one of the abutments ! Appropriations were also made by
Rhode Island for the same purpose, in 1748 and 1807 ; and in 1808, the bridge
was built at a cost of seventeen hundred dollars, of which sum, seven hundred
dollars was raised by lottery, (and of course a large share of the tickets sold
in Massachusetts,) #5OO by subscription in Massachusetts and Rhode Island,
and $5OO by the state of Rhode Island.

When the charter for a toll-bridge at this place was granted, in 1814, nor
until it was repealed in 1822, is it probable that Rhode Island entertained the
idea of deriving a revenue ofseveral thousand dollars per annum, by the col-
lection of tolls on the turnpike, from passengers crossing this bridge from Mas-
sachusetts to the city of Providence, as is the case at the present time.

A report from a committee of the legislature of the state of Rhode Island,
made in 1841, states, 11 that the town of JVorth Providence resists the liability of
that town to sustain the bridge, because they say it is not within their chartered
limits !” They recommend that the act of incorporation of the town of North
Providence should be so amended, as to extend that town to the slate line.
And they further state that “ there can be no qnestion the west abutment * of
the bridge is within the toicn of JVorth Providence, or in the city ofProvidence
and they also condescend to say “they are informed the eastern abutment teas

erected by the inhabitants of Massachusetts! ” Also “ that they are in favor of
so extending the Pawtucket turnpike, now in possession of the state, as to in-
clude Pawtucket bridge, inasmuch as the state have been, several years past,
deriving an income of upwards of two thousand dollars per annum from this
turnpike road,” a large portion of which is paid toward the support of this (the
Rhode Island) government, by the people of Pawtucket,” “ inasmuch as the
whole travel over the turnpike which does not come from Pawtucket itself,
passes over this bridge.”

It is admitted that, long before said report of said committee was made, in
1841, “ the original cost of this turnpike road, with twelve per cent, per annum
thereon, had been reimbursed to the corporation from the tolls received.” The
state having obtained the control of the turnpike road, the same committee
advise that the money for the erection of a bridge, (the present bridge,) be
raised by pledging the tolls on the road for the repayment thereof, and that,
at least until the bridge is paid for, the tolls be continued at their present
rate. The committee close by referring the house to the report of a former
committee, made on the same subject, at the January session A. D., 1836,
which states that it was the duty of the state to keep in repair one half of

Pawtucket Bridge.
Such is a brief history of this bridge, the dividing line of the two states (ac-

* The agreement of the majority not only gives to Rhode Island the west abutment, but
the whole bridge and the east abutment also ; and at that point monuments appear to be
now placed 10 to 20 feet or more eastof the east abutment, on to Massachusetts.
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cording to the decision of the royal commissioners) being a projecting rock,*
under the same; and such have been the means resorted to, by our sister,
Rhode Island to in effect, tax the people of this Commonwealth for passing
over this avenue.

Notwithstanding these facts, it has been stated, “that, from 1746 to the
present, comprising more than a century, said bridge has been maintained by
the state of Rhode Island, or the town of North Providence.”

And the following question is repeatedly asked : —“ If the state of Massa-
chusetts did not acquiesce in the lines run hy the Rhode Island commissioners in
1746, why has she refused or neglected to continue to pay her proportion of
the expenses of maintaining the bridge at Pawtucket, for the last hundred
years ?”

Now, it seems that the bridge aforesaid, according to the report of said
Rhode Island committee, has not, as alleged, been maintained by the state of
Rhode Island, or the town of North Providence, as aforesaid, but that said
bridge has been supported by lotteries, and by subscriptions in Massachusetts,
and that the “ east abutment was built by Massachusetts,'' which is nearly in con-
tact with the point where the “due north line” should be measured, from the
top of the projecting rock, under the bridge, to which reference has just been
had. {See Appendix No. 24.)

There is no evidence “ that Massachusetts ever refused to pay her proportion
of the expenses of maintaining the bridge at Pawtucket.” Nothing, therefore,
relative to this, has the least tendency to show that “Massachusetts has
acquiesced” in the lines, as run by the Rhode Island ex-parte commissioners
of 1746. Besides, those commissioners describe a due north line from
Pawtucket Falls, which is widely different from the one proposed by the ma-
jority. It was also stated that, “if the line had continued, as claimed under
the Plymouth colony grant, to the channel or thread of the river, from Bullock’s
Neck to Pawtucket Falls, nothing can be more clear, than that Massachusetts
was bound to maintain one half of all the bridges across the Seekonk River,
including that at Pawtucket Falls.” It is believed, that Massachusetts has too
much honor and magnanimity to wish to enrich her treasury by levying a tax
upon the citizens of a neighboring state, in the shape of an exorbitant toll, at
every ingress and egress of her territory. But it is supposed that these bridges,
or one of them, at least, will hereafter be kept in repair by Rhode Island for
such a purpose.

The Washington and Centra! bridges are held now-, as they have been here-
tofore, by proprietors, and one of them will probably so remain for the present.
The other (Washington) is a very substantial structure, well covered, and
in good repair, and, as near as could be ascertained, has derived an income,

* This rock was definitely pointed out to the commissioners, by Simeon Borden, Esq.,
as being the point whence to measure the due -north line to the south boundary of Massa-
chusetts.



108 BOUNDARY LINE. [Jan.

for the last seven years, since the present charter was granted, of about $4,000
per annum. If, therefore, the bridge is not even now redeemed and paid for,
according to the conditions of its charter, it is obvious that it will be very soon,
and that it will then revert to the'state of Rhode Island. (See Appendix No. 20,
hereto annexed.) Governor Brooks, in his address to the legislature, in 1817,
said, “Massachusetts will be among the last to impair the union of the states, as she
would be the last silently to abandon her own just rights.” And should
she now “abandon her own justrights," and sanction the report of the majority,
these toll-bridges will remain a perpetual tax upon the citizens of this Com-
monwealth, for the emolument of Rhode Island; and all the evils and aggres-
sions, of which the people of this state have so justly complained, will be still
farther multiplied and augmented.

If it be true, that “ Massachusetts is bound to maintain one half of all the
bridges across the Seekonk River,” (and she probably maintains, in payment of
tolls, seven-eighths of them,) it is equally true, that she is bound to receive one
half of the proceeds, if tolls are there to be demanded, (and the income of
one of these bridges, irrespective of repairs, will probably be, hereafter, more
than $5,000 per annum.)

Is it not, then, a question of the greatest importance, and worthy of the deep-
est consideration, whether Massachusetts shall do any act, or sanction any
agreement, calculated to fasten upon her people this enormous tax in all time
to come ?

CENTRAL FALLS BRIDGE.

The facts, with regard to this, are any thing but favorable to the establish-
ment of the line reported by the majority.

At the June session of the Rhode Island general assembly, in 1825, acharter
was granted to Jabell Ingraham, Esq., and others, to build this bridge, and it
was constructed the same year, at an expense of $4,100. Authority was given
by the state of Rhode Island to raise four thousand dollars of said sum by a
lottery, and the remaining sum of one hundred dollars was made up by the
manufacturers in the vicinity.

The whole bridge is some tiventy or thirty rods east ofa “ due north line from
Pawtucket Falls,” (the agreement of the majority proposes to place the whole
bridge, with part of the town of Pawtucket, Massachusetts, in Rhode Island,)
and, consequently, “stands wholly upon the soil rightfully belonging to Massa-
chusetts.” Rhode Island never even claimed to the easterly and northerly side
of this river, opposite this bridge ; and if (for the sake of argument) we admit the
centre of the river to be the line in this place, (as, since the agreement of 1791,
has been the line assumed by that state, till the north line could he settled, and
this one adjusted,) then it is certain, that one half of this bridge is now, and
always has been, upon the soil of this state. This same circumstance, ofbuild-
ing the Washington and Central bridges below the Pawtucket Falls, upon our

side of the river, has been recently urged by Rhode Island, to favor her claim
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there: and if this has had any influence with the majority, in agreeing to give
that state to high-water mark below the falls,why does it cease to operate above ?

So far as bridges are concerned, is there not just as much reason for going to
high-water mark, or as far as the water ever flows on the easterly side of the
river, above the falls, as there is for sanctioning this aggression below ?

Should Rhode Island grant a charter to build a bridge across “ Wallam Pond,’
in Douglass, in this state, and raise the requisite funds for that purpose, by
lottery, would that give her jurisdiction over Worcester County, or any part of
the town of Douglass ?

No man in Rhode Island was ever known, even, to make so preposterous a
suggestion, as that more than half the river at Central Falls could be claimed
by Rhode Island, (and every one knows she has no just claim or shadow of
title to this.) Yet, as that state has here chartered a bridge, extending to the
easterly and northerly side of the river, on the Massachusetts side, where she
never, before the appointment of the present commissioners, even pretended to
have any jurisdiction, why should these same circumstances have any influ-
ence to bar Massachusetts from going to the channel of the river below
Pawtucket Falls, and be wholly disregarded above them ?

This bridge is now, and has been, for some time past, in a decayed and
dilapidated condition; and, as Rhode Island does not at present derive any
revenue from it, except quite indirectly, by part of the travel from Massachu-
setts, crossing this avenue to Providence, over the Pawtucket turnpike, should
the report be adopted this will also probably become a toll-bridge, and the
people of Massachusetts be taxed, as on said Pawtucket turnpike, partly to re-
plenish the treasury of Rhode Island, but ostensibly for the purpose of “build-
ing and repairs.”

Then, too, without the least equivalent, or any just pretence whatever,
Rhode Island will take to her embrace almost the whole of the village of
Central Falls, with all the water-power and manufacturing establishments,
together with property contiguous to that place, and in the adjoining village of
Pawtucket, worth, probably, a million of dollars,—and, to use the language of
Mr. Borden’s report, “rightfully belonging to Massachusetts.” (See Appendix
Nos. 17 and 24.)

APPENDIX—No. 20.

Section sth of the Second Charier of Washington Bridge Corporation, granted
in 1841.

“ Whenever the amount received from all sources, including the tolls col-
lected from the first day of January, A. D. 1841, shall amount to the afore-
said capital stock of twenty-five thousand dollars, and an interest of six per
cent, per annum upon the same, together with such outlays as may be made for
keeping in repair, rebuilding and managing, the affairs of said bridge, (all such
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outlays to be made under the advice and direction of a commission or commit-
tee to be annually appointed by the General Assembly for that purpose, and
all charges for the same to be examined and allowed by the General Assem-
bly,) then said bridge and its appurtenances, and all other property of this
corporation, shall vest in and belong to the stale.”

APPENDIX—No. 21.

Bond of John Brown to the Town of Rehoboth.
Know all men by these presents, that I, John Brown, of Providence, in the

county of Providence, and state of Rhode Island, Esq., for and in consideration
of the town of Rehoboth having consented that a committee, appointed by the
hon. court of general sessions of the peace, holden at Taunton, in and for
the county of Bristol, state of Massachusetts, September term, seventeen hun-
dred ninety-eight, should lay out an open highway in said Rehoboth, of four
rods wide, lying on the westerly and north-westerly side of the following-
described line, (to wit:) Beginning at the south-east corner of Oliver Fuller’s
house, or near it, by the road leading to my bridge called India Point Bridge;
from thence, north seventy-five degrees, east about sixteen rods and twelve
feet to a stick and stones, then north seventy-five degrees, east sixty-five
rods to a stake and stone for a turn, then six degrees south one hundred
seventy-one rods and a half to the road leading by Joseph Cole’s dwelling-
house ; agreeing, nevertheless, to any alterations in said line (that may appear
to the committee best for the public,) the said court committee shall see cause
to make; and for other good causes and considerations moving thereunto:
Do by these presents covenant, promise, and engage, to the said town of
Rehoboth, for myself, my heirs, executors, administrators and assigns, that I
will make a good five-rail fence on each side of said highway, and make
said way good and passable for carts, carriages, and other passengers with
horses or foot, and that I will pave said road with sufficient stones, in such parts
as may be necessary, from the road by said Fuller’s, to make it good carting till
it comes to the top of the hill near the line between Capt. Walker’s and Josiah
Hart’s land, in twelve months after said road shall be laid out by said com-
mittee, and established by the hon. court of sessions, aforesaid, to be an open
highway; and I further promise and engage, for myself, my heirs, and
assigns, that said road shall be kept in good repair without being any expense
to said town, so long as I or they continue to receive toll for passing over said
bridge.

In witness whereof, I have hereto set my hand, and affixed my seal, this
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33th day of October, in the year of our Lord one thousand seven hundred and
ninety-eight

JOHN BROWN. [n. s.]
S Asahel Carpenter,Witnesses, < rn’ } iiMOTHY Walker.

A true copy of the original.
Attest, WILLIAM IDE,

One of the Selectmen of Seehonk.

APPENDIX—No. 22.

Extract from proceedings of the Rhode Island General Assembly in January,
1845 ; and a resolution of that stale, under the authority ofwhich, her comvns-
sioners have acted.

In General Assembly, January Session, A. D. 1845.

Whereas, commissioners have been appointed by the states of Massachu-
setts and Rhode Island to ascertain the boundary line of said stales from Bul-
lock’s Neck to Pawtucket Falls ; and said commissioners have had several
meetings, and partially examined the premises, in pursuance of said appoint-
ment, and are to meet in Boston on the twenty-seventh instant agreeable to
adjournment; and whereas a diiference of opinion has existed, and does still
exist, as to the boundary line of said states north of the line aforesaid, which
is now before the supreme court of the United States, and which has and still
is subjecting said states to great expense in litigating the same ; therefore,

Resolved, by this general assembly, that Messrs. Branch, and Bosworth,
with such as the honorable senate may add, be, and they are hereby appointed
a committee, to inquire into the expediency of passing an act including the
whole matter in dispute between said states, relating to their boundary lines,
and referring the subject to the same, or some other commissioners, on the part
of this state, provided a similar act shall be passed on the part of the state of
Massachusetts, for the purpose of terminating the controversy between the
states, and preventing unnecessary delay and expense.

In Senate read, and concurred, with the addition of Mr. Randolph.
True copy—Witness,

HENRY BOWEN, Secretary.

In General Assembly, January Session, A. D., 1845.
Whereas, Stephen Branch, Alfred Bosworth, and Albert C. Green, were, at

the June session of this assembly, A. D., 1844, appointed commissioners to



112 BOUNDARY LINE. [Jan.

confer ivilh commissioners previously appointed by the stale of Massachusetts, to
ascertain the true boundary line between the two states, from Bullock’s Neck to
Pawtucket Falls ; and whereas, a difference of opinion has long existed as to
the true boundary line, north and northerly of the line aforesaid, in relation to
which a suit is now pending between said states, in the supreme court of the
United States: and whereas this legislature are informed that there is now
pending before the legislature ofMassachusetts a resolution enlarging the powers
of their commissioners, and extending the same to embrace the whole dividing line
between said stales ; therefore,

Resolved, by this general assembly, that said commissioners be, and they
are hereby, authorized and empowered on the part of this state, to meet such
commissioners as are or may be appointed on the part of Massachusetts, with
full power to ascertain and settle the whole dividing line between said states,from
the korth-west corner of Rhode Island to the ocean ; and in case of a differ-
ence of opinion, to adjust and agree upon such dividing line as they shall
deem proper, either by compromise, or otherwise ; which said dividing line,
so ascertained or agreed upon, when ratified by the legislatures of both said
states, shall forever thereafter be and remain the dividing line between said
states ; any charter, agreement, or reported line, to the contrary not-
withstanding.

Resolved, That said commissioners be, and they are hereby authorized to
employ such surveyor and other persons, as they may find necessary to carry
the foregoing resolution into full effect.

Resolved, That the resignation of Albert C. Green, as one of (he commis-
sioners upon the boundary lines between this state and the state of Massachu-
setts, be, and the same is hereby, accepted.

Resolved, That Richard K. Randolph, be, and he is hereby, appointed com-

missioner, as aforesaid, in place of Albert C. Green, resigned.
True copy—Witness,

HENRY BOWEN, Secretary.

APPENDIX—No. 23.

Protest of the Minority against the Proceedings of the Majority, April 28, 1847.

Whereas an agreement has this day been entered into, between the com-

missioners on the part of the state of Rhode Island, and a majority of the

commissioners of Massachusetts, for determining the location of the boundary
line between said states, and for putting up monuments on the same from the

Atlantic Ocean to Burnt Swamp Corner, according to said location; from

which agreement, the undersigned, one of the Massachusetts commissioners
dissents, and respectfully protests, as in his judgment not designating the
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“ true boundary line.” And he objects to the erection of monuments on any
part of said line, on the ground that this part of the duty of the commissioners,
can be performed as well after their determination shall have been acted upon
by the legislature, as before; and therefore should not be done till said report,
and one which the minority contemplates making, shall have been made, and
acted upon, as aforesaid. And the undersigned also objects to said agreement
on the ground that it is one which, from the nature of its provisions, we have
no authority to make; and because it gives up past and present claims of the
Commonwealth, and otherwise compromits her rights.

(Signed) JOHNSON GARDNER,
One of the Massachusetts Commissioners.

Boston, April 28, 1817.

APPENDIX—No, 24.

Letters from Simeon Borden, Esq., Surveyor, to the Minority of the Commis-
sioners.

Fall River, 3d of Nov., 1845.
Dear Sir:

Doubtless you will like to know the result of the examinations which I was
about to make when I last saw you, the Rhode Island legislature having
closed their session ; and if they have any desire to fix the boundary, they have
doubtless clothed their committee with ample authority to treat upon the sub-
ject ; and it will probably be a satisfaction to you to know how the matter pre-
sents itself. To Messrs. Baylies and Lawrence I have written quite a long and
minutereport, a duplicate of which I designed to forward to you; but as you are
minutely acquainted with the “lay of the land” (as the sailors say,) I do not deem
it necessary to be so particular and minute in this communication. Since I saw
you I have completed the examination that I deemed necessary. I will now
give you the results, commencing at Seconnet, and present them in course.

First. The measurement from the bay opposite Sitehawset, we find too long
by 206.08 rods.

Second. The line measured from the inlet south of Nanequacket, we find
too long by 161 rods.

Third. The measurement from the mouth of Fall-River southerly 440 rods,
extends beyond the reputed line 89 rods ; but as the direction is about south-
west, the lines will be found only 43.6 rods asunder, when the measure is taken
at right angles—this distance however will place the whole village under the gov-
ernment ofMassachusetts, and add about 1000 inhabitants to Fall River.

In measuring the line from the bay eastward, we find the line must have
been too long by 204 rods, as this measure brings us to the margin of the pond
upon Ralph’s Neck, and it is probable there should be added some 8 or 10rods;

15
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but not knowing where the reputed line is in this neighborhood, I could not
determine the exact distance.

Fourthly.-—The measurement of the line from Bristol was found too long by
78.88 rods.

Fifthly. —The measurement of the line from Rumslick Cove was found too
long by 38.75 rods.

Sixthly.—The line from Bullock’s Neck was found too long by sixteen, or
more, rods.

Seventhly.—ln running the line from Pawtucket Falls, northward, we find
that the whole of the old Slater Mill should be in Massachusetts, and the next mill
south of it, and a portion of the other mills above the falls. There will, also, a

goodly number of dwellings fall upon the Massachusetts side of the north line.
At Valley (meaning Central) Falls, all themills and water-power will be uponthe
Massachusetts side of the line, with a considerable portion of the village. I have
compared the longitude of Burnt Swamp Corner, or the north-east corner of
Rhode Island, with the longitude of Pawtucket Falls, and find that corner too
far east, by 31.33 rods, and, as near as I could judge, the line was about twenty
rods too far east, near the point where Abbot’s Run unites with the Blackstone
River. Between this point and the falls at Pawtucket, the river has been con-

sidered the line. Of course, the distance is somewhat variable, corresponding
with the sinuosities of the river.

Thus it would seem, that there is not a single rod of the reputed easterly
and north-easterly line of Rhode Island, that does not stand dpon the

TERRITORY RIGHTFULLY BELONGING TO MASSACHUSETTS, ACCORDING TO THE

DETERMINATION OF HIS MOST GRACIOUS MAJESTY, IN COUNCIL, AT KENSING-

TON, &.C.
Since I completed the examination above described, I have visited Boston*

and have examined the map brought from London, by Mr. Everett, upon his
return to Boston. I could not discover any thing upon that map to iceaken the
claims ofMassachusetts to the territory which apparently belongs to her, according
to the foregoing representations . On the contrary, Ido not find any marsh or

inlet represented at the north-easterly corner of Bristol Harbor,— no small
ponds represented between the mouth of Fall River, and the line drawn 440 rods
southerly therefrom. Neither is there any inlet represented at the bay south of
Nannequacket. I think it therefore altogether probable, that the commission-
ers intended the measurement should commence at the high-water margins of

the bay, rather than the inlets. There were two little ponds between the Fall

River’s mouth, and 440 rods southerly therefrom. These ponds are not repre-
sented upon the map; and by comparing the lines drawn upon themap, with the
scale, I cannot discover that it was their intention to notice the small ponds in the

measurement from the mouth of Fall River, nor the small inlets in measuring
from the bay south of Nannequacket, and from the north-east corner of Bristol
llarb °r '

Yours, &c., &c., SIMEON BORDEN.
Dr. Johnson Gardner,

Vue de I’Eau.
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The following is in reply to a letter of January 29th, 1840.

Boston, Bth of February, 1840.
Dear Sir,
I had received a letter from Mr. Lawrence respecting the report. I have

taken the papers from the hands of the printer, and corrected the paragraph so
as to read thus “ From Pawtucket Falls to Bullock's Neck, the river being the
boundary, no other monument will be needed l wrote that report, as you are
aware, without record or notes ; Mr. Baylics sent me a letter which I wrote
him previous to leaving Pall River. I find 1 had confounded the two subjects
named in the commissioners’ report, viz.: The commencement of the measure-
ment of thethree mile lines, which tens to be commenced at high-water mark, with
the boundary from Pawtucket Palls to Bullock’s Neck. I had no intention of
stating anything different from the record, which I was unable to refer to at
that time. I feel under many obligations to you for having stopped the print-
ing of the report before the correction.

Presuming, from tire tenor of Mr. Lawrence’s note, that the amendment will
be satisfactory, I have ordered the printer to go on with it.

Respecting the starting point at Pawtucket Falls, I am of the opinion ex-
pressed in my report. If my recollection serves me, the eastern side of the
river was named in the report of the commissioners as the boundary ; note the
rock under the bridge is so situated that, whether it be high or low water, itwill be
the east side of the river ; and I think if you will, when you next visit Paw-
tucket, just step down upon the wharves below the bridge, and examine the
appearance of the rocks, you will select the same point I did to commence the line
from thence north to Burnt Swamp Corner.

Yours, &c., in haste,
SIMEON BORDEN.

Hon. Johnson Gardner,
Vue de V Eau.

In answer to another letter addressed to Simeon Borden Esq., May 31, 1847,
the following was received:

Wareham, June 12th, 1847.
Dear Sir,—

I, several days since, received a letter from you, mainly in relation to the
boundary line. At the time 1 received it, I was very busily engaged; and
thinking that if I did not answer immediately, no evil consequences would en-
sue, 1 laid it aside for a'-‘ more convenient season and since then, when I have
bad leisure, I have not thought of the subject. I have now just been looking
over some letters which have reminded me of my neglect, which I hope you
will pardon.
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In answer to your inquiries—
First. Respecting the due south line from Burnt Swamp Corner : I have

to state that I considered it a mere feeler, as it were, for the purpose of ascer-
taining the relative situation and character of the reputed line. I did not
think that a due south line would be finally adopted. I supposed if the old bounds
(or line first run) was to beregarded, they would run it in the directionfrom Burnt
Swamp to Pawtucket Falls, until it struck the river,—then I farther supposed
Rhode Island would not give up that part of Pawtucket Village over which
she has exercised jurisdiction, and of course, if the line was settled at all, the
river must be the boundary from thence to the Falls.

Second. “Where does the line terminate in the village of Pawtucket ?” I
have to answer, that the line we have run strikes the Blackstone near the
Home Print Works, and does not again leave the river until it comes near to the
meeting-house east of the bridge in Massachusetts.

Third. The bridge at Central Palls, (if my recollections are correct,) is on
the west of the line run, and the Home Print Works on the east.

Fourth. The line run from Burnt Swamp Corner to the Blackstone River
is not far from the reputed line ; more of the reputed line, however, lies west
of the line run, than on the east—one dwelling is changed by the line run
from Massachusetts to Rhode Island.

I believe I have answered all your inquiries, and do not think of any thing
further to relate with which you are not as well or even better acquainted than
I am.

Very respectfully, your humble serv’t,
SIMEON BORDEN.

To Dr. Johnson Gardner,
At Vue de V Eau.
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DECISION OF THE SUPREME COURT.

The decision of the Supreme Court, referred to in the foregoing pages, is as

follows:
SUPREME COURT OF THE UNITED STATES.

December Term, 1845.

The Stale of Rhode Island and'
Providence Plantations,

No. 1. vs. Complainant, J- Bill in Equity.
The Commonwealth of Mas- j

sachusetts. ]

Mr. Justice McLean delivered the opinion of the court.
We approach this case under a due sense of the dignity of the parties,

and of the importance of the principles which it involves.
The jurisdiction of the court having been settled at a former term, we have

now only to ascertain and determine the boundary in dispute. This, discon-
nected with the consequences which follow, is a simple question, differing
little, if any, in principle, from a disputed line between individuals. It in-
volves neither a cession of territory, nor the exercise of a political jurisdic-
tion. In settling the rights of the respective parties, we do nothing more than
ascertain the true boundary, and the territory, up to that line, on either side,
necessarily falls within the proper jurisdiction.

James let, on the 3d November, 1620, granted to the council established at
Plymouth, the territory on the Atlantic lying between forty and forty-eight
degrees of north latitude, extending westward to the sea. And on the 19th of
March, 1628,the council of Plymouth granted to Henry Roswell and others,
the territory of Massachusetts, which was confirmed by Charles Ist, the 4th
March, 1629. This grant was limited to the territory “ lying within the space
of three English miles, on the south part of Charles River, or of any, or every
part thereof; and also, all and singular the lands and hereditaments whatso-
ever, lying and being within the space of three English miles to the southward
of the southernmost part of Massachusetts Bay; and also, all those lands and
hereditaments whatsoever, which lie and be within the space of three English
miles, to the northward of the Merrimack River, or to the northward of any
and every part thereof,” extending westward the same breadth to the sea.

On the 13lh January, 1629, the council of Plymouth granted to the colony of
Plymouth, which, on the same day, was sanctioned by Charles Ist, “all that part of
New England, in America aforesaid, and tract or tracts of land that lie within or
between a certain rivulet or runlet, then commonly called Coahasset, towards the
north, and the river commonly called Narragansetts River, towards the south
&c.”

16
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The council of Plymouth surrendered its charter to the king, the 7th June,
1635. On the 93d of April, 1662, Charles the 2d granted the territory of the
colony of Connecticut, “bounded on the east by Narragansett River, com-
monly called Narragansett Bay, where the said river falleth into the sea—and
on the north by the line of the Massachusetts Plantation,” &c.

The charter of Rhode Island was granted the Bth of July, 1663, by Charles
2d, limited on the north by the southerly line of Massachusetts.

It thus appears that the disputed line is the common boundary between
Massachusetts and Rhode Island—the latter lying south of the line, and the
former north of it. The true location of this line settles this controversy.

More than two hundred years have elapsed since the emanation of the Mas-
sachusetts’ charter, calling for this boundary; and more than one hundred and
eighty years since the date of the Rhode Island charter. In looking at trans-
actions so remote, we must, as far as practicable, view things as they were seen
and understood at the time they transpired. There is no other test of truth
and justice which applies to the variable condition of all human concerns.

The words of the Massachusetts charter, “lying within the space of three
English miles on the south part of Charles River, or of any or every part
thereof,” do not convey so clear and definite an idea as to be susceptible of but
one construction. Whether the measurement of the three miles shall be from
the body of the river, or from the head-waters of the streams which fall into it,
are questions which different minds may not answer in the same way. That
the tributary streams of a river, in one sense, constitute a part of it, is clear;
but whether they come within the meaning of the charier, is the matter in
controversy. The early exposition of this instrument, by those who claimed
under it, is not to be disregarded, though it may not be conclusive.

This line is said to have been often a matter of controversy between Plym-
outh Colony and Massachusetts as early as 1638, and that in that year
Nathaniel Woodward took an observation upon part of Charles River, 41
degrees 50 minutes north latitude. In 1643, the southern bounds of Massa-
chusetts were ascertained by the said Woodward and Solomon Saffrey, who
fixed a station three miles south of the southernmost part of Charles River.
And in 1664, a line was run by commissioners from each colony, and their
return was accepted by the general court of Massachusetts, and ordered to be
recorded; and it may fairly be presumed that the return was also accepted by
Plymouth. This was a construction of the charter by Massachusetts, and
assented to by Plymouth, that the three miles were to be measured not from
the main channel of Charles River, but from the head-waters of one of its
tributaries.

Grants of land were made by Massachusetts and Connecticut on their com-
mon boundary, and also towns were established, without a strict regard to the
line, which p odneed much contention. To adjust these disputes, in 1702,
commissioners were appointed by the two provinces to ascertain the boundary
line. They set up their quadrant and took their observation at, or not far
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from, the distance of three miles south of the southernmost part of Charles
River, after which they tools a second observation at Bissell’s house, called for
in the line of Woodward and Saffrey, and it was found that Massachusetts
had made grants, and established towns, south of the line. This line was final-
ly established by commissioners appointed by Massachusetts and Connecticut,
in which they admit the correctness of the beginning at Woodward and Saf-
frey’s station, “ three English miles on the south of Charles River and every
part thereof, agreeably to the charter.”

Serious difficulties occurred, between the border-inhabitants of Massachu-
setts and Rhode Island, on account of conflicting grants and the establish-
ment of towns. And after much correspondence and legislative action on the
subject by the respective parties, it was finallyagreed to appoint commissioners
to settle the line. In October, 1710, the General Assembly of Rhode Island,
“enacted, that whereas Major Joseph Jenks, being commissionated to treat with
Governor Dudley concerning the settling the bounds between the province of
Massachusetts and this Government; that in case Governor Dudley and him-
self should not agree so as to issue the matter, then Major Jenks is hereby
empowered and authorized to offer and conclude on such other terms, as he
may judge most proper for the interest of the colony,” &c.

The commissioners of both colonies met at Roxbury, January 19th, 1710-1L
and, after stating the authority under which they acted, and having “examined
the several charters and letters patent relating to the line betwixt the said re-
spective governments, and being desirous to remove and take away all occa-
sions of dispute and controversy,” &c., they agree “that the stake set up by
Nathaniel Woodward and Solomon Saffrey, skilful approved artists, in the
year of our Lord one thousand six hundred and forty-two, and, since that,
often renewed in the latitude of forty-one degrees and fifty-five minutes, being
three English miles distant southward from the southernmost part of the river
called Charles River, agreeable to the letters patent for the Massachusetts
province, be accompted and allowed on both sides, the commencement of the
line between Massachusetts and the colony of Rhode Island.” Other matters
were adjusted according to the line of Woodward and Saffrey, which need not
be referred to. This agreement was signed by Dudley and Jenks, and by
three commissioners from Massachusetts, and two from Rhode Island. In
March, 1711, the Rhode Island legislature sanctioned this agreement, by au-
thorizing the line to be run in pursuance thereof. And the agreement was
accepted and approved by Massachusetts.

In 1716, and also in 1717,commissioners were appointed by Rhode Island
to run the line under the agreement at Roxbury, jointly with commissioners
from Massachusetts ; or if the latter refuse or neglect to act, then to run the
line without them. On the 7th of June, 1718, the Rhode Island legislature,
after stating that the commissioners had been retarded in settling the line by
the agreement made at Roxbury, &c.—This assembly, taking the premises
under consideration, do hereby enact, constitute and appoint Major Joseph
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Jenks, and others, a committee to treat and agree with such gentlemen as are
or may be appointed and commissionated, with full power by the general assem-
bly of the province of Massachusetts Bay aforesaid, for the final settling and
stating the aforesaid line between the said colonies, hereby giving and grant-
ing unto the aforesaid Major Joseph Jenks, and others, or the major part of
them, our full pou'ers and authority to agree and settle the aforesaid line be-
tween the said colonies, in the best manner they can, as near agreeable to our
royal charter, as in honor they can compromise the same,” &c.

The commissioners of both colonies met at Rehoboth, the 22d of October,
1718, and under their hands and seals again agreed “that the stake set up by
Nathaniel Woodward and Solomon Saffrey, in the year 1642, upon Wrentham
Plain, be the station or commencement to begin the line,” &c. This agree-
ment, being returned on the 29th of October, 1718, was accepted by the gen-
eral assembly of Rhode Island, and ordered to be recorded ; and it was also
accepted by Massachusetts. And a joint commission, being appointed by both
governments to run the line as established, met on the sth of June, 1719, and
say, “ We, the subscribers, being of the committee appointed and empowered
by the governments of the province, &c., for settling the east and west line be-
tween the said governments, by virtue of the agreement of the major part of
the said committee, at the meeting at Rehoboth, on the 22d of October last
past, at which time the said line was fully settled and agreed, and by them di-
rected to be by us run : Having met at the stake of Nathaniel Woodward and
Solomon Saffrey, on Wrentham Plain, the 12th of May, anno domini 1719, in
the morning, and computed the course of the said agreed line,” &c., which
line was run by them two miles west of Allom Pond, and they erected monu-
ments at different points. This return was approved by the Rhode Island as-
sembly. In October, 1748, the legislature of Rhode Island appointed other
commissioners to continue the line to the Connecticut River, recognizing the
stake set up by Woodward and Saffrey, as the place of beginning. The com-
missioners thus appointed, having met in 1749, twice at Wrentham, and Mas-
sachusetts having failed to appoint commissioners to act with them, the Rhode
Island commissioners proceeded to complete the running of the line. In their
report, they say, “ that we not being able to find any stake or other monument
which we could imagine set up by Woodward and Saffrey, but knowing that
the place thereof was described in the agreement mentioned in our commis-
sion, by certain invariable marks, we did proceed asfolloweth, viz:—We found
a place where Charles River formed a large current southerly, which place is
known to many by the name of Poppotatish Pond, which we took to be the
southernmost part of said river ; from the southernmost part ofwhich, we meas-
ured three English miles south ; which three English miles did terminate upon
a plain in a township called Wrentham,” &c.

These are the leading facts relied on by the respondent, to establish the sta-
tion of Woodward and Saffrey, as the place from which the boundary line was
agreed to be run, and in fact was run. And we are now to consider how these
facts, and the arguments deduced from them, are met by the complainant.
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In the first place, it is insisted, that the line run by Massachusetts in 1612,

was without authority.
There does not appear to have been any order from the crown, to run this

line, nor is it supposed to have been usual or necessary for the crown to give
such an order, where no controversy respecting the line was brought before it.
The general boundary, as named in the charter, was run and established by the
colony or colonies interested ; and where there was no dispute, no further ac-

tion was required. The controversy in regard to their common boundary, be-
tweenPlymouth and Massachusetts, which seems to have existed as early as
1638, was finally adjusted by running the line in 1664. This line was com-

menced at the place called the Angle Tree, which is said to be about two miles
south of the Woodward and Saffrey station.

When the Woodward and Saffrey station was first established, neither Con-
necticut nor Rhode Island had a political existence. And the Plymouth col-
ony, which in 1691 was incorporated into Massachusetts, having then a distinct
political existence, and a common boundary with Massachusetts, assented to
the line farther south than the above station. At the time this line was run,
neither Connecticut nor Rhode Island can scarcely be said to have had a po-
litical organization, as the charter of the former was dated only two years be-
fore, and that of the latter one year. Massachusetts then, in establishing the
above station of Woodward and Saffrey, and inrunning the line, does notseem
to have acted precipitately, without authority, or in disregard of the rights of
other colonies.

The misconstruction of the charter, in going more than three miles south of
Charles River, is earnestly insisted on by complainant’s counsel. If the words
of the charter were clear and unequivocal in this respect, there would be great
force in this argument. It would be decisive of this controversy, unless con-
trolled by other facts and circumstances in the case. But who can maintain
that a line to be run “three miles south ofCharles River, or of any and every
part thereof,” is clearly limited to three miles south of the main channel of the
river ? Can the body of the river, with more accuracy of language, be called a
part of it, than its tributary streams ? We call that a part which is less than
the whole, when we speak of any thing made up of parts. We do not call a
limb a tree, but it is a part of a tree; and if a measurement is to be made from
any and every part of the tree, would its branches be disregarded ? When we
apeak of a river, we speak of it as a whole; whether we refer to it above or be-
low a certain point, as bearing north or south, it is the river, in common lan-
guage, and not a part of the river. The flowing of the water in the channel
of the river, gives its name and character, and these are not changed by its
length. We speak of the upper and lower Mississippi, but neither the one nor
the other is called a part of the Mississippi, Had the Massachusetts charter been
designed to limit the line to three miles south of the river, would not the language
have been, “three miles south of the most southerly bend in the river” ?

It would therefore seem, that the charter may be construed favorably to the

No. 14.
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respondent. That the construction of the complainant is not a forced one is
admitted ; and the conclusion naturally follows, that men of equal intelligence
may differ in opinion as to the true meaning of the instrument. That Massa-
chusetts, more than two hundred years ago, construed the charter as her coun-
sel now construe it, is clear, and the facts proved authorize the conclusion, that
this construction was not, for many years, opposed by Connecticut or Rhode
Island ; and at no time by Plymouth. But the attention of the court is drawn
to the northern boundary of Massachusetts, which the charter describes as
“ three English miles to the northward of the Merrimack River, or to the
northward of any and every part thereofwhich received the construction
for which the complainant contends, by the king and council.

The northern boundary line, as claimed by Massachusetts, included Maine
and New Hampshire ; and it appears that Mason and Gorges, who claimed
under grants, some of which were prior in date to that of Massachusetts, pe-
titioned the king against the encroachments of Massachusetts on territory
covered by their grants. The answer of Massachusetts was made, and in
1677 the question was brought before the privy council. The title to the land
claimed by the petitioners was disclaimed by Massachusetts; and the king
and council held, as to the government, “ that if the province of Maine lies
more northerly than three English miles from the river Merrimack, the Mas-
sachusetts patent gave no right to govern there.”

In 1684, the charter of Massachusetts was vacated on a scire facias, by the
judgment of the king’s bench; and a new charter was granted in 1691, includ-
ing Maine and Plymouth, but the southern boundary, as regards the present
controversy, was not changed.

The northern boundary was again brought before the king and council, in
1740, when the decision was, “that the northern boundary of the province of
Massachusetts be, a similar curve line, pursuing the course of Merrimack
River at three miles distance thereof, on the north side, beginning at the At-
lantic Ocean, and ending at a point due north of Pawtucket Falls; and a
straight line drawn from thence due west,” &c. In this decision, the call of
the charter was disregarded on a ground that the tribunal deemed equitable.
Prom this it clearly appears, that the decision was not governed by legal prin-
ciples, but was an exercise of the king’s prerogative. And by the same power
was the former case determined, although the opinion of the judges was taken,
so that neither decision constitutes a rule in other cases for the action of a
court of law. In the first case there was a conflict of jurisdiction,.which the
crown had power to settle (up or) upon principles of expediency, and although
the decision purports to be founded on a construction of the charter, yet other
considerations may have influenced it. The decision, however, if not
regarded as authority in other cases, is entitled to respectful consideration.

To avoid the effect of the agreements in 1711, and 1718, by the commis-
sioners of both governments in regard to the line in dispute, the complainant
alleges that its commissioners, relying upon the representations of the Massa-



1848. j SENATE—No. 14. 123

chusctts commissioners, and the words of the charter, did believe that the sta-
tion of Woodward and Saffrey was within three miles of Charles River. And
that the true situation of that station was not known to the authorities and
people of Rhode Island, until about the year 1750.

The fact of a want of this knowledge, after the lapse of more than a cen-
tury and a quarter, is difficult to establish. It certainly cannot be assumed
against transactions which strongly imply, if they do not prove, the knowledge.
If the Rhode Island commissioners were misled in the first agreement as to
the locality of this station, it almost surpasses belief that, seven years after-
wards, the subject of the line having been discussed in Rhode Island, and
such dissatisfaction being shown by the people as to lead to a new commission,
that the second commission should be again misled.

It may be a matter of doubt whether a mistake of recent occurrence, com-
mitted by so high an agency in so responsible a duty, could be corrected by a
court of Chancery. Except on the clearest proof of the mistake, it is certain
there could be no relief. No treaty has been held void on the ground of mis-
apprehension of the facts,by either or both of the parties.

It appears, from the report of John Cushing, that he and others, being a
committee to unite with a committee of Rhode Island, did meet at Wrentharn
in November, 1709, agreeably to appointment, and being shown the line run
by Major Gen. John Leverett, in 1671, the Rhode Island committee was re-
quested to unite with the Massachusetts committee in renewing that line.
But they decline doing so, alleging that they knew the line, but could not re-
cognize it as the true ore.

It appears from several depositions in the case, that the station of Wood-
ward and Saffrey was well known in the neighborhood, by tradition and oth-
erwise, by the oldest settlers at Wrentharn, in the year 1750 ; and from Calli-
colt’s deposition in 1672, that, thirty years before, he was present when Wood-
ward and Saffrey established their station, measuring three miles south from
a pond out of which the principal part of the river came.” From the year
1750, repeated steps were taken by Rhode Island, in various resolutions, and
by appointing commissioners at different times, to ascertain and run the line
in connection with commissioners to be appointed by Massachusetts. Com-
missioners from both colonics met more than once, but they could make no ar-
rangement changing the line, as established under the agreements in 171) and
1718. Rhode Island alleged a mistake in her commissioners in the place of

beginning, as the ground of these efforts. That the colonies had a right to
mark out their boundaries was not denied ; but it was insisted that they had no
power, without the consent of the crown, to change the limits called for in
their charters. These controversies were kept up, as Massachusetts alleges,
by the border-inhabitants, and others, for party effect. However this may be,
they seem not to have subsided with the change of government.

At one time, an arrangement was made by Rhode Island, to take the sub-
ject before the king in council, but the appeal was not effected. In 1740,
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Rhode Island obtained a decision against Massachusetts before the king in
council, in regard to the boundary on the Narragansett Bay. This boundary
was claimed by Massachusetts after the old colony of Plymouth was annexed
to it. Up to this time, no dissatisfaction seems to have been expressed by
Rhode Island to the Woodward and Saffrcy line ; and it is deemed unneces-
sary to state its acts in detail subsequently, showing its objections, as they led
to no practical result. They can be of no importance except in so far as they
may conduce to rebut the presumption of acquiescence from the lapse of time.
From time to time, up to 1825, Rhode Island adopted resolutions, appointed
commissioners, to meet those which should be appointed by Massachusetts for the
adjustment of this disputed line,but Massachusetts adhered to the agreements.

This is a general outline of this protracted and important controversy. The
facts are not stated where it did not seem to be necessary to state them; but
their effect on the case has not been disregarded. It now only remains, by a
general view, to come to that conclusion which is authorized and required by
the well-established principles of law.

The complainant’s counsel rely mainly upon two grounds:—
]. The misconstruction of the charter.
2. The mistake as to the true location of the Woodward and Saffrey station.
If the first be ruled against the complainant, the second must fall as a con-

sequence. And as regards the first ground, little need be added to what has
already been said. The charter is of doubtful construction, and may, without
doing violence to its language, be construed in favor of or against the position
of the complainant. In this view, the construction of the charter by Massachu-
setts,assented to by the old colony of Plymouth, many years before Connecticut
or Rhode Island had a political organization, is an important fact in the case.
Plymouth was interested in restricting the line to the calls of the charter, for
the line constituted the common boundary between the two colonies. And as
controversies had arisen respecting this boundary, and commissioners been ap-
pointed to settle it, the presumption is, that the rights of both colonies were un-
derstood and respected in the establishment of the line. And the line thus es-
tablished was two miles south of Woodward and Saffrey’s station. When this
station was afterwards agreed to as the place from which the boundary was to be
run, Massachusetts seems to have considered the change as prejudicial to her
rights.

If the commissioners of Plymouth had construed the charter to extend only
three miles south of the most southerly bend of Charles River, they could not
have assented to the boundary as run. In the absence of proof, the presump-
tion is not to be drawn, that they supposed the line established was only three
miles south of the river. Connecticut, after the lapse of many years, assented
to the line run from the Woodward and Saffrey station as its boundary; and
so did the complainant, in the most solemn agreements, as stated. These pro-
ceedings conduce strongly to establish a fixed construction of the charter, fa-
vorable to the respondent; unless it be clearly made to appear, that they were
founded on mistake or fraud.
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Fraud is not charged; and we have only to inquire into the alleged mistake.
Prom the nature of this supposed mistake, it is scarcely susceptible ofproof.

The words of the charter used by Massachusetts, in describing Woodward
and Saffrey’s station as three miles south of the southernmost part of Charles
River, and the statements in certain reports to the legislature of Rhode Island,
and the late survey of Simeon Borden, constitute the facts relied on by the
complainants, as proving the mistake.

Whatever inaccuracy may be detected in the latitude or longitude of the
station of Woodward and Saftrey, as given by them, or in the volume of water
of the streams called for, the place being identified, will control other calls.
Streams are often made to change their direction by the improvements of the
country, and their volume of water is increased or diminished by the same
cause.

If the representations made by the commissioners of Massachusetts, as to
the location of Woodward and Saffrey’s station, by any plausible construction,
come within the charter, there was no mistake of fact on which relief can be
given. To sustain the allegation of mistake, it must be made to appear, not
only that the station was not within the charter, but that the commissioners of
Rhode Island, in 1711 and 1718,who signed the agreements, believed it to be
within three miles of the river ; and that they had no knowledge of a fact, as
to the true location of it, which should have led them to make inquiry on the
subject.

From the notoriety of Woodward and Saffrey’s station, in 1711, and from the
fact, that commissioners of Rhode Island met Massachusetts’ commissioners,
respecting this line, at Wrenthan, in November, 1709,and professed to be well
acquainted with Leverett’s line, as appears from the report of Cushing, it is
difficult to believe that they at least were not acquainted with the stationthere
established.

This dispute is between two sovereign and independent states. It origi-
nated in the infancy of their history, when the question in contest was of little
importance. And, fortunately, steps were early taken to settle it, in a mode
honorable and just, and one most likely to lead to a satisfactory result. There
is no objection to the joint commission in this case, as to their authority, ca-
pacity, or the fairness of their proceeding. An innocent mistake is ail that is
alleged against their decision. And, as has been shown, this mistake is not
clearly established, either in the construction of the charter, or as to the loca-
tion of the Woodward and Saffrey station. But if the mistake were admitted
as broadly and fully as charged in the bill, could the court give the relief asked
by the complainant ?

In 1754, William Murray, then attorney-general, afterwards Lord Mansfield,
was consulted by Connecticut, whether the agreement with Massachusetts,
respecting their common boundary in 1713, would be set aside by a commis-
sioner appointed by the crown, &c. To which Mr. Murray replied, “ I am of
opinion, that in settling the above-mentioned boundary, the crown will not dis-

-17
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turb the settlementby the two provinces, so long ago as 1713. I apprehend
bis majesty will confirm their agreement, which of itself is not binding on the
crown, but neither province should be suffered to litigate such an amica-
ble compromise of doubtful boundaries. If the matter was open, the same
construction already made in the case of the Merrimack River, must be put
upon the same words in the same charter applied to Charles River. As to
Jack’s Brook, it is impossible to say whether ’tis part of Charles River without
a view, at least without an exact plan, and knowing how it has been reported.”

From the settlement referred to, up to the time this opinion was given by
Mr. Murray, forty-one years only had elapsed. And if that time was sufficient
to protect that agreement, with how much greater force does the principle ap-
ply to the agreements under consideration, which are protected by the lapse
of more than a century and a quarter! More than two centuries have passe 1
since Massachusetts claimed and took possession of the territory up to the line
established by Woodward and Saffrey. This possession has ever since been
steadily maintained, under an assertion of right. It would be difficult to dis-
turb a claim thus sanctioned by time, however unfounded it might have been
in its origin.

The possession of the respondent was taken, not only under a claim ofright,
but that right, in the most solemn form, has been admitted by the complainant,
and by the other colonies interested in opposing it. Forty years elapsed be-
fore a mistake was alleged, and since such allegation was made, nearly a cen-
tury has transpired. If in the agreements there was a departure from the
strict construction of the charter, the commissioners of Rhode Island acted
within their powers, for they were authorized “to agree and settle the line
between the said colonies, in the best manner they can, as near agreeable to
the royal charter as in honor they can compromise the same.” Under this au-
thority, can the complainant insist on setting aside the agreement, because the
words of the charter were not strictly observed ? It is not clear that the calls
of the charter were deviated from by establishing the station of Woodward and
Saffrey. But if, in this respect, there was a deviation, Rhode Island was not
the less bound, for its commissioners were authorized to compromise the dis-
pute. Surely this, connected with the lapse of time, must remove all doubt
as to the right of the respondent, under the agreements of 1711 and 1718. No
human transactions are unaffected by time. Its influence is seen on all things
subject to change. And this is peculiarly the case in regard to matters which
rest in memory, and which, consequently, fade with the lapse of time, and fall
with the lives of individuals. For the security of rights, whether of states or
individuals, long possession under a claim of title is protected. And there is
no controversy in which this great principle may be invoked with greater jus-
tice and propriety, than in a case of disputed boundary.

The state of Rhode Island, in pursuing this matter, has acted in good faith
and under a conviction of right. Possessing those elements in an eminent de-
gree, which constitute moral and intellectual power, it has perseveringly and
ably submitted its case for a final decision.

The bill must be dismissed.
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The report of Simeon Borden, Esq., referred to by the minority of the com-

missioners in the foregoing pages, as being in House Document No. 11, 1846,
is as follows :

To the Hon. Myron Lawrence, William Baylies and Johnson Gardner,
Commissioners appointed to ascertain and establish the true Boundary Line
between the States of Rhode Island and Massachusetts, from the Atlantic
Ocean to the Burnt Swamp Corner (so called) in Wrentham :

SURVEY OF SIMEON BORDEN, ESQ.

Gentlemen,—Agreeable to your request, I examined and compared, in the
course of the past autumn, the location of that portion of the reputed bound-
ary of the states of Rhode Island and Massachusetts, extending from the
Atlantic Ocean northerly to the Burnt Swamp Corner at Wrentham, with the
records of the court of commissioners appointed, by his late majesty King
George the 2d, to establish said boundary between the then colonies of Rhode
Island and Massachusetts. In reporting the result of said examination, I
commence with the measurement of the line extending three miles easterly
from the most easterly part of the bay near Setchuwest.

After having ascertained the most easterly part of the bay by tracing a due
north and south line, as near as we conveniently could with the compass along
the margin of the bay, we commenced measuring a due east line, which we con-
tinued until we were obstructed by the waters of the ocean, and from thence we
continued our measurements by a traverse of several courses until vve arrived at
the reputed boundary, which we found, after computing the easting made by
said traverse, and having added to the measurement of the due east line first
measured, to be three miles two hundred and six and 68-100 rods, being of
course two hundred and six and 68-100 rods longer than stated in the commis-
sioners’ report. .

I would here remark,[that since the adjudication of the boundary by the com-
missioners, the encroachments of the ocean upon the margin of this bay doubt-
less amount to a number of rods. The next point which we come to, in the order
of our report, is the due east line from the most easterly part of the bay south
of Nannequacket. We here selected the point to measure from, by tracing
with the compass a series of due north and south lines until we found the most
easterly point which the flow of the spring-tides reaches. From this point we
measured upon a due east line, three miles one hundred and sixty-one rods to
the reputed boundary, which of course was one hundred and sixty-one rods
greater than stated in the commissioners’ report. The reputed boundary at
this point was shown mo many years ago by Mr. Joseph Sanford, (since dead,)
who lived near this angle in the line, and remembered some remains of the
tree marked by the Rhode Island surveyors, when they established the bounds
of their state under the award of the court of commissioners.

I would here remark, that the most easterly part of the bay proper, (if I may be
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allowed the expression,) is bounded by a shingle or gravel beach, through which a
small creek flows,and forms a pond, the margin of which is very sinuous, forming
many little bays, and as it were secondary ponds. The point we selected to meas-
ure from was the most easterly sinus of the most easterly of these secondary ponds.
The next point in course, is situated at the village of Fall River, the mouth of
the Fall River having been considerably changed by the action of the storms,
waves, and freshets, and probably from some other causes combined therewith.

Therefore, previous to making the examination, I called upon Mr. James Dur-
fee, a gentleman nearly eighty years of age, who was born at Fall River, (then
Freetown,) and had always been acquainted with the mouth of said river, and
recollected its changes from early childhood to the present day. I was in a
good measure guided by his recollection, as it respects the point where to
commence the measurement of the four hundred and forty rods, (the distance
named in the commissioners’ report,) southerly from the mouth of said river,
which brings us to a point where the measurement of three mile line should,
according to the commissioners’ report, be commenced. This three mile line
becomes also a boundary between the states. In selecting the point where I
commenced the measurement of the four hundred and forty rods, I made what
I deemed an ample allowance for any indistinctness in Mr. Durfee’s recollec-
tion, and actually commenced the measurement several rods farther than
directed by him. In making this measurement southerly, we pass two small
ponds, into which the tide formerly flowed through small creeks in the shingles
or gravel beaches, which separated them from the Mount Hope Bay. A dam
was, however, a few years since, erected upon one of the beaches, and water
from the Fall River turned into the pond : its character was thereby changed
to that of a mill-pond ; the other, at this time, remains nearly in its primitive
state. I have been thus particular in mentioning the circumstance of the
ponds, because it has been contended, by sotne, that the measurement should
extend around their margins. I, however, paid no attention to the margin of
these ponds, but endeavored to follow the beaches as near as I could ascertain
their former position ; and at three hundred and fifty-one rods from the point
of beginning, we came, as near as we can now ascertain, to the reputed line,
being eighty-nine rods short of the commissioners' report; but the direction of
the margin of the bay being south-westerly, the line was found to be only
forty-three and six hundredths rods north of the line run from termination of
the four hundred and forty rods, when the measure was taken at right angles
with said line. This oblong, however, is supposed to contain about one thousand
inhabitants. In measuring the three mile line from the bay east, the reputed
boundary or corner was found to be, at least, three miles and tivo hundred and
four rods distant therefrom, and probably somewhat longer, if its ancient posi-
tion could now be ascertained: tradition does not define very exactly the
ancient position of the line at this place. The above measurement was taken
from the point where the reputed line starts from the shore of the bay; but if
the measurement had been made from the point upon the shore, at the end of
the four hundred and forty rods, the length of the line would probably have been
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increased to some throe miles and two hundred and fifty rods—being, of course,
two hundredandfifty rods longer than the commissioners report it should be.

The next point in the order of onr report, is situated at Bristol. In select-
ing the points to measure the three miles from which, according to the report

t
was to be the most north-easterly part of Bristol Harbor, we travelled north-
easterly from what I shall call the harbor proper, up a small creek, and narrow,
marshy inlet, or piece of ground, to the extremity of the flowing of the tide at
the spring-tides. Prom this point we measured in a due north-east direction, as
near as we could determine the course by the compass, three miles, seventy-eight
and eighty-eight hundredths rods to the reputed line, being, of course, seventy-
eight and eighty-eight hundredths rods longer than specified in the record,
provided the point of commencement was the same as pointed out in the com-
missioners’ report.

The next point in order is situated at the cove west of Rumstick Neck, in
Barrington. In measuring from this cove, we started from a place pointed out
by Mr. Nathaniel Smith, an aged gentleman, living near by ; and although it
was not found to be the most north-easterly part of the bay by some three or
four rods, still we thought it best to measure therefrom, with a hope of discov-
ering something as we proceeded, that might be recognized as the work of the
Rhode Island surveyors, at the time the line was by them established; but in
this I was disappointed ; nothing of the kind was found. After measuring the
three miles upon the due northeast line, we run a traverse to King’s Rock,
where there is a stone set in the ground, which tradition acknowledges as a
boundary mark, but by what authority, 1 have been unable to learn. By means
of this traverse, a calculation was made of the length of the due northeast
line, from the most northeasterly part of the bay west of Rumstick Neck, to
the reputed state line, and it was found to be three miles, thirty-eight and
seventy-five hundredths rods: of course it exceeds the length stated in the
records by thirty-eight and seventy-five hundredths rods.

The next point we come to in course, is the line from Bullock’s Neck run-
ning three miles northeast. This line was examined in the state survey, and
was then found to be three miles and sixteen rods in length; of course this line
was then sixteen rods longer than reported by the commissioners. It will be evi-
dent to any one who will take the trouble to examine the shore at this point,
that the sea must have encroached several rods upon it since the commissioners
made their report, so that it will be impossible to ascertain at this time its for-
mer location, or ancient place of high-water mark.

The next point of examination is the line from Pawtucket Falls to the Burnt
Swamp Corner. In making the examination at Pawtucket, I did not take a
survey of the line of the river, which now forms the present boundary be-
tween the states; but only examined, as nearly as f conveniently could, a few
points where a due north linefrom the most easternfow of the tide at the Falls
might be expected to run. Of course I cannot make any particular statement
at this point in rods or feet, but can only state that, if a due north line from
said Falls should become the boundary between the states, Massachusetts
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would be entitled to two additional factories, and a considerable portion of a
third, standing in Pawtucket Village, upon the Rhode Island side of the Black-
stone River; the old factory of Mr. Slater being one of them. There are also
a number of dwellings which will be found standing upon the soil of Massa-
chusetts, which now belong to Rhode Island. And at Central Palls, (a village
nearly or quite connected with the village of Pawtucket,) all the factories and
water-power will belong to Massachusetts, together with an additional number ofdwellings. By comparing the longitude of Burnt Swamp Corner with the
Falls at Pawtucket, I find the Burnt Swamp Corner standing thirty-one and
thirty-three hundredths rods upon the soil of Massachusetts ; and as near as I
judge, the line is about twenty rods upon Massachusetts near the point where
Abbot’s Run unites with the Blackstone River. Between this point and Paw-
tucket Falls, the river has always been considered the boundary, and of course
the width of the strip varies with the sinuosities of the river.

It thus appears, that every portion of the reputed division line between the stales
ofMassachusetts and Rhode Island, from the Atlantic Ocean to the Burnt Swamp
Corner, stands upon the soilproperly belonging to Massachusetts, even after adopt-
ing the most liberal construction respecting the flowing of the tides tip the little
creeks and inlets.

It now remains to compare the map which accompanies the report of the
commissioners, with the several lines we have been describing. From an ex-
amination of the map, I find that the survey was not continued up the Seekonk
River farther than what is now called India Point, at Providence, that part of
the map which represents the country north of said India Point having been
copied from such maps as they could then obtain. The river above Pawtucket
Falls is made, for a considerable distance, to correspond with the meridian

e drawn from said falls to the Burnt Swamp Corner—of course this portion
of the map does not represent the river as it then was or now is. At Bullock’s
Neck, the form of the shore was represented from actual survey, and does not
differ materially from what it now is. The same may be said of the bay at
Rumstick Neck, and, ofcourse, there can be no doubt but the commissioners
intended that the measurements from these points should be commenced at the
high-water mark of the then margin of the bay.

Bristol Harbor appears to have been represented from actual survey, and no
notice was taken, inrepresenting the line to be measured from the northeastern-
most corner ofsaid harbor, of the little inlet from which we commenced our
measurement. Is it not, therefore, doubtful whether they did not intend that
the measurement should be commenced from the margin or high-water mark of
the harbor proper ?

If that be a fair construction, the three mile line from this point would be
materially elongated.

The mouth of the Fall River, and the shore connected therewith, appear to
have been laid down upon the map from actual survey, and no note whatever
appears to have been taken of the smallponds into which the tide must have then
flowed, as they are not represented upon the map; nor does a comparison of the
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shore, from the mouth of the rmr to the point where the due east line is rep-
resented, with the scale of the map, show any discrepancy when compared
with the records. If, therefore, the map fairly represented the intention of the
commissioners, the whole of the village ofFall Fiver would he in Massachusetts.

The next point of comparison is at Nannequacket. At this point, the small
ponds are not represented upon the map, and, to repeat what I have stated
above,—if the line at this point fairly represents the intention of the commis-
sioners, should not the measurement have been commencedfrom the high-water
mark of the margin of the bay proper, rather than from the most easterly part
of the most easterly of the little ponds? If that be the case, the three mile
line from this place would be elongated many rods.

The next and last point of comparison, is the point situated at the bay at or
near Sitchawest. The form of the coast is fairly represented upon the map

;

and as there exist no little creeks or ponds near the place, there can be no
doubt of. the intention of the commissioners. The line, therefore, from this
point, must be, as before stated, two hundred six rods and sixty-eight hundredths.
longer than the commissioners intended it to be.

Having thus given a brief account of the information I obtained respecting
the position and location of the reputed line, I now proceed to state such in-
formation as has come to my knowledge, respecting the monuments-upon said
lines. Commencing at the Burnt Swamp Corner.—The monument at this
corner, consists of a email heap of rubble-stones, piled up in a swampy or bog
meadow ; what their numbers may be I cannot say,.—l presume they have settled
into the bog considerably ; there are probably some six or eight to be seen. There
are many persons living in the neighborhood of this corner acquainted with
this heap of stones, all of whom, I believe, suppose it to be genuine.
I have no knowledge of any monuments between the Burnt Swamp Corner and

Pawtucket Falls. I presume the line, however, to be tolerably well defined,
as Ido not recollect to have heard any complaint respecting it. My knowl-
edge, however, of this line, is very limited.

The point established by the commissioners at Pawtucket Falls, will he readily
agreed to by all who have read the commissioners' report.

From Pawtucket Falls to Bullock's JVcck, the river being the boundary, no other
monuments will be needed.

At Bullock’s Neck I was shown, many years ago, (by an aged man of the
name ofVial, living in the neighborhood,) a tuft of roots, the remains of a red
cedar tree, situated in the beach near the low-water mark of the ocean, which
he said belonged to a tree which had been marked for a monument: whether
they can now be recognized I cannot say, several years having elapsed since
I was there.

At the end of the three mile line, run northeast from Bullock’s Neck, 3
found, when I was surveying the state, a small fiat stone set in the ground,
which was shown to me as a corner-bound. I then understood that there were
several other bounds between this point and King’s Rock, hut I learned there
were doubts respecting their genuineness.
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At King’s Rock there is a stone set into the ground, which is generally
acknowledged as a monument.

Between King’s Rock and the bay at Toweset, I could not find any thing m
the form of a monument, excepting a stone set in a wall, (belonging to a Mr.
Bosworth :) there is some dispute between the towns respecting this line, or, in
other words, no person pretends to know very exactly where the line is.

From Toweset to Fall River, the line is mainly the shores of Mount Hope
Bay, and of course needs no monuments.

Upon the three mile line, run from the reputed terminus of the four hundred
and forty rods, measured southerly from the mouth of the Fall River, there is
no monument, recognized as such, in existence, with the exception of two
rocks near the Watuppa Pond, which are named in the report of the Rhode
Island commissioners, who established the line.

The angle upon Ralph’s Neck is not marked by a monument, nor very
nearly defined by tradition.

Between Ralph’s Neck and the angle at the end of the three mile line run
east from the bay, south of Nannequacket, there is much doubt. Ido not think
there are any monuments upon this line, acknowledged as such by the inabit-
ants in the neighborhood of said line :—tradition, however, acknowledges
several places as being near where the line was established. At the above-
named angle, as before stated, I was shown, many years ago, by Mr. Joseph
Sanford (an aged man,) who was then living pear the angle, the place where
the monuments had stood. The monumentat this place being a tree, had en-
tirely decayed. Mr. Sanford had, however, drawn a long stone near to the
spot for the purpose of erecting it where the tree had stood, but as it required
the assistance of his neighbors, it had never been done. Ido not think that
this fact is at this time generally known in the neighborhood. Mr. Sanford
died many years since. I marked a stone with a copper bolt, as near to the spot
shown me by Mr. Sanford, as I could recollect, when making the state survey.

Between the angle at the end of the line run from the bay south of Nanne-
quacket and the ocean, I do not think there are any monuments, nor do I think
that tradition points very definitely to the place where the reputed line was es-

tablished. There is no mention of any rock as a monument, near the seashore,
in any report or record that I have seen. The present reputed monument
near the seashore, is, however, a small peaked rock.

Thus you will perceive that the reputed boundary is not very fully or defi-
nitely marked, and the few monuments, pointed out by the inhabitants living
in the neighborhood of them, are of doubtful authority, as they are not de-
scribed in the report of any committee, or public record. In fact, I know of
only three monuments that are fully acknowledged as such, viz.:—the monu-
ment at the Burnt Swamp Corner, King’s Rock, and the rocks near the
Watuppa Ponds; and none of these present such an appearance as to be rec-
ognized as a monument by a stranger.

With much respect,
Your humble servant,

SIMEON BORDEN.
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