
SENATE....No. 22.

Ordered, That the Justices of the Supreme Judicial Court be
requested to furnish to the Legislature, as soon as their conven-
ience will allow, their opinion upon the following question :
Has the Legislature constitutional power to change the bound-
ary lines of counties as now established in this Commonwealth?

Ordered, That the clerk of the Senate be directed, forthwith,
:o communicate to said justices a copy of the foregoing order.

Senate, February 3, 1850.

Referred to the Committee on the Judiciary

CHAS. CALHOUN, Clerk.
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In Senate January 29th, 1850.
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The Committee on the Judiciary, to whom was referred the
order of the 29th January, A. D., 1850, requesting the Jus-
tices of the Supreme Judicial Court to furnish their opinion
relative to the constitutional power of the Legislature to
change the boundary lines of counties, as now established in
this Commonwealth, ask leave to submit the following

The question submitted to the consideration of your commit-
tee, arises from the provisions of that part of the thirteenth
article of the amendments of the Constitution which relates to
the formation and establishment of districts for the choice of
senators. The article of amendment declares that the districts,
then established by law for that purpose, shall be and remain
permanent.

Previous to the adoption of this article, the Legislature pos-
sessed full authority to divide the Commonwealth into districts,
for the choice of senators, as often as, in their judgment, the
public good might require. In the exercise of this authority, it
was enacted, by the 155th chapter of the statutes of 1832, that
each county in the Commonwealth, except Dukes County and
Nantucket, which were united together for that purpose, should
constitute a district for the choice of senators; and this provi-
sion was reenacted by the second section of the fifth chapter
of the Revised Statutes.

The effect of these several provisions, is to make the several
counties in the State, in the manner before mentioned, perma-
nent and unchangeable senatorial districts. Their limits can
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In Senate, February 6, 1850.
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neither be enlarged nor diminished; but, for this special pur-
pose, the boundaries of the counties are placed wholly beyond
the power of the Legislature.

No express authority is given in the Constitution to make or
establish counties in the Commonwealth, but they existed, in
fact, at the time of the formation and adoption of the constitu-
tion; and their existence was directly recognized in it, and
confirmed by necessary implication from a variety of its provi-
sions. Such authority undoubtedly resulted from the power
given to make, ordain, and establish all manner of wholesome
and reasonable orders, laws, statutes, and ordinances, for the
good and welfare of the Commonwealth; and it has been re-O i
peatedly exercised. The first county which was created after
the adoption of the Constitution, was the county of Hancock,
now constituting a part of the State of Maine. The next in
the order of time was the county of Norfolk, which was estab-
lished by statute passed March 26, A. D., 1793. The counties
of Hampden and Franklin have since been created by the divi-
sion of the county of Hampden. These three counties, together
with those which existed at the time of the adoption of the
Constitution, constitute all into which the Commonwealth is
now divided.

The Constitution originally developed a very plain and obvi-
ous distinction between counties and senatorial districts. The
latter were special, and, for a single purpose only, namely, for
the choice of the members of one branch of the Legislature.
This object was wholly distinct from the general end and de-
sign for which counties had before been, and were thereafter-
wards to be, incorporated.

Counties were bodies politic and corporate, possessed of vari-
ous rights, powers, privileges, and immunities, and subject to
numerous obligations and responsibilities. Their establishment
had direct reference to the constitution of judicatories and courts
of record, and to a great number of important objects of local
administration. They were invested by law, with capacity to
purchase and hold real and personal estate, to enter into con-
tracts ; were empowered to institute and prosecute, and were
subject to respond, in suits at law.

In all these, and in numerous other particulars, there is no
relation whatever between counties and districts for the choice
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of senators. The object for which each are created, are entirely
separate, distinct, and independent.

This distinction was always observed, in all acts of legisla-
tion antecedent to the adoption of the thirteenth article of
amendment. New counties were established, and old ones
changed in their territorial limits, as public convenience or the
public good, from time to time, seemed to the Legislature to
require ; and, in like manner, by separate statutes new dis-
tricts were formed for the choice of senators, as often as the
Legislature determined that the welfare of the public made it
suitable to do so. The districts so formed sometimes did, and
sometimes did not, conform to the territorial boundaries of the
several counties.

Up to the time of the adoption of this thirteenth article of
the amendment of the Constitution, the Legislature possessed
competent power and authority to make, create, and modify,
both counties and senatorial districts. This amendment, by
clear and distinct terms, terminated all such authority with
respect to districts, by declaring that thereafter they should
remain permanent; but it made no declaration whatever with
respect to the character or durability of counties.

The evil which it was designed to remedy, or the good which
it was designed to secure, by making the senatorial districts
permanent, had no reference to, or connection with, any of the
rights, duties, or responsibilities of counties. The great object
was to secure a true and faithful representation of the popular
will in the Senate; and to protect this branch of the govern-
ment from being unduly affected by a system of partial and
unequal distribution of the different parts of the Common-
wealth into senatorial districts. Nothing could be more dis-
tinct than this object for the general and special purposes for
which counties were established and incorporated.

These considerations lead naturally to the result, that the
power of the Legislature, in respect to the enlargement or dimi-
nution of the territorial extent of counties, is not controlled or
affected by the provisions of this amendment. And this result
must be held to be conclusive, unless the withdrawal of that
power is essential to secure the permanency of the senatorial
districts.

The only circumstance or provision in the Constitution,
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which it is supposed might lead to such a conclusion, is to be
found in the mode which the Constitution prescribes for the
election of senators. The second article of the first section of
the second chapter of part second of the Constitution, makes it
necessary for each person, having a right to vote, to give in his
vote for the senators for ihe district of which he is on inhabi-
tant, in a town meeting of a town of which he is also an in-
habitant.

As the districts for the choice of senators are now all made
permanent, and, as every legally qualified voter must at all
times have a right to vote for senators, for the district within
which he resides, and, as he can give his vote only in the town
meeting of the town in which he also resides, it is plain, that
the Legislature do not possess the power to transfer any part of
the territory of a town, in one county, to a town lying within
the limits of another county, without making adequate provi-
sion for the security of the political rights of the inhabitants
who may reside upon it.
If such provision cannot be made, it must be conceded that

the Legislature possess no constitutional authority to alter the
territorial limits of counties which are established as permanent
senatorial districts. But no such difficulty or legal impediment
exists.

The power to incorporate new towns, and to change the
boundaries of those already existing, results from the general
authority of the Legislature to make and ordain all necessary
and reasonable laws and statutes. The terms and provisions
upon which municipal corporations are granted, are always to
be prescribed by the power which creates them. And always,
in the incorporation of towns, the Legislature does, in fact, de-
termine the powers and privileges which are granted, and the
duties and responsibilities which shall be assumed. This has
more frequently occurred in relation to the rights of property,
the maintenance of highways and bridges, and the support of
persons who are. or who may become, poor, and in need of
relief. But they extend to other objects, and may be made to
extend to all objects which the Legislature shall consider suita-
ble to be secured or provided for. It can impose whatever limi-
tations or qualifications may be found necessary or reasonable
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to maintain the Constitution, or to secure to the people the en-
joyment of all their rights under it.

Whenever, therefore, the Legislature shall, by the enactment
of a new statute, alter the boundary line of a county, by trans-
ferring a part of the territory of a town in one county, to a town
within the limits of another county, it will be indispensably
necessary to provide, that the territory, so transferred, shall, for
the purpose of electing senators, continue, and remain to be. a
part of the town from which it is taken; and that all the in-
habitants residing upon it, shall forever enjoy, in relation to the
election of senators, all the rights and privileges of voting in
the town from which they are removed, which they would
have possessed and enjoyed, if the transfer of the territory had
not been made.

It has already been shown, that the Legislature, under its
general authority, possesses full power to prescribe such terms
and limitations in the alteration of the boundaries of a town,
whereby the territorial limits of the county would be affected,
as may be necessary to secure the rights and protect the privi-
leges of every inhabitant.

Similar provisions have been found to be necessary or rea-
sonable, in relation to the incorporation of new towns, since the
adoption of this article of amendment, which provides not only
a senatorial but also a representative basis. The rights of
towns are fixed, in reference to the choice of representatives to
the General Court, for each ten years from the taking of one,
until the taking of the next, decennial census. In the mean
time, the creation of a new town, without special provision that
all its several parts should, until the apportionment of repre-
sentatives under the next decennial census, remain parts of the
towir or towns from which they were taken for the purpose of
voting for and choosing representatives, would operate as a
disfranchisement of all the inhabitants of the new town ; yet it
is in the power of the Legislature to erect the part of any one,
or of several towns, into a new town, and by proper limitations
and provisions, to protect and secure the rights of all. Accord-
ingly it will be found that, in the statutes incorporating new
towns, since this article of amendment was adopted, the Legis-
lature have taken the precaution to insert these necessary and
indispensable provisions. This fully meets and obviates the
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difficulty, which would be insurmountable, not less in the crea-
tion of towns than of counties, if this power of prescribing
terms, and imposing conditions were not possessed and exercised
by the Legislature.

The same thing can be done, in the same way and quite as
effectually in regard to counties, and therefore no obstacle exists
which can prevent the Legislature from exercising its constitu-
tional power over the subject of county lines, or of the bounda-
ries of towns by which the boundaries of counties may be
changed or affected.

The necessity for such a provision may be the occasion of
inconvenience, but that reaches only the question of expediency
and not of power. The power may remain complete, absolute,
and unqualified, though it may be unwise to exercise it.

If the Legislature, in the exercise of these powers, shall make
new counties or change the territorial limits of those already
existing, no effect will thereby be produced upon the senatorial
districts. They will remain permanent; but the counties, for all
county purposes, will exist, as effectually as they did while the
lines of the senatorial districts were coincident with them.

Your committee do not, therefore, in conclusion, hesitate to
express the opinion, that the Legislature does possess the con-
stitutional power to transfer the territory of one town in one
county to a town in another county, whereby the line of county
boundaries may be changed, if such change be accompanied
by the provisions which are requisite to secure all their rights
to all the inhabitants who can be affected by it.

They, therefore, respectfully report, that it is inexpedient to
submit this inquiry to the consideration of the justices of the
Supreme Judicial Court.

P. MERRICK, for the Committee.




