
SENATE....No. 74.

The Committee on Matters in Probate and Chancery, to whom
were referred the petition of Elisha Copeland and others,
praying that the Commonwealth will confirm in them, by
relinquishing to them all its right to certain real estate of
Sarah Copeland, late of Boston, who died without heirs, as
it is claimed, and the petition of Samuel Draper and others,
who are now in possession of said real estate, praying that
they may be permitted, by the Commonwealth, to continue
in such possession, have considered said several petitions,
and ask leave to submit the following

That one Susanna Draper, then resident of Boston, did, by
her last will and testament, of date January 6th, 1812, duly
proved, March 9th, of the same year, after making provision
for defraying her funeral expenses, and the payment of her
just debts, make the following disposition of her property.
“I give and bequeath to my daughter and only child, Eliza-

beth Caswell, during her natural life, all my real and personal
estate whatever, and after her decease to her children, if she
should have any living at and after her decease, for her said
child or children, to have and to hold the same forever, to them
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and their heirs. But in case my said daughter, Elizabeth Cas-
well should die without children, then my will is, that what-
ever of my said estate, either real or personal, that may remain
at her decease, after supporting her, and paying her own and
personal debts, for her own personal support, out of my said
estate, as hereafter directed, that the same, both real and per-
sonal estate, thus remaining, be equally divided between Sarah
Copeland, wife of Elisha Copeland, Lydia Draper, Samuel
Draper, and John Draper, to them and their heirs forever.”

There followed this clause, in the will, other provisions, giv-
ing the executor certain powers over the estate, during the life
of the said Elizabeth Caswell, but which have no connection
with the subject matter of these petitions.

The said Elizabeth Caswell took, under the above devise,
and enjoyed, till her death, which occurred in the month of
August last, a house and lot, of considerable value, situate
upon Washington Street, in the city of Boston. She died, never
having had issue. Lydia Draper, mentioned in said devise,
died without issue; and John C. Draper, therein mentioned,
died, leaving, as his heirs, the petitioners, Lydia J. Draper and
Georgiana S. Draper, now minors and residents of the State of
New York. The said Samuel Draper, and the abovenamed
Lydia J. and Georgiana S. Draper, are now in possession of
the entire real estate, devised under said will, claiming three-
fourths thereof, as devisees, and ask the Legislature to confirm
in them the title to the remaining fourth part. Sarah Copeland,
the devisee of said remaining fourth part, after the expiration of
the life estate of Elizabeth Caswell, died October 7th, 1849,
and without heirs, as it is believed. The petitioners, Elisha
Copeland, and his three sisters, Mary F. Clapp, Maria W.
Copeland, and Eliza Woods, children of the late Elisha Cope-
land, the husband of the said intestate, pray that the title to
said one fourth part may be confirmed in them, “by relin-
quishing to them any and all right may
have to the property of the said Sarah Copeland.”

The committee understand it to have been the policy of the
Commonwealth not to retain property acquired by escheat,
whenever it is asked for by those who can present any reason-
ably just and equitable claim to it. In the present case, the
claims of the two petitions are conflicting, and the granting of



1850.] SENATE—No. 74.

the prayer of the one is the rejection of that of the other. It
therefore became necessary for the committee, in coming to the
conclusion to which they have, to pass, in some measure, upon
the comparative merits of the two claims here set up to the
property aforesaid.

Samuel Draper, and John C. Draper, the father of Lydia J.
Draper and Georgiana S. Draper, were children of a brother to
the husband of Susanna Draper, the testator, and were conse-
quently her nephews; and Sarah Copeland, to whose property
it is claimed there are now no heirs, was the daughter of a
sister of the said Susanna Draper, and therefore her niece. It
is claimed by the Drapers that the four persons, who were, by
the will, to take the estate after the life estate of Elizabeth
Caswell, being of similar relationship to the testator, it is fair
to conclude that it would have been the wish of the testator, in
the event of any of the legatees dying without issue, that the
property should go the survivors and their representatives. It
was also urged upon the committee, as worthy of considera-
tion, that the minor petitioners, Lydia J. and Georgiana S.
Draper, are now in indigence, in the city of Albany, and that
Samuel Draper, aside from the one-third part of the estate to
which he has already title under the will, is in comparatively
humble circumstances.

On the other hand, it has been urged upon the committee, in
behalf of the Copelands, that their father married Sarah Cope-
land in 1807, then a maiden lady, without property, and that
her mother resided with her as one of their father’s family,
and at considerable expense, from the time of the marriage
till her death, a period of eight years ; that for the forty years
of their married life the parties lived happily together, and Mrs.
Copeland treated the petitioners with all the care, tenderness,
and affection of children; that, in the year 1847, after the
death of her husband, Mrs. Copeland became insane, and was
placed, by the petitioners, in the McLean Asylum at Somer-
ville, where she remained till her death, which occurred in
October last, only about two months subsequently to the death
of Elizabeth Caswell, after whose demise she became entitled
to the immediate possession and enjoyment of the said one-
quarter part of the estate devised by Susanna Draper. Mrs.
Copeland was mentally incapacitated to make a will, from the
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time that the estate became absolutely hers till her death.
But the petitioners, the Copelands, urge, that such was the
intimate relation which had existed between her and themselves
for more than forty years, that of mutual care, solicitude, and
affection, maintained unbroken to her death, that had she not
been deprived of reason, or had that faculty been restored at any
time during her life after the death of Mrs. Caswell, she would
have secured to them, by her last will and testament, what
they now ask for from the Commonwealth. They further
urge, that the property being absolutely Mrs. Copeland’s, at the
time of her death, the committee should consider what would
have been her disposition of it had she not been insane, rather
than to consider how Susanna Draper would have desired to
have it disposed of in the event of Mrs. Copeland’s dying
without heirs. To the suggestion of the Drapers, that Su-
sanna Draper would have preferred, in the event of either of
the legatees dying without issue, that the entire estate should
go to the survivors, it is answered, that, had she so desired, she
would have so directed, and the-absence of any such direction,
in the instrument by which she imposed limits upon her estates,
is evidence that she did not desire any such disposition of it.

The committee are satisfied, after a careful consideration of
all the suggestions and evidence submitted to them, that, if the
Commonwealth has any interest in the estate of the late Sarah
Copeland, it should be released to the petitioners, the Cope-
lands. But the Drapers are now, and have been, since the
death of Mrs. Copeland, in adverse possession of said estate,
and the committee believe, that, until judgment in its favor
upon an inquest of office, the Commonwealth has no interest
which can be so released. If an alien die, having no inherita-
ble blood, his estate vests immediately in the Commonwealth ;

but when a citizen dies, the law always presumes that he has
heirs, until, by judgment of court, the contrary is established,
and until such judgment in its favor, the Commonwealth is
not so seized as to be able to convey any title. The committee
act upon the supposition that Sarah Copeland did not die
an alien. It follows, therefore, unless, in matter of law the
committee are mistaken, that the Commonwealth has not
the power, until after “office found,” to convey any title to
the said Copelands. Perhaps a release to the Drapers might
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enable them to maintain their possession against all others, and
therefore be equivalent to conferring upon them an indefeasible
title. The committee have not, however, been led to believe
that this course would be right, but are clearly of opinion, that
whatever interest the Commonwealth may have in the estate
of Sarah Copeland, should be released to the children of her
late husband. There is, therefore, left to the committee but
one course to recommend, and that is, that the attorney gen-
eral be instructed to institute such proceedings as shall be
necessary to vest said estate in the Commonwealth, after which,
if the views of the committee be adopted, the title so vested,
can be released to the said Copelands, and their title thereby
made indefeasible.

The committee, therefore, recommend the passage of the
accompanying Resolve.

For the committee,

H. L. DAWES, Chairman
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RESOLVE
Concerning the Estate of Sarah Copeland, deceased.

Resolved, That the attorney general be, and he hereby is,
directed and empowered, to institute due process for the pur-
pose of vesting in the Commonwealth, whatever title Sarah
Copeland, late widow of Elisha Copeland, of Boston, now de-
ceased without heirs, as it is supposed, had, at the time of her
death, in and to any estate in this Commonwealth, and that all
due proceedings and decrees in the premises, before the proper
courts, be had.

(CommontotaUi) of jHassartjusttts.

In the Year One Thousand Eight Hundred and Fifty


