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AN ACT
Relating to the Proceedings, Practice, and Rules of

Evidence in Actions at Law.

Be it enacted by the Senate and House of Representatives
in General Court assembled, and by the authority of the
same, asfollows :

1 Sect. 1. There shall be only three divisions of
2 personal actions:
3 First.—Actions of Contract, which shall include
4 those now known as actions of assumpsit, covenant,
5 and debt, except for penalties.
6 Second.—Actions of Tort, which shall include
7 those now' known as actions of trespass, trespass on
8 the case, trover, and all actions for penalties.
9 Third.—Actions of Replevin.

1 Sect. 2. The forms of declaring in personal
2 actions, which have heretofore been used in this
3 Commonwealth, shall be changed in the following
4 particulars:

CCommomuraUfj of IHassadjusttts.

In the Year One Thousand Eight Hundred and Fifty-
Two.
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5 First.—The action shall be named in conformity
6 with the above described division.
7 Second. —No averment need be made which the law
8 does not require to be proved.
9 Third.—Only the substantive facts necessary to

10 constitute the cause of action need be stated, without
11 unnecessary verbiage, and with substantial certainty.
12 Fourth. —One count only need be inserted for each
13 cause of action, but any number of breaches may be
14 assigned in each count, and when the nature of the
15 case shall require it, breaches may be assigned in the
16 alternative.
17 Fifth. —Any number of counts for different causes
18 of action, belonging to the same division of actions,
19 may be inserted in the same declaration. Actions of
20 contract and actions of tort shall not be joined; but
21 when it is deemed doubtful to which of those classes
22 of actions a particular cause of action belongs, a count
23 in contract may be joined with a count in tort, aver-
-24 ring that both are for one and the same cause of action.
25 Sixth. —The common counts shall not be used
26 unitedly, as heretofore, but each one of those counts,
27 in the form hereafter prescribed, may be used when
28 the natural import of its terms correctly describes the
29 cause of action.
30 Seventh. —A count on an account annexed in the
31 form hereafter prescribed, may be used in an action of
32 contract, when two or more items are claimed which
33 would be correctly described by either of the common
34 counts according to the natural import of its terms.
35 Eighth. —The form of declaration heretofore used
36 in the action of trover is abolished, and in place
37 thereof shall be used the form hereafter prescribed.
38 Ninth.—All written instruments except policies of
39 insurance shall be declared on, or availed of, in the
10 answer or subsequent allegation, by setting out a copy
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41 thereof, or of such part as is relied on, or the legal
42 effect thereof, with proper averments to describe the
43 cause of action or the defence. If the whole contract
44 shall not be set out, a copy thereof, or the original,
45 shall, on motion of the adverse party, be filed as the
46 court shall direct; and where it may be necessary, the
47 copy so filed shall be part of the record, if the court
48 shall so order, as if oyer had been granted of a deed
49 declared on according to the common law; but no
50 profert or excuse therefor need he inserted in any
51 declaration. If the instrument relied on be lost or
52 destroyed, or not in the power of the party who relies
53 on it, he shall state the substance of it as nearly as he
54 can, and state the reason why a copy is not given.
55 Tenth.—When a bond, or other conditional obliga-
-56 tion, contract, or grant shall be declared on, or when
57 any conditional obligation, contract, or grant shall be
58 availed of in the answer or subsequent allegation, the
59 condition shall be deemed part of the obligation, con-
-60 tract, or grant, and shall be set forth, and any breaches
61 relied on shall be assigned; and the conditions prece-
-62 dent, if any, to the right of the party relying thereon,
63 shall be averred by him to have been performed, or his
64 excuse, if any, for the non-performance thereof stated.
65 And in real actions founded on mortgage titles, the
66 declaration shall allege the seisin to be “ in mortgage.”

1 Sect. 3. Persons severally liable upon contracts in
2 writing, including all parties to hills of exchange and
3 promissory notes, may all, or any of them, be joined
4 in the same action. The declaration may include one
5 count only, describing the several contracts of the
6 defendants when the same contract was made by each
7 or different counts, describing the different contracts
8 of the defendants, when, as in the case of maker and
9 indorser, the same contract was not made by all. The
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10 court shall take such order for the separate trial of
11 the issues, if any, as shall be found most convenient,
12 and shall enter several judgments according to the
13 several contracts of the defendants, and issue one or
14 more executions thereon, as the case may require.

1 Sect. 4. In actions of contract, when either of
2 the common counts is used, the plaintiff shall file a
3 bill of particulars with his writ, when the action shall
4 be entered, and in all cases the court may order either
5 party to file a statement of such particulars as may
6 be necessary to give the other party and the court
7 reasonable knowledge of the nature and grounds of
8 the action or defence. And wherever such bill of
9 particulars shall he filed, the items therein shall be

10 numbered consecutively, and it shall be deemed to be
11 part of the record and shall be answered or replied
12 to as such.

1 Sect. 5. If the plaintiff shall fail to give evidence
2 at the trial, in support of any count in the declaration
3 not wholly or partly confessed by the answer, it shall
4 forthwith be stricken out. And the court may, either
5 of its own motion, or upon motion of a party, require
6 unnecessary counts and statements to be stricken out

4 J

7 of a declaration or any subsequent proceeding, and it
8 may impose such terms as may be deemed reasonable.

1 Sect. 6. None of the provisions herein contained
2 shall be deemed to change any of the rules of evi-
-3 deuce, or the measure of damages, or the jurisdiction
4 of any court, or the locality of any action, except so
5 far as the same may be herein specially provided for.

1 Sect. 7. In actions of contract and actions of tort
2 the writ need not contain any declaration, nor any
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3 description of the cause of action other than the name
4 of the form of action in which it is intended to de-
-5 dare.

1 Sect. 8. The declaration -shall be filed in the
2 clerk’s office on or before the day to which the writ
3 is returnable. And if an arrest of the person or an
4 attachment of property shall be made, the declaration
5 and bill of particulars where necessary, if not inserted
6 in the writ, shall also be furnished to the defendant
7 or Ids attorney within three days after he shall have
8 demanded the same, in writing, of the plaintiff or his
9 attorney.

1 Sect. 9. If no declaration shall have been inserted
2 in the writ, or filed pursuant to the eighth section, it
3 shall be a discontinuance of the action. And the de-
-4 fendant or trustee may have judgment for costs on a
5 complaint filed at the return term of the writ, in the
6 manner now provided by law.

1 Sect. 10. In all actions at law in the Supreme
2 Judicial Court and Court of Common Pleas, a default
3 shall be entered by the court, on motion of the plain-
-4 tiff, unless the defendant or some one in his behalf
5 shall have filed, within the first four days of the return
6 term, in any county except Suffolk, and in Suffolk
7 within the first ten days of said term, an affidavit
8 that he verily believes that the defendant has a sub-
-9 stantial defence to the action and intends to bring

10 the same to trial: provided, nevertheless , that in any
11 case, upon good cause shown, the time for filing such
12 affidavit may be extended for such reasonable time as
13 the court may order.

1 Sect. 11. Where no personal service has been
2 made on the defendant or trustee, in any action at
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3 law, and no order of notice or new summons is by
4 law required, and no affidavit or answr er has been
5 filed, the court shall enter a default, as against such
6 defendant or trustee, on motion of the plaintiff, at
7 any time after twenty days from the return day of
8 the writ, or, as of course, on the last day of the
9 return term Avhere the same may be less than twenty

10 days, unless the said court shall otherwise direct.

1 Sect. 12. In any county where the court may not
2 continue in session four days, affidavits of defence shall
3 be filed on or before the last day of the return term.
4 And where the same is not so filed in any case, the
5 court shall, as of course, enter a default on the last day
6 of the term, unless the court shall otherwise direct.

1 Sect. 13. It shall be competent for the court to
2 enter up judgment in all cases of default, at any time
3 after four days from the day of such default, or judg-
-4 ment shall be entered as of course, on the last day of
5 the term, unless otherwise ordered by the court.

1 Sect. 14. The general issue, as heretofore used
2 in all actions except real and mixed actions, is abol-
-3 ished, and in place thereof the defendant shall file an
4 answer to the declaration.
1 Sect. 15. The answer, and in real or mixed ac-

-2 tions, the plea, shall in the Court of Common Pleas
3 be filed on or before the first day of the term next
4 after that at which the writ is entered, in every
5 county except Suffolk, and in Suffolk on or before
6 the tenth day of the return term, and in the Supreme
7 Judicial Court at the return term on such days as the
8 court may order in the respective counties.
1 Sect. IG. Two or more defendants, making the
2 same defence, shall answer jointly. Different con-
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3 sistcnt defences may be separately stated in tbe same
4 answer.

1 Sect. 17. The answer shall deny, in clear and
2 precise terms, every substantive fact intended to be
3 denied in each count of the declaration separately, or
4 shall declare the defendant’s ignorance of the fact, so
5 that he can neither admit, nor deny, but leaves the
(> plaintiff to prove the same.

1 Sect. 18. In answering the common counts and
2 the count on an account annexed, the defendant shall
3 answer specifically every item contained in the bill of
4 particulars, or account annexed, but he may make one
5 and the same allegation or denial concerning any
6 number of items to which such allegation or denial is
7 applicable, specifying the number of the items thus
8 answered together, when less than the whole. If the
9 defendant shall deny that any item is due or payable,

10 or that he owes the plaintiff as alleged, he shall state
11 all the substantive grounds on which he intends to
12 rest such denial, and shall specify whether some, and
13 what part, or the whole of such item or demand, is
14 denied.

1 Sect. 19. In all eases in which a denial is made
2 by answer, affidavit, or otherwise, concerning a time,
3 sum, quantity, or place alleged, the party denying
4 shall declare whether such denial is applicable to every
5 time, sum, quantity, or place, or not, and if not, what
6 time, sum, quantity, or place he admits.

1 Sect. 20. To raise an issue in law, the answer
2 shall contain the statement that the defendant demurs
3 to the declaration, or to some one or more counts
4 therein, as the case may be, and shall assign specially
5 the causes of demurrer.
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1 Sect. 21. The answer shall set forth, in clear and
2 precise terms, each substantive fact intended to be
3 relied upon in avoidance of the action ; and when the
4 answer shall set np the statute of limitations, or the
5 statute of frauds, or any other legal bar, the defendant
6 shall not be deprived of the benefit of such defence
7 by reason of his not denying the facts set forth in the
8 declaration.

1 Sect. 22. Xo farther pleading shall be required
2 after the answer, except by order of the court, as
3 hereinafter mentioned. But the plaintiff may demur
4to the answer; and if the answer contains any new
5 matter in avoidance of the action, or in set-off thereto,
6 such new matter or set-off shall be deemed to be
7 denied by the plaintiff. Or the court may, on motion
8 of defendant, require the plaintiff to reply thereto,
9 and state whether he admits or denies any, and if any,

10 what part thereof. And the plaintiff may, if he
11 pleases, without such order, at any time before trial,
12 file a replication to said answer, clearly and specifically
13 stating any facts in reply to the new matter or set-off
14 therein; but the trial shall not be delayed for want of
15 any reply to defendant’s answer, unless by special
16 order of the court.

1 Sect. 23. The replication may raise an issue in
2 law, by the statement that the plaintiff demurs to the
3 answer, or to so much thereof as applies to one or
4 more counts in the declaration, as the case may be,
5 assigning specially the causes of such demurrer; and
6 in like manner either party may demur to the allega-
-7 tion of the other party. But no defect of form merely,
8 either in the declaration or subsequent allegation,
9 shall ever be assigned as a cause of demurrer. The

10 opposite party shall be deemed to join in demurrer,
2
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11 if lie shall not amend, which he may do within such
12 time and upon such terms as the court may allow.

1 Sect. 21. Demurrers may be for the following,
2 among other causes:
3 First.—That counts in contract, and counts in tort,
■1 or cither with replevin, or a count in the plaintiff’s
5 own right, and a count in some representative capa-
(s city, arc improperly joined in the declaration.
7 Second.—That the declaration, or some count
8 thereof, as the case may be, docs not state a legal
9 cause of action substantially in accordance with the

10 rules in this act contained.
11 Third. —That the answer does not state a legal
12 defence to the declaration, or some count thereof, as
13 the case may be, substantially in accordance with the
11 rules in this act contained.
15 And the particulars in which the alleged defect
16 consists shall be specially pointed out.

1 Sect. 25. No motion in arrest of judgment for
2 any cause existing before verdict, shall be allowed in
3 any case where a verdict has been rendered, unless
4 the same affects the jurisdiction of the court. And
5 when the defendant has appeared and answered to the
6 merits of the action, no defect in the writ or other
7 process, by which he has been brought before the
8 court, or in tbe service thereof, shall be deemed to
9 affect the jurisdiction of the court.

1 Sect. 26. Every demurrer may, in the first in-
-2 stance, be heard by a single justice, and if taken in
3 term time, during the same term, if practicable; and
4 his decision as to the verification of an allegation or
5 the misjoinder of counts shall be final, an amendment
6 being allowed as hereinafter provided. But if the
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7 cause of demurrer shall be, that the facts stated do not
8 in point of law support or answer the action, and the
9 party against whom the decision shall be made shall

10 not pray for leave to amend, the decision of such
11 single justice shall not be final, but such demurrer
12 may be further heard, upon appeal or otherwise, as is
13 now provided in respect to such questions of law.
14 And when a demurrer shall be sustained, overruled,
15 or withdrawn, the court shall make such order as
16 may be fit respecting the filing of an answer, or repli-
-17 cation, or a trial of the facts. If a demurrer shall
18 appear, to the judge who first hears the same, to be
19 frivolous, immaterial, or intended for delay, he may,
20 besides overruling the same, order the party to plead,
21 or answer, or reply, notwithstanding such party shall
22 claim the right to be further heard, by appeal or
23 otherwise, on his demurrer, and thereupon the case
24 shall proceed to a final judgment as if no demurrer
25 had been filed, and execution may be awarded or
26 stayed on such terms as the court may deem reason-
-27 able, as in cases of exceptions adjudged frivolous.

1 Sect. 27. An answer or replication may allege
2 facts which have occurred since the institution of the
3 suit, and the plaintiff and defendant may be allowed
4 by the court to make a supplemental declaration,
5 answer, or replication, alleging material facts which
6 have occurred or come to the knowledge of the party
7 since the former declaration, answer, or replication.

1 Sect. 28. Either party may allege any fact or title
2 alternatively, declaring his belief of one alternative or
3 the other, and his ignorance whether it be the one or
4 the other.

1 Sect. 29. The allegations and denials of each
2 party shall be so construed by the court, as to secure,
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3 as far as possible, substantial precision and certainty,
4 and to discourage vagueness and loose generalities.
5 Any substantive fact, alleged with substantial precision
6 and certainty, and not denied in clear and precise
7 terras, shall be deemed to be admitted; but no party
8 shall be required to state evidence, or to disclose the
9 means by which he intends to prove his case.

1 Sect. 30. Any defence to any real, personal, or
2 mixed action which might have been made by plea in
3 abatement, may hereafter be made by answer contain-
-4 ing such allegations or denials as may be necessary to
5 constitute such defence.

1 Sect. 31. Xo action shall be defeated thereby, if
2 the defect found be capable of amendment and be
3 amended on such terms as may be prescribed by the
4 court; and if any issue of fact be found against the
5 defendant, a final judgment shall be rendered against
6 him, as is now required by law in case of a plea in
7 abatement, and the defendant shall not have leave to
8 amend such answer in abatement, except by special
9 order of the court, for good cause shown.

1 Sect. 32. When an answer in abatement shall be
2 overruled on demurrer, or an amendment shall be
3 allowed and made by the plaintiff, in consequence of
4 such answer in abatement, the defendant shall then
5 answer, or in a real or mixed action plead, to the
0 merits, within such time as the court shall order.

1 Sect. 83. When any demurrer shall be taken, the
2 attorney, if any, shall certify at the foot of the demur-
-3 rer, that he is of opinion that there is such probable
4 ground in law for the demurrer as to make it a fit
5 subject for judicial inquiry and trial, and that it is not
6 intended merely for delay.
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1 Sect. 34. A suit shall be deemed at issue when
2 the allegations arc closed, or, if the same be a real or

3 mixed action, when the plea is filed.

1 Sect. 35. In any stage of a suit, before final judg-
-2 meat, the court may allow any amendment to enable
3 the plaintiff to sustain the action for the same cause
4 for which it was brought, or to enable the defendant
5 to make a legal defence thereto; and any necessary
6 party may be brought before the court, and joined as
7 a plaintiff or defendant, in the manner provided in the
8 one hundredth chapter of the Revised Statutes.

1 Sect. 36. The cause of action shall be deemed to
2 be the same for which the action was brought, when
3 it shall be made to appear to the court that in point
4 of fact it is the cause of action relied on by the plain-

-5 tiff when the action was commenced, however the
6 same may be misdescribed; and the adjudication of
7 the court tdlowing the amendment shall be conclusive
8 evidence of the identity of the cause of action. But
9 no subsequent attaching creditor or purchaser of any

10 property attached in the suit, or bail, or any person
11 other than the parties to the record, shall be bound
12 by such adjudication, unless he shall have had due
13 notice of the application for leave to amend, and
14 opportunity to be heard thereon, according to an
15 order of notice to that effect to be issued by the court
16 when applied for by the plaintiff, and such third par-
-17 tics shall have the same right to except or appeal as
18 original parties to the suit.

1 Sect. 37. It shall be the duty of the Supreme
2 Court and Court of Common Pleas respectively, to
3 frame and promulgate, and from time to time, as may
4 be needful, change rules prescribing the terms upon
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5 which amendments will be allowed by the court, or
6 some justice thereof, or upon which unnecessary
7 counts and statements will be stricken out of the
8 record; which rules shall, as far as possible, be
9 adapted to discourage negligence and deceit, to pre-

-10 vent delay, to secure parties from being misled, to
11 place the party not in fault as nearly as possible in the
12 same condition he would have been in if no mistake
13 had been made, to distinguish between form and
14 substance, and to afford known, fixed, and certain
15 requisitions in place of the discretion of the court, or
16 some justice thereof.

1 Sect. 38. All orders allowing amendments before
2 trial, or a supplemental answer or replication, or
3 enlarging time, and any other interlocutory order
4 necessary to prepare the case for a trial, may be made
5 either by the court while in session, or any justice
6 thereof, in any county, either in term time or vacation;
7 hut the several courts shall prescribe such fixed rules
8 respecting notice, and the times and places for motions
9 at chambers, and other matters, as they shall from

10 time to time deem necessary.

1 Sect. 39. Any of the orders mentioned in the pre-
-2 ceding section may be entered by consent in writing,
3 signed by the parties or their attorneys; and all agree-
-4 ments of attorneys touching any suit or proceeding
5 shall be in writing, otherwise they shall be of no

6 validity.

1 Sect. 40. When the defendant relies on any claim
2 by way of set-off, he shall file with his answer a

3 declaration adapted to such claim, entitling it a deck-
-4 ration in set-off; and all the subsequent allegations
5 respecting the same shall be governed by the rules
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6 herein prescribed, as if an action had been brought
7 for such claim.

1 Sect. 41. When a writ of mandamus shall issue,
2 the person required to make return to such Avrit shall
3 make Iris return to the first Avrit of mandamus, and
4 the person suing such A\'rit may, by an answer, tra-
-5 verse any material facts contained in such return, or
6 demur thereto, and the parties having come to issue
7 in the manner pointed out in this act, the same shall
8 be tried, and if the party suing the Avrit shall main-
-9 tain the issue on his part, his damages, if any, shall

10 be assessed, and a judgment rendered that he recover
11 the same Avith costs, and that a peremptory Avrit of
12 mandamus be granted; othenvisc the party making
13 the return shall recover his costs.

1 Sect. 42. No action for a false return to a Avrit of
2 mandamus shall hereafter be maintained.

1 Sect. 43. The court may make rules, not only on
2 a petition for a writ of mandamus, but upon and after
3 the issuing of the first writ of mandamus, calling upon
4 any person other than the party to whom such writ
5 is prayed to be, or has been, directed, having or claim-
-6 ing any right or interest in the subject matter of such
7 writ, to shoAV cause against the issuing of such Avrit;
8 and upon the appearance of such person, he shall be
9 heard in such manner as the court may direct, and, in

10 fit cases, may be alloAved to frame and sign the return
11 to such first Avrit of mandamus, and to stand as the
12 real party in the proceedings.

1 Sect. 44. In case any third person shall be admit-
-2 ted as the real party, as is provided in the preceding
3 section, the proceedings on such Avrit shall not abate
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4 or 1)0 discontinued by the death, resignation, or rc-
-5 moral from office, by lapse of time, or otherwise, of
6 the person to whom such writ was directed, and any
7 peremptory writ shall be directed to his successor.

1 Sect. 45. Any person whose private right or in-
-2 tcrest has been injured, or is put in hazard, by the
8 exercise, by any private corporation, or any persons
4 claiming to be a private corporation, of a franchise or
5 privilege not conferred by law, whether such person
6 be a member of such corporation or not, may apply
7 to the Supreme Judicial Court for leave to file an
8 information in the nature of a quo warranto.

1 Sect. 46. Such application may be made and heard
2 in any county where the court is in session, either by
3 a single judge or the full court.

1 Sect. 47. Upon the application for leave to file
2 such information, the court shall take order for a
3 summary hearing of the parties upon such applica-
-4 tion; and if there shall appear probable cause to be-
-5 lieve that the party complained of has exercised a
6 franchise or privilege not conferred by law, and that
7 thereby the private right or interest of the complain-
-8 ant has been injured, or is put in hazard, leave shall
9 be granted to file such information.

1 Sect. 48. Such information shall he filed in the
2 county where the party defendant has its principal
3 place of business; and a copy of the information,
4 with an order of notice thereon, returnable, and to be
5 served, when and as the court shall in such order di-
-6 rect, shall be served on the defendant.

1 Sect. 49. The court shall have power, when leave
2 is given to file such information, or at any time before
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3 final judgment, to issue a writ of injunction, restrain-
-4 ing the party complained of, and its managers, ser-
-5 rants, and agents, from exercising the franchise or
6 privilege in question, until the further order of the
7 court.

1 Sect. 50. If, upon such information, the attorney-
-2 general shall not have intervened, as is hereinafter
3 provided, and it shall be determined that the party
4 complained of has exercised a franchise or privilege
5 not conferred by law, no judgment of forfeiture shall
6 be entered, but the judgment shall be, that the corpo-
-7 ration, if any, or the persons claiming to be a corpo-
-8 ration, be perpetually excluded from such franchise or
9 privilege, and that the directors, managers, or agents

10 by whom such usurpation was made, do pay the legal
11 costs of the proceeding, to be recovered by the com-
-12 plainant. •

1 Sect. 51. If, upon such information, it shall be
2 adjudged that the party complained of has not exer-
-3 cised any franchise or privilege not conferred by law,
4 the defendant shall recover against the complainant
5 the legal costs of the proceeding.

1 Sect. 52. The costs shall be the same as are al-
-2 lowed in actions at law.

1 Sect. 53. When an order of notice shall issue
2 upon any such information, it shall be a part of such
3 order, that a copy of such information be served on the
1 attorney-general within such time as the court shall
5 direct, and it shall be lawful for the attorney-general,
6 when he shall have good reason to believe there has
7 been a usurpation of a franchise or privilege not con-
-8 ferred by law, to intervene and demand a judgment

3
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9 of fine and forfeiture; and in such case he shall have
10 the control of all future proceedings, and the court
11 shall enter such judgment as may he required by the
12 principles of the common law; but the complainant
13 in such case shall no longer be responsible for costs.

1 Sect. 54. Nothing herein contained shall be
2 deemed to affect the duty of the attorney-general
3 hereafter to proceed ex officio, in all cases in which he
4 may now so proceed by law, nor to deprive any indi-
-5 vidual of the right to file an information respecting
6 the election or admission of an officer or member of a
7 corporation.

1 Sect. 55. None of the foregoing provisions, except
2 those contained in sections eight, nine, ten, eleven,
3 twenty-four, twenty-five, twenty-six, thirty-one, thirty-
il two, thirty-three, thirty-four, thirty-five, thirty-six,
5 thirty-seven, thirty-eight, and thirty-nine, shall be
6 deemed applicable to real or mixed actions, unless
7 specially named.

1 Sect. 56. Any person in possession of real pro-
-2 perty, claiming an estate of freehold, or an unexpired
3 term of not less than ten years, may file a petition in
4 the Supreme Judicial Court, setting forth his estate,
5 whether of inheritance for life or years, and describ-
-6 ing the premises, and averring that he is credibly
7 informed and believes, that the respondent makes
8 some claim adverse to the estate of the petitioner,
9 and praying that he may he summoned to show cause

10 why he should not bring an action to try the alleged
11 title, if any. And thereupon the court shall order
12 notice to be given to the respondent, and upon return
13 of such order of notice, duly executed, if the respon-
-14 dent so summoned shall make default, or, having
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15 appeared, shall disobey the lawful order of the court
16 to bring an action and try the title, the court shall
17 enter a decree, that he be forever debarred and estop-
-18 ped from having or claiming any right or title, adverse
19 to the petitioner, to the premises described. In vaca-
-20 tion, such a petition may be inserted like a declaration
21 in a writ and served by copy like a writ of original
22 summons.

1 Sect. 57. If the respondent shall appear and dis-
-2 claim all right and title adverse to the petitioner, he
3 shall recover his costs. If he shall claim title, he
4 shall by answer show cause why he should not be
5 required to bring an action and try such title, and the
6 court shall make such decree respecting the bringing
7 and prosecuting of such action as may seem equitable
8 and just.

1 Sect. 58. When any real action shall be brought
2 to foreclose a mortgage, the court, or any justice
3 thereof, may, on the application of the demandant,
4 either in term time or vacation, and in any county,
5 issue a writ of injunction to stay any waste committed
6 or threatened by the defendant, or any one claiming
7 under him, or acting by his permission, on the land
8 mortgaged.

1 Sect. 59. In all real and mixed actions, if the
2 demandant shall die before final judgment, his devisee
3 of the land demanded, or right of action, if any, at
4 the same term when the death is suggested, or within
5 such further time as the court shall allow, may appear
6 and prosecute the suit in the same manner as if it had
7 been originally commenced by him. And if the first
8 estate in possession under the devisee shall not be a
9 fee simple, the devisee of the first freehold estate in
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10 possession shall have the right to appear and prose-
ll cute as aforesaid, and the judgment, if in his favor,
12 shall be confirmed to his title.

«

1 Sect. 60. Any person summoned as a trustee
2 shall appear and file his answer within the four first
3 days of the return term of the writ in any county ex-
-4 cept Suffolk, and in Suffolk within the first ten days
5 of the return term, or during the return term if the
6 court shall not sit ten days in Suffolk, or four days in
7 any other county, otherwise he shall, on motion of the
8 plaintiff, be defaulted and adjudged a trustee.
9 Provided, however, that the court may upon good

10 cause shown enlarge the time of filing said answer.

11 And such answer shall disclose as plainly, fully,
12 and particularly as is practicable, what goods, effects,
13 or credits of the principal defendant, if any, were in
14 the hands or possession of said supposed trustee at
15 the time of the service of the writ upon the same, and
16 shall be sworn to by the trustee, or in case of a cor-

-17 poration, by its president, treasurer, cashier, or othef
18 proper officer.

1 Sect. 61. The plaintiff may from time to time
2 examine the supposed trustee upon written interroga-
-3 tories filed in the clerk’s office: and the answers
4 thereto shall be sworn to and hied in the clerk’s
5 office within seven days after notice to said trustee or

6 his attorney of the filing of said interrogatories, unless
7 the court shall otherwise order. And if such answers
8 arc not so hied, the court may pass such order as the
9 case may require.

1 Sect. 62. If any trustee shall be so defaulted and
2 a scire facias shall be sued and prosecuted against
3 him, it shall be in the power of the court to make
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4 such order concerning the costs as they may now do
0 when the supposed trustee is defaulted, according to
6 the fifty-ninth section of the one hundred and ninth
7 chapter of the Revised Statutes.

1 Sect. 63. If any excessive attachment of goods or
2 estate shall be made on a writ in any civil action, the
8 defendant may apply in writing, in any county, to any
4 justice of the court into which such writ is returnable,
5 for a reduction of the amount of such attachment,
6 and such justice shall order a notice to the plaintiff,
7 returnable before himself or any other justice of the
8 same court, where and as speedily as circumstances
9 may permit; and if upon summarily hearing the par-

-10 ties it shall be found that the attachment is excessive,
11 he shall order it to be reduced, or a part of the goods
12 or estate to be released, and thereafter the attachment
13 shall be deemed to be reduced or partially released,
14 according to such order.

1 Sect. 64. No person offered as a witness shall be
2 excluded from giving evidence, either in person or by
3 deposition, in any proceeding, civil or criminal, in any
4 court, or before any person having authority to
5 receive evidence, by reason of incapacity from crime
6 or interest; but every person so offered shall be
7 admitted to give evidence, notwithstanding he may
8 have an interest in the matter in question, or may
9 have been previously convicted of any offence; but

10 this act shall not render competent any party to a
11 suit or proceeding who is not now by law rendered
12 competent, nor the husband or wife of any such
13 party. But nothing herein contained shall be deemed
II applicable to the attesting witnesses to any will or
lo codicil. And the conviction of any crime may be
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16 shown to affect the credibility of any person testify-
-17 ing.

1 Sect. 65. In all civil actions the plaintiff may at
2 any time after the entry of the action, and the dcfend-
-3 ant at any time after answer, or, if it be a real or
4 mixed action, after plea, and before the case is opened
5 to the jury, file in the clerk’s office interrogatories for
6 the discovery of facts and documents material to the
7 support or defence of the suit, to be answered on oath
8 by the adverse party.

1 Sect. 66. To all such interrogatories there shall
2 be annexed an affidavit of the interrogating party or
3 his attorney, to the effect that he has reason to believe
4 that the party interrogating will derive some material
5 benefit in the action from the discovery which he
6 seeks, if the same be fairly made, and that the dis-
-7 covery is not sought for the purpose of delay.

1 Sect. 67. All such interrogatories shall be an-
-2 swered, and such answers filed in the clerk’s office,
3 within ten days after the same are notified to the
-4 party interrogated, or his attorney, unless, upon cause
5 shown, either before or after the lapse of ten days,
6 further time should be allowed by the court.

1 Sect. 68. No trial shall be delayed for the reason
2 that interrogatories have been filed and the time
3 allowed for answering the same has not elapsed, but
4 the court may allow an examination during the trial,
5 as is hereinafter provided.

1 Sect. 69. The answers shall be in writing, signed
2 by, and upon the oath of, the party.

1 Sect. 70. If the party to any suit be a corpora-
-2 tion, the opposite party may examine the president,
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3 treasurer, clerk, or any director or otlrer officer of
4 the corporation, in the same manner as if he were a
5 party to the suit.

1 Sect. 71. Each interrogatory shall be answered
2 separately and fully; the party interrogated may in-
-3 troduce into Iris answer any matter relevant to the
4 issue to which the interrogatory relates.

1 Sect. 72. When any document, book, voucher,
2 or other writing called for by any interrogatory con-
-3 tains any matters not pertinent to the subject matter
4 of the action, the answer may so state, and that such
5 part has been sealed up or otherwise protected from
6 examination, and thereupon such part shall not be
7 inspected by the party interrogating; but such party
8 may apply to the court and obtain an order to have
9 liberty to inspect the part so protected from exami-

-10 nation, or so much thereof as the court shall find, on
11 hearing the parties, or, if necessary, by inspecting the
12 part so protected, was improperly withheld and con-
-13 cealed.

1 Sect. 73. The party interrogated shall not be
2 obliged to answer any question or produce any docu-
-3 ment, the answering or producing of which would
4 tend to criminate himself, or disclose his title to any
5 property the title whereof is not material to the trial
6 of the action in the course of which he is interrogated,
7 or to disclose the names of the witnesses by whom, or
8 the manner in which, he proposes to prove his own
9 case.

1 Sect. 74. If any answer shall contain irrelevant
2 matter, or shall not be full and clear, or if any
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3 interrogatory shall not be answered, and the party
4 interrogated shall refuse to expunge or amend, or to
5 answer a particular interrogatory, the court, or any
6 justice thereof, on motion, may order such irrelevant
7 matter to be expunged, or such imperfect answer to
8 be made full and clear, or such interrogatory to be
9 answered within such time as may seem reasonable.

1 Sect. 75. When an answer shall be adjudged
2 irrelevant or insufficient, or when a party shall be
3 ordered to answer any interrogatory, the court may
4 make such order respecting costs, either in the action
5 or otherwise, as the court may by general rules direct,
6 or as may be specially ordered in each case.

1 Sect. 76. If any party shall neglect or refuse to
2 expunge, amend, or answer according to the requi-
-3 sition of this act, the court may enter a nonsuit or
4 default, as the case may require, and proceed thereon
5 according to law.

1 Sect. 77. The answer of each party may be read
2 at the trial by the other party, as evidence; the party
3 interrogated shall be entitled to require that the whole
4 of the answers, upon any one subject matter inquired
5 of, shall be read, if any part of them shall be read ;

6 but if no part of them be read, the party interrogated
7 shall in no way avail himself of his examination, or of
8 the fact that he has been examined.

1 Sect. 78. During the trial of any action the court
2 may allow interrogatories to be filed, to be answered
3 forthwith, or with as little delay as practicable, and
4 may suspend the trial for the purpose of having the
5 same answered; but such interrogatories must be
6 accompanied by an affidavit, stating the reasons why
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7 they were not filed earlier, and unless the court, upon
8 the whole matter, shall find that due diligence has
9 been used, the interrogatories shall not be filed.

1 Sect. 79. Neither the declaration, answer, nor
2 any subsequent allegation shall be deemed evidence
3 on the trial, but allegations only whereby the party
4 making them is bound.

1 Sect. 80. The Supreme Judicial Court and Court
2 of Common Pleas are severally authorized to make,
3 and from time to time as may be needful, to change,
4 all such rules respecting the form of verdicts as they
5 respectively may find necessary, to place upon the
6 record the finding of the jury in matters of fact.

1 Sect. 81. On a writ of error in any civil action in
2 which the defendant appeared and a verdict was ren-
-3 dered, no error in law shall be assigned other than
4 such as may have occurred after verdict; and no judg-
-5 ment which is in conformity with the verdict shall be
6 reversed because ihe same is not in conformity with
7 the allegations of the parties. But nothing herein
8 contained shall prevent either party from assigning
9 any error affecting the jurisdiction of the court.

1 Sect. 82. No judgment shall be arrested or re-
-2 versed on writ of error, in any civil action, by reason
3 of any mistake respecting the venue of the action,
4 whether such action be by law local, on account of
5 its subject matter or any or all of its parties.

1 Sect. 83. When judgment shall have been ren-
-2 dered in any local action brought in an erroneous
3 venue, the court shall cause its writ of possession or
4 other needful writ of execution to be directed to the

4
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5 sheriff of the proper county, or counties, so that the
6 judgment may be duly executed.

1 Sect. 84. When it shall appear on a trial that a
2 local action has been brought in an erroneous venue,

3 the court may, of its own motion, order a nonsuit to
4 he entered, unless good cause shall be shown why the
5 trial should be allowed to proceed.

1 Sect. 85. No allowance shall hereafter be made
2 to any party in an action at law for attendance, hut
3 in place thereof there shall he taxed and allowed to
4 the prevailing party the sum of four dollars in the
5 Supreme Judicial Court, and the sum of three dollars
6 in the Court of Common Pleas, if the action is not on
7 the trial list; the sum of five dollars in the Supreme
8 Judicial Court, and the sum of four dollars in the
9 Court of Common Pleas, for each term while the

10 action shall be on the trial list.

1 Sect. 86. In case of the removal of any action
2 from the Court of Common Pleas to the Supreme
3 Judicial Court, on the affidavit of the defendant or
4 any one in his behalf, the same shall be immediately
5 transferred with the papers therein, to the clerk of
6 the said Supreme Judicial Court, and shall he by him
7 forthwith entered in said court at the charge of the
8 party so removing the same, and the case shall pro-
-9 ceed as if it had been originally commenced in said

10 court*

1 Sect. 87. The forms contained in the schedule
2 annexed to this act, may he used in the several courts
3 of this Commonwealth, subject to he changed and
4 modified from time to time by the Supreme Judicial
5 Court, by general rules made for that purpose.
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1 Sect. 88. In all proceedings in equity, tire evi-
-2 dence shall be taken in the same manner as in suits
3 at law, unless the court, for special reasons, shall
4 otherwise direct; but this shall not prevent the use of
5 affidavits where they are now allowed.

1 Sect. 89. The two hundred and thirty-third chap-
-2 ter of the acts of the year 1851, entitled “An Act to
3 Amend some of the Proceedings, Practice, and Rules
4 of Evidence of the Courts of this Commonwealth,”
5 and the three hundred and twenty-fifth chapter of the
6 acts of the same year, entitled “An Act concerning
7 Proceedings and Practice hi Civil Actions before Jus-
-8 tices’ Courts, Police Courts, Justices of the Peace,
9 and Trial Justices,” arc hereby repealed; but the

10 repeal shall not affect any action pending when this
11 act takes effect.

1 Sect. 90. The first, second, third, fourth, sixth,
2 thirty-fifth, thirty-sixth, sixty-fourth, sixty-fifth, sixty-
-3 sixth, sixty-seventh, sixty-eighth, sixty-ninth, seventi-
-4 eth, seventy-first, seventy-second, seventy-third, seven-
-5 ty-fourth, seventy-fifth, seventy-sixth, seventy-seventh,
6 seventy-eighth, eighty-seventh, and eighty-eighth sec-
-7 tions of this act shall apply to all civil actions before
8 Justices’ and Police Courts and justices of the peace.

1 Sect. 91. In all proceedings in courts of law, an
2 agreement signed by the parties or their attorneys,
3 and filed in the case, shall be equivalent to an order
4 of court.

1 Sect. 92. In actions before such Justices’ Courts,
2 Police Courts, or justices of the peace, as aforesaid,
3 the interrogatories and answers provided for in the
4 sixty-eighth, seventieth, and seventy-first sections, may
5 be filed before the said courts or justices, respectively,
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6 and not in the clerk’s office, as mentioned in the said
7 sections ; and the interrogatories may be tiled by either
8 party at any time after the commencement of the
9 action, and the answers shall he filed within such time

10 as the said courts or justices of the peace respectively
11 shall order.

1 Sect. 93. This act shall take effect from and after
2 the first day of June next.

SCHEDULE OF FORMS.

Forms of declarations in actions of contract.

1 Commencement. —To answer to A. 8., of ,in an

2 action of contract.
3 If the plaintiff is a minor and sues by prochein ami , or

-1 sues as administrator, or in any special character,
5 it may he stated according to the established form.
6 As it is not necessary to insert the declaration in
7 the writ, it should be entitled, when filed separ-
-8 ately, in the following form:
() A

;
K ) Suffolk, C. C. Pleas.

o'"]) j Plaintiff’s declaration.

12 Count for money had and received. —And the plaintiff
13 says, the defendant owes him one hundred dollars
Id for money received by the defendant to the plain-
-15 tiff’s use.
1G Money lent.—And the plaintiff says, the defendant
17 owes him one hundred dollars for money lent by
18 the plaintiff to the defendant;—
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19 Goods sold.—Also, that the defendant owes him
20 dollars for goods sold by the plaintiff to the
21 defendant;—
22 Work.—Also, that the defendant owes him
23 dollars for work done by the plaintiff for the
24 defendant;—
25 Work and materials.—Also, that the defendant owes
26 him dollars for work done, and materials
27 found, by the plaintiff for the defendant;—
28 Board.—Also, that the defendant owes him
29 dollars for board and lodging furnished by the
30 plaintiff for the defendant.
31 Freight. —For the carriage of certain goods by the
32 plaintiff for the defendant.
33 Warehouse room. —For warehouse room furnished by
34 the plaintiff for the storage of certain goods of
35 the defendant.
36 Horse and carriage hire.—For the use of a certain
37 horse and carriage hired of the plaintiff by the
88 defendant.
39 Use and occupation.—For the use and occupation of
40 a certain tenement hired of the plaintiff by the
41 defendant.
42 Insimul computassent.—For the balance found due to
43 the plaintiff by the parties on accounting together.
44 Account annexed. —And the plaintiff says, the defend-
-45 ant owes him fifty dollars, according to the account
46 hereto annexed.

Payee of note against maker.

1 And the plaintiff says, the defendant made a prom-
-2 issory note payable to the plaintiff or order, a copy
3 whereof is hereto annexed. And the defendant owes
4 the plaintiff the amount of said note and interest
5 thereon.
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On note payable to order.

1 And the plaintiff says, the defendant made a proxn-
-2 issory note, a copy of which is hereto annexed, payable
3 to one G. H., or hearer. And the plaintiff is the
4 bearer of said note, and the defendant owes him the
5 amount of said note and interest thereon.
[lf payments are indorsed on the note, the declaration

should be varied as follows,—“A copy whereof, with
the indorsements thereon, is hereto annexed,' and the
defendant owes the plaintiff the balance of said note and
interest thereon.”

If payments have been made which are not indorsed
on the note, the allegation should be varied accordingly.]

By indorsee against indorsor.

1 And the plaintiff says, that one C. I), made a prom-
-2 issory note, a copy of which with the indorsements
3 thereon is hereto annexed, payable to the said E. E,
4 or order; and the said E. F. indorsed the same to the
5 plaintiff; and payment of said note was duly de-
-6 manded of the said C. I)., who neglected to pay the
7 same, and due notice of its non-payment was given
8 to the said E. F., and the said E. F. owes the plaintiff
9 the amount of said note and interest thereon.

On a bond with condition to pay certain debts of the plain-
tiff\ and to provide for his support.

1 And the plaintiff says the defendant executed to
2 him a bond, a copy whereof is hereto annexed ;

3 And the plaintiff says, he owed to one O. P. the sum
4 of one hundred dollars on a promissory note (desenb-
-5 ing it) which the defendant neglects to pay;
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6 Also, that he owed to one E. S. one hundred dollars,
7 according to the account hereto annexed, which the
8 defendant neglects to pay;
9 Also, that the defendant neglects to provide clothing

10 for the plaintiff;
11 And the plaintiff has requested the defendant to pay
12 said debts, and provide for his support as mentioned
13 in said bond—-

[To be inserted, if proof of the request is necessary.]

By grantee against grantor in a common deed of warranty,

for breaches of covenant.

1 And the plaintiff says, the defendant delivered to
2 him a deed, a copy whereof is hereunto annexed;
3 And the defendant was not seized in fee of a part
4 of the land described as follows (describing it), but
5 the same was held adversely by one L. M.; and the
6 residue of said land was not free from incumbrances,
7 but was subject to a mortgage to one S. T., to secure
8 the payment of six hundred dollars ;

9 And the defendant has not warranted and defended
10 the premises against the rightful claims of all persons,
11 but one W. S. had a right of dower therein, and has
12 compelled the plaintiff to assign the same to her.

On an award.

1 And the plaintiff says, the parties, by their agree-
-2 ment in writing, a copy whereof is hereto annexed,
3 referred the matters therein mentioned, to arbitrators;
4 and the said arbitrators have made an award thereon
5 in writing, a copy whereof is hereto annexed.

[Aver performance of condition by plaintiff, when
necessary to be proved, and the non-performance by
defendant, which is relied on.]
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[lf it is for the mere payment of money aver as fol-
lows],—

6 And the defendant owes the plaintiff the amount
7 of said award.

On a promise to pay the debt of another.

1 And the plaintiff says, that one E. F. owed him
2 the sum of for , and the plaintiff was about
3 to sue the said E. F., to recover the same;
4 And in consideration that the plaintiff would for-
-5 bear to sue the said E. E., the defendant made an
6 agreement to pay the same to the plaintiff, a copy
7 whereof is hereto annexed: and the plaintiff did for-
-8 bear to sue the said E. F., and the defendant owes
9 him the said sum.

On an agreement to convey land on a certain day, plaintiff
to pay one hundred dollars cash , and give a note forfour
hundred dollars, secured by a mortgage of the land.

1 And the plaintiff says the defendant made an agree-
-2 raent with the plaintiff, in writing, a copy whereof is
3 hereto affixed;
4 And on the day of , the plaintiff
5 tendered to the defendant one hundred dollars, and
6 also a note for four hundred dollars (describing it),
7 and a mortgage of said land, to secure the payment of
8 said note, and demanded of the defendant a convey-
-9 ance of said land (following the terms of the agree-

-10 ment).
For breach of promise of marriage.

1 And the plaintiff says, that she and the defendant
2 mutually promised to marry each other;
3 And she has always been ready to marry the defend-
-4 ant, but the defendant refuses to perform his promise.
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Non-delivery of goods sold.

I And the plaintiff says he purchased of the defend-
-3 ant the following goods, viz: , for the sum
3 of one hundred dollars, to be paid therefor, on deliv-
-4 ery thereof; and the defendant promised to deliver
5 the same on the day of at the defendant’s
6 store in ;

7 And on the said day, the plaintiff demanded said
8 goods at said store, and tendered to the defendant said
9 sum of one hundred dollars in payment of the same;

10 And the defendant refused to deliver the same to
11 the plaintiff.

On policies of insurance.

1 One.—On a ship for a total loss.
2 And the plaintiff says, the defendants made to him
3 a policy of insurance, a copy of which is hereunto
4 annexed, for the sum of ten thousand dollars, on the
5 ship John, against the perils of the seas, and other
6 perils therein mentioned, in a voyage from Boston to
7 Cadiz, in Spain, and at and from Cadiz to her port of
8 discharge in the United States; and while proceeding
9 on said voyage, the said ship was wrecked, and totally

10 lost, by the perils of the seas; and the defendants had
II notice of said loss on the day of , and
12 were bound to pay the amount of said loss to the
13 plaintiff within sixty days after said notice; and the
14 defendants owe the plaintiff therefor the said sum of
15 ten thousand dollars.
16 Two.—For a partial loss and contribution to a gen-
-17 eral average.
18 (State, as in the last count, to the description of the
19 voyage inclusive.)

5
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20 And in said policy, the defendants agreed, that in
21 case of any loss or misfortune to said ship, it should
22 be lawful for the plaintiff and his agents, to labor for,
23 and in the defence and recovery of, said ship, and that
24 the defendants would contribute to the charges thereof,
25 in proportion as the sum assured by them should be
26 to the whole sum at risk;
27 And, while proceeding on said voyage, the said ship
28 Avas, by the perils of the seas, dismasted, and other-
-29 wise damaged in her hull, rigging, and appurtenances,
30 and it was necessary, for the preservation of said ship
31 and her cargo, to throw over a part of her cargo, and
32 the same Avas throAvn o\ T er for that purpose, and the
33 plaintiff Avas obliged to expend the sum of two thou-
-34 sand dollars for repairing said ship at Cadiz, and the
35 sum of five hundred dollars, as a contribution for the
36 loss occasioned by throAving over a part of said cargo;
37 and the ship suffered much other damage that Avas not
38 repaired at Cadiz ; —and the defendants had notice of
39 said loss and charges, on the day of ,

40 and Avere bound by the terms of said policy, to pay
41 the same Avithin sixty days after such notice, and the
42 defendants oavc the plaintiff therefor the sum of
43 dollars.

For a total loss of cargo by fire:—

44 And the plaintiff says, the defendants made to him
45 a policy of insurance for the sum of ten thousand dol-
-46 lars, on the cargo of the brigantine William, against
47 the perils of fire and other perils therein mentioned,
48 at and from Boston, and in a voyage from thence to
49 Hamburgh, or any other port or ports in the north of
50 Europe; and Avhile said brigantine Avas proceeding on

51 said voyage, the said cargo Avas totally destroyed hy
52 fire; and the defendants had notice of said loss on the
53 day of , and AA'ere bound bv the terms
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54 of said policy to pay the plaintiff the amount of said
55 loss: and the defendants owe the plaintiff therefor the
56 sum of ten thousand dollars.

Forms oj declarations in actions of tort.

1 Beginning. —To answer A. 8., of , in an
2 action of tort.
3 Trover.—And the plaintiff says, the defendant has
4 converted to his own use one horse, the property
5 of the plaintiff (or the goods mentioned in the
6 schedule hereto annexed).
[The ad damnum is a sufficient allegation of damage in

all cases in which special damages arc not claimed.]
7 Deceit. —And the plaintiff says the defendant sold to
8 him ten bags of coffee, and to induce the plaintiff
9 to buy the same the defendant falsely represented

10 to him that said coffee was the property of the
11 defendant; and the plaintiff, believing that said
12 representation was true, was thereby induced to
13 purchase, and did purchase said coffee, and paid
14 therefor to the defendant the sum of one hun-
-15 dred dollars: and said coffee was not the property
16 of the defendant, which the defendant then knew,
17 but was the property of one A. S., who has taken
18 the same from the plaintiff.
19 And the plaintiff says, the defendant sold him
20 a horse, for which the plaintiff paid him one
21 hundred dollars. And to induce the plaintiff to
22 buy said horse, the defendant falsely represented
23 to the plaintiff that said hosse was sound, so far
24 as the defendant knew; and the plaintiff, be-
-25 lieving that said representation was true, was
26 thereby induced to buy, and did buy said horse:
27 and said horse was not sound, but had a certain
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28 disease called , which the defendant then
29 knew;
30 And the plaintiff says, the defendant, to induce
31 the plaintiff to sell property on credit to one S.
32 C., falsely represented to the plaintiff, in writing,
33 that the said S. C. was a man possessed of a
34 large property, and able to pay his debts (a copy
35 of which writing is hereto annexed). And
36 thereupon, the plaintiff, believing said represent-
-37 ation to be true, was induced to sell, and did
38 sell, to said S. C., the goods mentioned in the
39 account hereto annexed, and gave the said S. C.
40 credit for the price of said goods, being
41 dollars, for the term of six months from the
42 day of . And the said S. C. was not
43 a man of property, nor able to pay his debts, but
44 was insolvent, which the defendant then knew.
45 And the plaintiff has not been paid for said
46 goods, and is unable to obtain payment therefor
47 ■ of the said S. C.
48 Negligence of railroad corporations. —And the plain-
-49 tiff says, the defendants are a corporation, owning
50 a railroad between A. and B.; that plaintiff was
51 a passenger on said railroad, and, by reason ot
52 the insufficiency of an axle of the car in which
53 he was riding, the plaintiff was hurt; that de-
-54 fendants did not use due care in reference to said
55 axle, but plaintiff did use due care.

[This form may be varied to adapt it to many cases,
simply by changing the allegation as to the cause of the
accident. It is not intended to restrict a party to the
statement of one cause, if there were several concurrent
causes, and if the plaintiff is in doubt which of several
different causes occasioned the accident, he may, under
the thirty-fifth section, so declare.]



1852.] SENATE—No. 98.

56 Negligence of town.—And the plaintiff says, there is
57 in the town of , a public highway leading
58 from to . which said defendants are
59 bound to keep in repair;—that the same was
60 negligently suffered by defendants to be out of
61 repair, whereby the plaintiff, traveling thereon,
62 and using due care, was hurt.
63 Obstructing wag.—And the plaintiff says, he owned
64 a tract of land (describing it), and there was a
65 way leading to the same from (here mention the
66 other terminus) which the plaintiff had a right
67 to use as a foot-way and carriage-way; and the
68 defendant erected a fence across said way, and
69 placed stones in the same, so that the plaintiff
70 could not use the same.
71 Immoderate riding. —And the plaintiff says, the de-
-72 fendant hired of him a horse to ride from Boston
73 to Cambridge, and from thence back to Boston,
74 in a proper manner ; —and the defendant rode
75 said horse so immoderately that he became sick
76 and lame, and was greatly injured in value.
77 Slander. —And the plaintiff says, that the defendant
78 publicly, falsely, and maliciously accused the
79 plaintiff of the crime of perjury, by words spoken
80 of the plaintiff' substantially as follows. [Here
81 set forth the words—no inuendoes arc necessary.]
[lf the natural import of the words is not intelligible

without further explanation or reference to facts under-
stood but not mentioned, or parts of the conversation not
stated in either of those cases after setting forth the
words, the declaration should contain a concise and clear
statement of such things as are necessary to make the
words relied on intelligible to the court and jury in the
same sense in which they were spoken. This rule is
applicable to actions for written and printed, as well as
oral, slander.]
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82 Libel.—And the plaintiff says, the defendant caused
83 to be published iu a newspaper (describing it), a
84 false and malicious libel concerning the plaintiff,
85 a copy whereof is hereto annexed.

(Or if it be a picture, it may be described.)
86 Trespass to person.—And the plaintiff says, the de-
-87 fendant made an assault upon him, and struck
88 him on his head, and kept him imprisoned for
89 the space of one day.
90 Trespass to land. —And the plaintiff says, the defend-
-91 ant forcibly entered the plaintiff’s close (describ-
-92 ing it), and ploughed up the soil, &c., and took
93 and carried away fifty bushels of the plaintiff’s
94 corn there being, and converted the same to his
95 own use.
96 Penalty.—And the plaintiffs say, they had a turn-
-97 pike road (describing it), and the defendant
98 passed on said road with a wagon, on which he
99 carried a load of more than forty-five hundred

100 pounds, and the felloes of said wagon were less
101 than three inches and a-half wide, whereby the
102 defendant became liable to pay the plaintiffs
103 three times the legal toll therefor, and the legal
104 toll therefor is the sum of .

105 And the plaintiff says, the defendants had a
106 turnpike road (describing it), and the plaintiff
107 was passing over the same, and through a turn-
-108 pike gate thereon (describing it), in a wagon
109 drawn by one horse; and the defendants’ toll-
-110 gatherer then demanded and received of the
111 plaintiff fifty cents for toll, for passing through
112 said gate with said horse and wagon, the legal
113 toll for passing as aforesaid being only ten cents,
114 whereby the defendants have forfeited to the
115 plaintiff a sum not exceeding one hundred dol-
-116 lars.
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117 And the plaintiffs say, they had an aqueduct
118 (describing it), and the defendant maliciously
119 injured said aqueduct by cutting off one of the
120 pipes thereof, whereby the defendant became
121 liable to pay the plaintiffs treble the amount of
122 the damage thereby sustained by the plaintiffs;—
123 and the amount of said damage was ten dollars.
12-1 And the plaintiffs say, that the twentieth day
125 of October last was the day of their cattle-show
126 and exhibition; and that by their officers they
127 defined and fixed hounds of sufficient extent for
128 the erection of cattle-pens and yards, and for
129 convenient passage-ways to and about the same,
130 within which hounds no persons were permitted
131 to enter and pass, unless in conformity with the
132 regulations of said officers: Of all which the
133 defendant had notice; and after said notice, the
13d defendant did enter and pass within said bounds,
135 contrary to said regulations, whereby he has for-
-136 feited to the plaintiffs a sum not exceeding five
137 dollars.

Answers in abatement.

A. B. vs. C. U. Suffolk, C. C. Pleas.

defendant's answer.

1 Coverture ofplaintiff.—And the defendant comes and
2 says, that when the plaintiff’s writ wms sued out,
3 the plaintiff was a married woman, and that E.
4 F., her husband, was then alive,—and therefore
5 he ought not to be held to answer to the plain-
-6 tiff’s writ.
7 Nonjoinder.—And the defendant comes and says, that
8 if he is indebted to the plaintiffs for the goods
9 mentioned in their hill of particulars, he is in-



[April,PRACTICE, &c., IN ACTIONS AT LAW.

10 debted to them jointly with one G. 11., who is
11 still alive, and ought to be sued with him in the
12 writ, and therefore he ought not to be held to
13 answer to the plaintiff’s writ.
14 Misnomer. —And the defendant comes and says, the
15 plaintiff’s name is John Stiles, and not James
16 Stiles, and therefore he ought not to be held to
17 answer to the plaintiff’s writ.
18 Coverture of defendant.—And the defendant comes
19 and says, that when the plaintiff’s writ was sued
20 out she was, and still is, a married woman, and
21 that J. H., her husband, was then alive, and
22 therefore she ought not to be held to answer to
23 the plaintiff’s writ.

Answers in actions of contract.

A. 13. vs. C. D. Suffolk, C. C. Pleas.
defendant’s answer.

1 Money had and received. —And the defendant comes,
2 and upon his personal knowledge denies that he
3 received the money mentioned in the plaintiff’s
4 bill of particulars, or any part thereof;
5 (Or if the case be so) admits that he received
6 the money mentioned in the plaintiff’s declaration,
7 but denies that he received it to the plaintiff’s
8 use.
9 And the defendant comes and says, upon his

10 personal knowledge, that he received the money
11 mentioned in the plaintiff’s bill of particulars, but
12 upon his information and belief he denies that he
13 received the same or any part thereof to the
14 plaintiff’s use.
15 And the defendant comes, and upon his personal
16 knowledge denies that he has received to the
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17 plaintiff's use the money mentioned in the plain-
-18 tiff’s bill of particulars, except the sum of fifty
19 dollai's.
20 Statute of limitations.—And the defendant comes and
21 answers, that the cause of action mentioned in the
22 plaintiff’s writ did not accrue within six years
23 before the suing out of the plaintiff’s writ.
24 Payment.—And the defendant comes and answers,
25 that he has paid the plaintiff the sum of
26 dollars, which was the full amount of the account
27 stated in the plaintiff’s hill of particulars.
28 If there are several items, add —And he annexes
29 hereto a bill of particulars of said payment.
30 Account annexed. Goods sold and delivered.—And the
31 defendant comes and answers as follows, viz.: as
32 to the first ten items of the plaintiff’s bill of par-
-33 ticulars, upon his personal knowledge he denies
34 that the plaintiff sold and delivered the same to
35 the defendant.
36 As to the eleventh item, upon his personal
37 knowledge he denies that the price was to be
38 more than ten dollars.
39 Work. —As to the twelfth item, he is ignorant per-
-40 sonally, and by information and belief, whether
41 the plaintiff performed the day’s labor there
42 charged, or not, and also of the price thereof, if
43 any, so that he can neither admit nor deny the
44 plaintiff’s allegation, but leaves the plaintiff to
45 prove the same.

Answers to a promissory note.
1 Promissory note.—And the defendant comes and an-
-2 swers as follows:
3 He denies that he made the promissory note
4 mentioned in the plaintiff’s first count;

6
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5 Minority.—And as to the note mentioned in the
6 plaintiff’s second count, he says that at the time
7 of making the same, lie was a minor under the
8 age of twenty-one years.
9 Duress. —And as to the contract mentioned in the

10 plaintiff’s third count, he says that at the time of
11 its execution he was kept in imprisonment by the
12 plaintiff, and executed the contract through the
13 force of that imprisonment.
14 Part payment. —And the defendant comes and says
15 that he has paid the note mentioned in the plain-
-16 tiff’s writ, except the sum of fifty dollars, and
17 Tender.] before the plaintiff sued out his writ he ten-
-18 dered to the plaintiff said sum of fifty dollars, and
19 now brings the same into court for the plaintiff.
20 Accord.—And the defendant comes and says he deliv-
-21 ered to the plaintiff one wagon, which the plaintiff
22 received in full satisfaction of the note mentioned
23 in the plaintiff’s writ.
24 Res judicata.—And the defendant comes and says,
25 that at the Supreme Judicial Court, held, Ac., the
26 plaintiffrecovered judgment against the defendant
27 for dollars and cents damages, and
28 for costs; and that said judgment was ren-
-29 dered upon the same cause of action mentioned in
30 the plaintiff’s first count.
31 Release.—And the defendant comes and says, the
32 plaintiff executed to him a release, a copy whereof
33 is hereto annexed, whereby he discharged the de-
-34 fondant from the cause of action mentioned in the
35 second count.
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To a policy of insurance.

1 Insurance. —And the defendants come and say, that
2 they deny, upon information and belief, that the
3 said loss was actually total, and they deny that
4 any abandonment was made.
5 And the defendants come and say, they deny,
6 upon information and belief, that the said vessel
7 was seaworthy for the voyage in the said policy
8 mentioned, at the inception of said voyage.
9 And the defendants come, &c. (as above), but

10 deny, upon information and belief, that the said
11 vessel was lost while proceeding on the voyage in
12 the said policy described.

Forms of answers in actions of tort.

1 Trover.—And the defendant comes and, upon his per-
-2 sonal knowledge, denies that the horse mentioned
3 in the plaintiff’s writ was the property of the
4 plaintiff, and also denies that he converted the
5 same to his own use.
6 And the defendant comes and says, that upon
7 his personal knowledge he is ignorant, but upon
8 his information and belief he denies, that the
9 horse mentioned in the plaintiff’s writ was the

10 property of the plaintiff.
11 And the defendant comes and, upon his know-
-12 ledge and belief, admits that tire said horse is the
13 general property of the plaintiff, but avers that
14 the defendant has a special property therein, by
15 reason of his having attached the same as the
16 plaintiff’s property, by virtue of a writ (here dc-
-17 scribe it), which writ was delivered to the plaintiff,



PRACTICE, &c., IN ACTIONS AT LAW. [April,

18 who then was a deputy sheriff in the said county
19 of , for service, and the action is now
20 pending: And so the defendant denies, upon his
21 personal knowledge, that he has converted the
22 said horse to his own use.
23 Deceit. —And the defendant comes and, upon his per-
-24 sonal knowledge, denies that he made said repre-
-25 sentation, knowing that the same was not true.
26 And the defendant comes and says, he has not
27 personal knowledge, but, upon his information and
28 belief, he denies that said horse was unsound, as
29 stated in the plaintiff’s declaration.
30 And the defendant comes and, upon his personal
31 knowledge, denies that he made the representation
32 mentioned in the plaintiff’s declaration. And he
33 says the said coffee was the defendant’s property,
34 and he had a right to sell the same.
35 Obstructing way.—And the defendant comes, and says
36 he has not personal knowledge, but, upon his in-
-37 formation and belief, he denies that the plaintiff
38 has a right of way, as set forth in his declaration.
39 And, upon his personal knowledge, he denies
40 that he obstructed said way, as set forth in said
41 declaration.
42 Slander.—And the defendant comes and, upon his
43 personal knowledge, denies that he accused the
44 plaintiff of the crime of perjury, as set forth in
45 plaintiff’s first count: —

46 And as to the second count, he says the plain-
-47 tiff’ did feloniously steal, take, and carry away ten
48 dollars, the property of one S. T., in the possession
49 of said S. T. being found, and converted the same
50 to his own use, and so the plaintiff was guilty ot
51 the crime of theft, and the defendant's accusation
52 was true.
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53 Assault and battery. —And the defendant comes and
54 says, the plaintiff first assaulted him, and he only
55 defended himself.
56 And the defendant comes and says, the plaintiff
57 was his apprentice, and deserted and ran away
58 from him, and he retook the plaintiff and forcibly
59 brought him back, using no more force than was
60 necessary.
61 And as to the allegation, that the defendant
62 hurt and wounded the plaintiff, the defendant,
63 upon his personal knowledge, denies the same.
64 Trespass quare clausum.—And the defendant comes
65 and says, that a part of the close mentioned in
66 the plaintiff’s writ, was the soil and freehold of
67 the defendant, the same being described as fol-
-68 lows, &c.
69 Upon his own knowledge, he denies that he
70 broke, or entered, any part of said close, except
71 the part above described.

Replications.
Suffolk, C. C. P., February 1, 1851.

A. B. vs. C. D.
1 Limitations. —And the plaintiff replies as follows, viz.:
2 He says, that within six years before the suing
3 out of his writ, the defendant executed a writing,
4 a copy whereof is hereto annexed, by which he
5 acknowledged said debt and agreed to pay the
6 same.
7 He further says, the defendant has been absent
8 from this Commonwealth for the space of three
9 years last past.

10 Minority.—And the plaintiff replies that he is igno-
rant of the fact, so that he can neither admit nor
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12 deny that the defendant was a minor, as stated in
13 his answer, but leaves the defendant to prove the
14 same.
15 He further says, the articles mentioned in his
16 hill of particulars were necessaries for the defcnd-
-17 ant, and suitable to his estate and degree.


