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Ordered, that Messrs. Sewall and Currier, with such as the
House may join, be appointed a committee to consider the ex-
pediency of abolishing the punishment of death.

Sent down for concurrence.

P. 11. UNDERWOOD, Clerk.

House of Representatives, February 12, 1852
Concurred, and Messrs, Forbush, of Upton,

Coburn, of Newton,
Seabury, of Brewster
Curtis, of Stoughton, and
Warren, of New Marlboro’

are joined.
LEWIS JOSSLLYN, Clerk.

In Senate, February 11, 1853,
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The Joint Special Committee. to whom was referred an order
of February 11th, 1852, to consider the expediency of abol-
ishing the Punishment of Death, and also several petitions
having the same object, submit the following

The committee have given two hearings to the petitioners,
at which their views, as well as those of their opponents, were
fully presented. We have found it impossible, amid the other
duties of the session, to prepare an elaborate report on this im-
portant subject. We the less regret this because so much has
recently appeared relative to it, which is readily accessible
to members of the legislature.*

We content ourselves therefore with a few remarks and a
brief statement of our own conclusions. Whatever may have

CTommontoenltlj cf

In Senate, April 12, 1852.

REPORT:

* Among the publications alluded to, may be named, Reports on Capital Pun-
ishment, to the House of Representatives, of this State, in 1536 and 1837, made
by committees of which R. Rantoul, Jr., was chairman ; Minority Report on the
same subject to the same, made by S. J. Thomas and Dan’l A. Hathaway, in 1842;
Minority Report to the same on the same subject, by Benjamin F. Newhall, in
1844; Report of a Joint Special Committee, of which Francis 0, Watts was

chairman, in 1846 ; Letters of Robert Rantoul, Jr., on the Death Penalty, to the
Governor and Legislature in 1846; Report of a Joint Special Committee on the
same subject, Charles Mason, chairman, in 1851 ; Minority Report on the same
subject, signed by F. W. Bird and F. T. Wallace, in 1848 ; Report of John L.
O’Sullivan, to the New York Legislature, on the Abolition of the Punishment
of Death, in 1841; Thoughts on the Death Penalty, by Charles C. Burleigh, in

1845 ; and Reports to the New York Assembly in 1847 and 1848.
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been the feeling of past ages, it cannot be denied tjaat, for more
than a century, an impression has been gaining ground, both
in this country and England, that capital punishments were
cruel and unnecessary. Men have revolted from the idea of
killing their fellow men in cold blood.

The growing humanity of the age, on the subject of pun-
ishment, has been manifested in various modes. Most of the
barbarous inflictions of former times, which exhibited rather
the ferocity of wild beasts than the feelings of men, have been
very generally abolished. Thus, burning at the stake, drawing
and quartering, the rack, the wheel, the whipping-post, the
pillory, the stocks, cropping the ears, and other brutal mutila-
tions, have almost entirely gone out of use.

Juries, partaking of the public feeling, are exceedingly re-
luctant to convict of capital crimes. Hence many guilty men
charged with such crimes are entirely acquitted; and, when
it is possible, the verdict of the jury finds a crime less than cap-
ital. As when a prisoner is indicted for murder, the jury will
find a verdict of manslaughter, or murder in the second degree,
where there is the slightest ground for such a mitigated sen-
tence, and even where there is not.

In England, while stealing in a dwelling-house to the value
of forty shillings was capital, juries were accustomed to return
the value of property stolen as thirty-nine shillings, even if it
were gold coin or Bank of England notes worth twenty or a
hundred times that sum. When stealing to the value of a
shilling was capital, the verdict of the jury was usually “guilty
lOd.” And “when the statutes of Elizabeth and William II
fixed ss. as the price of blood, the juries said, guilty 4s. 10d.”*

Another consequence of the increasing humanity of the
times is, that the punishment of persons convicted of capital
crimes is often commuted for milder punishments, as imprison-
ment or transportation.

The inhumanity of inflicting death on a convict becomes
very striking, when we consider what dreadful sufferings are
endured in consequence by the surviving relatives and friends
of those who have been executed. We dare not dwell upon

Woolryche on Capital Punishment inEngland, p. 212.
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their agonies. The recollection of the disgraceful execution
of a husband, a son, or a father, must, to the end of life, har-
row the feelings of those with whom he was most closely con-
nected.

Admitting, however, that our mere sympathies would not be
an entirely safe guide in regard to punishments, we may at
least say, that unless the penalty of death is a surer mode of
preventing crime than any other, it ought certainly to be dis-
used. But these theoretical considerations would not easily
satisfy men of great caution that the terror of death would not
operate with more certainty to prevent crime, than the fear of
any other possible infliction. Yet long experience has taught
a different lesson. Humanity has led men from time to time
to abandon the punishment of death for the smaller grade of
offences, even at the risk of increasing their frequency. But
what has been the consequence ? The abolition of capital
punishment, in regard to any particular crime of not uncom-
mon occurrence, instead of increasing the frequency of the
crime has uniformly diminished it. Such has been found to
be the result in England and in Ireland. These experiments
are the more valuable, as they have been tried on a large scale,
and in regard to a considerable variety of crimes.

The causes of this result are probably the following: the
reluctance of parties to prosecute for capital offences, especially
for any crime less than murder, together with the unwilling-
ness of juries to convict in such cases, present so many chances
of impunity as to encourage the perpetration of such ofiences.
As soon as a mitigated punishment is introduced, the prospect
of conviction is so much greater as to intimidate offenders. In
fact, it is now a well established principle of penal law, that
the certainty of punishment is far more effectual in preventing
crime than its severity.

While our natural feelings of compassion urge us not to
inflict the extreme penalty of the law, even in case of murder,
it must be admitted that many persons fear that not to punish
so terrible a crime with death, would render human life less
secure tiian it now is with such an awful visitation impending
over the offender. Probably if it were not for this fear in
regard to murder, theabolition of capital punishment in respect
to other crimes, would find but little opposition.
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In regard to murder, however, the experience of the world
has proved, that executions for this crime, so far from dimin-
ishing it, have an actual tendency to increase it. The sight,
or knowledge, of cruelty committed, from the inherent irnita-
tiveness of man’s nature, breeds cruelty. Many cases are
authenticated where men who have seen or heard of an execu-
tion, have, within a few days, committed the precise otfence
for which the convict was executed. One man is hung for
murder. A man who witnesses the spectacle, goes home, and
before the impression of the tragedy has passed away, commits
another murder. The sight of such scenes has been found to
be so depraving, being always followed by crimes, that the law
of our own State, as well as that of others, has substituted pri-
vate for public executions.

But private executions have the same tendency as public.
The crime for which the prisoner was committed, and the cir-
cumstances of his end, become deeply impressed on the public
imagination, and are too apt to lead others to commit the same
crimes. The sanctity of human life is weakened. Men are
taught to kill, and are sure to exercise the cruel prerogative.
Can any one doubt that the punishment of hanging is the
cause of frequent suicide by hanging? or that the number of
suicides would be diminished if the law did not direct the
imagination to that mode of ending life ?

Probably many members of the legislature recollect the fol-
lowing facts, which strikingly illustrate the tendency of capital
punishment to produce a crop of crimes. Mr. Burleigh, in his
Thoughts on the Death Penalty, says, “ On the 3d of January,
(1845), Thomas Barrett was hung in Worcester, Mass., for rape
and murder. On the 14th, another murder was committed
within a few rods of the gallows, and not long after a rape in
the same county, and only a few miles from Worcester. About
the middle of March two cases of manslaughter occurred in the
neighboring county of Plymouth, less than a day’s travel from
Worcester, and a murder about the first day of April, within
half a day’s travel of that place, though in the adjoining State
ofNew Hampshire. Six weeks later a murder was committed
at New Bedford, Mass., making, in little more than four months,
no less than four capital offences, and two cases of homicide,



[April,PUNISHMENT BY DEATH.

not capital, all within less than a day’s journey of the last exe-
cution, all but one in the same State, and two in the same
county.”

rI here have been, however, a number of remarkable cases of
the total abolition of capital punishments. In all of these,
without exception, the consequence has been the diminution of
the crimes which had previously been capital, and in other
respects an improvement in the character of the people. In
Tuscany, the Grand Duke Leopold, after an experiment tnade
by himself of twenty-one years, from 1765 to 1786, during
which capital punishment had been entirely abolished, declared
“that this course, instead of increasing the number of crimes,
considerably diminished that of the smaller ones, and rendered
those of an atrocious nature very rare.” This was an experi-
ment continued through a long course of years. The restora-
tion of capital punishment by Bonaparte was followed by an
increase of murders and other crimes.

While Sir James Mackintosh was Recorder of Bombay, a
period of seven years, from 1804 to 1811, he virtually abolished
the punishment of death by never ordering it. It appears from
his own statement, made in his parting charge to the grand
jury, that his leniency had been accompanied by a very great
diminution in capital crimes, as compared with the previous
period.

Passing over various other cases in which capital punishment
has been disused, with equally good results, we advert to our
own country. In almost all the States the number of acts
declared capital crimes has been very much diminished.

We have not before us sufficient statistical details to deter-
mine precisely what effect has been produced by this course of
legislation. Indeed, considering the rapid increase of some of
our States, and the swarms of foreigners constantly pouring
into the country, an increase of a particular crime in any State
could not be necessarily charged to the legislation in regard to
such crime. But since almost all the States have been led to
reduce the capital crimes on their statute books, since the ten-
dency of the legislation of the country for many years has been
uniformly in the same direction, without any retrograde move-
ment, we may safely infer that in no State have mischievous
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consequences been noticed from thus following the path of
mercy.

Most of the other States have fewer capital offences than
Massachusetts. The State of Michigan abolished capital pun-
ishment in the year 1847. A new State, rapidly increasing
from emigration, was not a favorable field to test the operation
of so important a change in the law; and the time which has
passed since, is perhaps, too short, under the circumstances, for
a very decisive experiment. However, C. H. Taylor, Esq., the
Secretary of State of Michigan, in a letter written March 5,
1851, gives the following table, showing the number of indict-
ments for homicidal offences in Michigan for six years before
the abolition of capital punishment, and for four years after.

1841 1342 1843 1844,184} 1846 Total 1841 184 .81. 18511 I'otaliI 1 I

Murder, - - - 4 1 5 2 1 3 16 1 4 5 4 14
Manslaughter, - - 1 ] 213
Accessaries, - - 1 1 2
Assault, with intent to kill, 11 12 12 7 912 63 10 9 13 8 40

The secretary says, “ During the first six years there was,
upon the average, one indictment found for murder, each year,
to every 70,500 of population. For the last four years the
average is one indictment annually for every 75,200. The
whole number of indictments of the several classes of crimes
enumerated in the table, for the first six years, is 82, which is
an average of one indictment annually to every 13,959 inhabi-
tants. For the last four years, the whole number of indict-
ments is 57, which is an average of one to every 18,481
inhabitants. In making these estimates, I have taken as a
basis the census of 1840 for the first four years; the census of
1845 for the next five years; and that of 1850 for the last,
deducting therefrom, of course, the per cent, of population not
reporting.”

The letter had mentioned, that he finds the population of
the counties failing to make reports to the attorney-general for
the first six years named, to average 20TV per cent, of the
whole population of the State; and for the last four years the
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average is 19TV per cent., making the difference of no practical
importance.” The letter concludes, “While I have the fullest
confidence that further experience will only serve to demon-
strate the utility of our present laws, I am not unaware that no
great reliance can be placed upon, or any very conclusive
argument drawn from, statistics of this character, running

' u
through so brief a period of time. All that can be claimed,
and I presume all that any friend of the abolition of the death
penalty in this State will claim, is, that the results thus far are
not against the present law, and certainly not such that any
change can be fairly demanded.

I will add, that there has been no movement made in our
legislature in favor of a change in the present law since 1848,
at which time no action was had by either house, as no bill
was even reported from committee.”

The secretary certainly does not overrate the result of the
experiment in Michigan. While the number of murders com-
pared with the population had diminished perceptibly in the
four years following the abolition of capital punishment, the
assaults with intent to kill, crimes which indicate the character
of the people as much as completed murder, had diminished in
a remarkable degree. This is just the result which every
friend of the measure had anticipated, that a diminution of
sanguinary punishments would produce a milder disposition
among the people.

The State of Rhode Island has, we are informed, abolished
capital punishment within a few weeks. What will be the
result of the experiment in that State can of course only be
conjectured.

In Maine, a law was passed in 1837, which provided that
every person convicted of a capital offence should, at the same
time that he is sentenced to death, be also sentenced to con-
finement to hard labor in the State Prison for a year, and after
the year, not be executed until the whole record of the case
had been certified by the clerk to the supreme executive of the
State, and a warrant for the execution had been issued by the
supreme executive. The consequence of this law has been,
that though several persons have been convicted of capital
crimes since its passage, not one has suffered the extreme
penalty of the law.
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We have endeavored, but without success, to obtain some
statistics from this State. But the following letter, addressed
to one of the committee, from a gentleman in Portland, who is
well qualified to judge on the subject, is worthy attention.
He says;

“The practical operation of the change in our law, respect-
ing capita! punishment, has been all that the friends of the
measure could have asked for. The change was caused by the
great difficulty in procuring convictions in cases where the
proof was satisfactory to all but the jury. I suppose a couple
of trials, which took place in this county just previous, in
which the same person wr as indicted for poisoning his wife and
his mistress, two indictments having been found, was the
immediate cause of the change. There was no earthly doubt
as to the defendant’s guilt. The arsenic taken from the
stomach was restored to its metallic state. And yet the jury,
in both cases, acquitted. The law was immediately altered,
in June, 1837. We have, in this county of over 80,000
inhabitants, with many foreigners among us, had but two cases
of murder, in both of which the parties were convicted.
Neither of the convicts were born in this State. One was an
Englishman, the other a Jerseyman, and in one case, that of
the Englishman, I had great doubts of his guilt. Besides the
two convicted in this county, I think there have been two or
three other convictions, in other parts of the Slate, but I am
not certain of the precise number.”

Can there be any reason for doubting that abolishing capital
punishment in Massachusetts will operate as favorably as it has
in Maine ?

One argument against capital punishments, which is often
urged, seems to us, if there were no other, to be conclusive in
favor of its total abolition ; we refer to the danger of executing
the innocent instead of the guilty. We shudder at the idea of
an innocent man being subjected to a punishment so ignomin-
ious and dreadful. Death places the victim of the law beyond
the reach of even the most imperfect reparation. There are
numerous accounts of persons certainly guiltless, who have
been convicted and executed in England, continental Europe,
and this country. These victims did not suffer merely in long

2
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past ages, when the rules of admitting evidence, and the forms
of judicial proceedings, were in a crude and barbarous state,
but reach in sad and ghastly procession even to our own day.
We speak of cases where the innocence of parties has been
fully proved before or after their execution. An equal number
doubtless exists in which, though the persons convicted were
really innocent, yet their innocence has never been publicly
established. Among these cases may be reckoned many in
which, at the present day, no doubt would be entertained that
the men found guilty of murder were insane.

Two great reasons have operated to render unjust convic-
tions for aggravated crimes more probable than in cases where
smaller offences have been perpetrated. Great crimes excite
popular indignation, which, rushing blindly forward in search
of an object, is very ready to be misled. Then the real perpe-
trators of the crimes, in order to divert public attention from
themselves, come forward as the principal witnesses against
others who have accidentally become objects of unjust suspi-
cion.

To show the absolute necessity of abolishing capital punish-
ment, in order to increase the security of the community
against crimes, we add the following table taken from an
article on capital punishment, published in the Prisoners’
Friend in May, 1851, originally published in the Law Reporter,
and ascribed to George Bemis, Esq. The table covers the
time from June 1, 1833, to January 1, 1843, in this State.

Crimes. peMoMUied. Conri.tlons. Acr‘" ittals' Executions. “SSIMO.
Murder, 29 6 10 13 3 3
Arson, 16 4 1 11 3 3
Rape, 9 0 5 4 0 3
Robbery, 0 0 0 0 0 3
Burglary, 10 10 0 0

This table, which the materials did not enable the writer to

make quite complete, presents a very extraordinary result, that
is 38 acquittals out of 55 trials, almost exactly one-half of the
whole number. No man can doubt, if death had not been the
punishment, a much larger proportion of convictions would have
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ensued. The following table is made on the same plan as the
last, and covers the time from January 1, 1845, to January 1,
1852. The reports of the intermediate years, 1843 and 1844,

by the State prosecuting officers, do not afford materials for
completing the table.

Crimes- ! pe“rM Convictions, coitions. Acquittals. Executions. iDisagreements.
I I

Murder, j 21 6 1 8 4 4at least 3
Rape, | 5 2 i 2 1 none, j

11l regard to arson, the reports do not show what cases were
capital and what not, and therefore are useless for the present
purpose. Though the proportion of convictions in this table
is greater than the preceding, yet in regard to murder it is far
less than in regard to crimes not capital. The convictions for
rape bear a greater proportion to the whole number of trials than
those for murder. This is probably accounted for from the
circumstance that there has been no execution for rape for
many years, so that a conviction for that crime would not lead
the jury to fear that the sentence of death would be executed.
It should also be observed that during this period there were
a considerable number of indictments for assaults with intent
to commit a rape, some of which would probably have been for
the higher offence had it not been capital.

We repeat here, though frequently cited by others, the re-
marks of the late attorney-general, Hon. James T. Austin. In
his annual report, made in 1842, he says (p. 5), “Whether the
punishment of death should be abolished in any of the few
cases to which it is now applied has often been a subject of
legislative inquiry. It does not become me to enter upon an
argument that is nearly exhausted ; but I deem it within my
province in this connection respectfully to submit to the
legislature a humble opinion that, in the present state of
society, it is no longer an abstract question whether capital
punishment is right, but whether it be practicable ; and that
there is good reason to believe that punishment for crime
would more certainly follow its commission, if the legislature
should further abrogate the penalty of death. As the law now
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stands in this respect, its efficiency is mostly in its threatening ;

but the terror of a trial is diminishing, and the culprit finds his
impunity in the severity which it denounces.” These re-
marks, as true now as when first made, are entitled to great
consideration, considering the source from which they come—a
gentleman who had long been a public prosecuting officer, and
at the time was the highest prosecuting officer in the State.

The committee, though a majority of them are in favor of
entirely abolishing capital punishment, have concluded to
recommend a law similar to that of Maine, which, if the other
act we recommend passes, will apply only to murder, if, con-
trary to what we anticipate, there should subsequently be any
increase of crimes of violence, the governor, under this law,
will have it in his power after the lapse of a year, to order any
convict under sentence of death to be executed.

Treason, rape, and arson, the only other capital offences
known to our law, we recommend should be punished by con-
finement in the State prison for life, and submit a bill for the
purpose. In respect to treason against the State, we will not

say it is an impossible offence, but it is one so unlikely to

occur, that any legislation upon it is a subject of little practical
consequence. But we anticipate no objection from any quarter

to reducing it below a capital offence.
The committee respectfully submit the two accompanying

bills.
S. E. SEWALL. Chairman.
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AN ACT
To punish the crimes of Treason, Rape, and Arson.

Be it enacted hy the Senate and House of Representa-
tives in General Court assembled, and hy the authority of
the same, as follows:

1 Sect. 1. Every person who shall commit the
2 crime of treason against this Commonwealth, shall be
3 punished by imprisonment in the State prison for life.

1 Sect. 2. Every person who shall ravish, and car-
-2 nally know, any female of the age of ten years or
3 more, by force and against her will; or shall unlaw-
-4 fully and carnally know and abuse any woman child,
5 under the age of ten years, shall be punished by im-
-6 prisonment in the State prison for life.

1 Sect. 3. Every person who shall wilfully and ma-
-2 liciously burn, in the night time, the dwelling-house

In the Year One Thousand Eight Hundred and Fifty-
Two.
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3 of another, or shall set fire to any other building, by
4 the burning whereof such dwelling-house shall be
5 burnt in the night time, shall be punished by impris-
-6 onment in the State prison for life.

1 Sect. 4. Nothing in this act shall be understood
2 to make any crime herein mentioned bailable, other-
-3 wise than it would have been before the passage of
4 this act.
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AN ACT
Concerning Persons under Sentence of Death.

Be it enacted hy the Senate and House of Representa-
tives in General Court assembled, and hy the authority of
the same, as follows :

1 Sect. 1. When any person shall be convicted of
2 any crime punishable with death, and sentenced to
3 suffer such punishment, he shall, at the same time,
4 be sentenced to hard labor in the State prison, until
5 such punishment of death shall be inflicted.

1 Sect. 2. And no person so imprisoned, shall be
2 executed in pursuance of such sentence, within one
3 year from the day such sentence of death was passed,
4 nor until the whole record of such proceedings or
5 case shall be certified by the clerk of the court which
6 passed the sentence, under the seal thereof, to the
7 governor, nor until a warrant shall be issued by the

CommonUmHtl) of J^assacljusttts.

11l the Year One Thousand Eight Hundred and Fifty-
Two.
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8 governor, with, advice of the council, under the great
9 seal, with a copy of the record thereunto annexed,

10 commanding the sheriff of the county in which the
11 trial was had to cause execution to be done.

1 Sect. 3. Any person under sentence of death at
2 the time of the passing of this act, shall be committed
3 to the State prison, there to be confined to hard labor
4 until the expiration of one year, and until the sen-

-5 tcnce of death be executed; and the governor shall
6 issue his warrant authorizing and requiring such
7 commitment.


