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Concurred, and

are joined.

Ordered, That so much of the Address of His Excellency
as refers to the subject of the Claim of the State against the
General Government, be referred to a Joint Special Committee.

Committee on the part of the Seriate,

Messrs. Torrey and Ame

Sent down for concurrence.

House of Representatives, January 21, 1852

Messrs. Jones, of Georgetown,
Prince, of Winchester,
Minott, of Westminster,
Warren, of Boston, and
Kempt, of Florida,

LEWIS JOSSELYN, Clerk

F. H. UNDERWOOD, Clerk
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In Senate, Jan. 17, 1852.
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In Senate, May 4, 1852.

The committee to whom was referred so much of the address
of his excellency, the governor, as refers to the subject of
the claim of the State against the general government, re-
spectfully submit the following

In the address of his excellency to the legislature on his in-
duction into office, he says “ Massachusetts has a deferred claim
of considerable magnitude for services rendered and expenses
incurred in the war of 1812. A portion of this claim was paid
in 1830; and in 1836 congress instructed the secretary of war
to reexamine the claim of Massachusetts. This was done,
and the further sum of $272,716 14 was declared to be due.
In conformity with this decision the senate made an appropri-
ation in 1839, but it was rejected by the house of representa-
tives. Since 1840 there has been no action by either govern-
ment. The justice of this claim has been admitted, and there
seems to be no reason why it should not be paid. But it will
not be paid unless the subject is fairly, earnestly, and consis-
tently laid before the national legislature. It is with the
expectation that congress will not allow a claim so long since
acknowledged to remain unpaid, that I recommend such action
on your part as will lead to a new effort to obtain our just
rights. It is proper to say that Maine is interested in this claim
to the extent of one third.” So long a period having elapsed
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since the origin of the claim, and the attention of the legisla-
ture not having been directed to it for the past ten years, the
propriety of a brief, succinct history of the basis of the claim
suggests itself to the committee, and in accordance with such
suggestion, disclaiming any imputation upon the historical in-
formation relating thereto on the part of any member of either
body of the legislature, they present for the purpose of aiding
members to a better consideration and more perfect understand-
ing of the subject matter of the claim, a detailed statement
of the same, and the reasons of the general government for re-
sisting its payment in full.

From the acknowledged independence of the colonies by
Great Britain to 1812, New England had enjoyed a state of
comparative peace, and Massachusetts had become a State of
no inconsiderable importance in her industrial arts, her trade,
and in her domestic and foreign commerce. Her maritime
frontier, extending from New Brunswick on the north to Buz-
zard’s Bay on the south, a distance of nearly six hundred miles,
was in a state almost utterly defenceless. The greater part of
our population lay upon the coast, and their property was ex-
posed to the aggressions of the enemy, without that considerate
care and defence which the national government ought to have
furnished.

Such was our condition when the war commenced—a war
that was protracted with unrelenting severity till the energy
and pristine vigor of our national military and naval force was
paralyzed, and the national treasury exhausted. The war as-
suming a predatory character, the waters of our coast were not
only swept by the enemy’s ships of the line, frigates, and other
vessels of war, but with their barges the enemy penetrated our
inland waters, invading our soil, plundering our property, and
destroying the lives of our citizens. Every town upon our
seaboard and upon our rivers was in a state of perpetual ner-
vous apprehension and alarm.

In this condition, the federal government falling to afford
us that protection which it was bound, both in justice and law
to afford, Massachusetts, with the sanction of the Department
of War, and impelled by necessity, summoned her militia from
all parts of the Commonwealth to the aid of the general gov-
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eminent in our defence. She not only furnished men, but
was obliged to advance other material aid for the erection of
necessary forts, batteries, and all other expedients essential to
successfully resist our invaders, including arms and munitions.

Such was, in brief, the condition of affairs when the leaisla-
ture, on the 2<th of Feb., A. D. 1813, authorized the governor,
with the advice and consent of the council, to adopt such de-
fensive measures, and carry the same into execution to protect
Boston, its harbors and vicinity, and the ports and harbors of
the Commonwealth, which resolve was followed by two others,
—one on the 16th of June, in the same year, the other on the
14th of June, A. D. 1814,—authorizing the governor, with the
advice of council, to erect such fortifications and establish such
batteries as might be deemed necessary for the defence and
protection of such towns within the Commonwealth as were
exposed to the invasion and the casualties of war, and to raise
and furnish guards, and to adopt any and every such measure
as to him might appear necessary for the defence, protection,
and security of any part of the State.

By authority of said resolves of the legislature his excel-
lency, on the 16th June, 1814, issued his proclamation appoint-
ing and commissioning David Cobb, John Brooks, and Timothy
Pickering, Esquires, to superintend and cause to be carried into
effect such defensive measures as were contemplated by said
resolves.

On the day of the appointment of said commissioners an
order passed the executive council, requesting the commission-
ers to keep a distinct and separate record of all the applications
which then had been made or might thereafter be made,
during the continuance of the war, for aid and assistance in
guarding against or repelling the attacks of the enemy, and the
proceedings thereon ; and also requesting said commissioners
to keep an account of all expenses incurred under their super-
intendence.

Under said legislative resolves and the orders aforesaid,
and for the purposes hereinbefore expressed, the government
incurred an expense of eight hundred and forty-three thousand
three hundred forty-nine dollars sixty cents (f843,349 60), in
amount, in manner and at the places following:
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For Guards at—
Scituate, .... |1,285 61
Cohasset, ..... 193 37
Plymouth, .....4,144 34
Duxbury, .....2,877 76
Kingston, .....427 50
Rochester, ..... 2,208 38
Wareham, .....1,188 92
Fairhaven, - - - -

- 311 66
Westport, .....767 53
Dartmouth, 1,062 05
Barnstable, Yarmouth, Sandwich,

Brewster, and Harwich, - - ] ,796 54
Falmouth, .....906 00
Orleans, - - -

- - 94 64
Beverly, 2,259 85
Beverly and Manchester, - 1,676 68
Newburyport and Plumb Island, - 6,021 39
Lynn, 400 35
Marblehead, -----1,079 16
Salem, 1,103 98
Fort Lee, .....1,082 92
Biddeford, ----- 2,085 72
Kennebunk Port and vicinity, - - 1,440 06
York, - - - -

- - 528 71
Harpswell, -

-
-

-
- 75 77

Wiscasset, Edgecomb, and Boothbay, 1,918 26
Camden, -

- - - - 950 50
Portland (Fort Burrows), - - - 1,822 31
North Yarmouth, ... - 100 33

Total sum for Guards, -----$39,810 39

Tabic of Expenditure for Alarms at—

Scituate, Ist, 2d, 3d, and 4th, - - $914 68
Cohasset, .... - 2,659 55
New Bedford, -----104 44
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Barnstable and vicinity, -
- $6,814 18

Saco and Biddeford, - 920 38
Bath, ------5,575 28
Wiscasset, Ist and 2d, 2,959 35
Bristol, Ist and 2d, ... 1,161 50
Camden, - 346 30
Thomaston, 3,531 51
Mount Desert Island, - 537 64
Belfast, ------5,455 30
Hampden, - 6,672 75

Total sum for alarms, - $37,652 86

Table of Expenditures and Payments for Calls by Militia
Officers under General Order of 16th June, 1814.

Scituate, - $634 21
Plymouth, - 16,500 65
New Bedford and Fairhaven, - 21,538 17
Portland (Capt. Andrews’ company), 2,843 09
Portland (Gen. Richardson’s com-

mand), - 53,442 56
Bath, Wiscasset, and vicinity, -

- 5,584 05
Towns between Wiscasset and

Sheepscot and Penobscot riv-
ers, - 25,560 63

Bath and vicinity, - - - 27,295 96
Wiscasset and vicinity, - - 44,089 77

Total sum for calls by militia officers, - - $197,489 09

Expenditures for State Executive Calls.

Chelsea Bridge, and Navy Yard at
Charlestown, - $7Bl 99

Col. Osgood’s regiment at Boston, 13,775 35
Gen. Whiton’s corps at Boston, 168,745 91
Fort Strong (Boston), - 3,024 19
Cape Ann, -----597 53
Cohasset, -----2,856 92
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Gloucester, .... $11,432 60
Beverly, .....3,573 74
Sundry places, ....1,966 21
Saco, Biddeford, and Arundel, - - 4,895 59
Portland (Capt. Atherton’s command), 6,843 05
Portland (Col. Ryerson’s regiment), 38,909 47
Squam Island, ....3,441 31
Bristol, Boothbay, and vicinity, - 9,139 81
Bath and Wiscasset, - - 43,298 16
Fortifications at Boston, -

- 30,123 58
Platform in Boston in 1813, - - 873 59
Barracks at South Boston in July,

1814, -----1,043 15
Hulks for Boston harbor, ... 8,141 31
Gun carriages and artillery apparatus, 25,683 56
Muskets purchased in 1813 and 1814, 32,996 69
Cartouch boxes, bayonets, and belts, 12,331 97
Gunpowder, .... 39,274 20
Cannon and musket balls, - 13,328 14
Work in Laboratory, ...4,980 42
Tents, -----19,249 62
Canteens, camp-kettles, &c., - - 2,619 75

Total sum for executive calls, - -
- $503,852 81

Defence of Eastport in 1812, - $4,295 52

Militia in U. S. Service at—

Eastport, - $7,074 26
Castine, - - - -

- - 115 20
Various places, -

- - - 579 14

Total, --------$7,768 60

Table of Expenditures for general purposes.
Hire of boats sent to sea in 1812, $4,061 00
Guard brig Henry at Salem, -

- 404 78
Militia called out for drill duty, 17,755 03
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Building gun-houses, - - $2,252 74
Guards to gun-houses, ...2,086 60
Transportation of arms and ordnance

stores, -----5,289 17
Allowance to Adam Rupp, - - 1,496 00
Fees of aids-de-camp, brigade-majors

and adjutants, - 3,772 38
Extra allowance to State civil offi-

cers, 2,208 32
Commissioners of seacoast defence,

board of war, &c., - - 13,154 31

Total for general purposes, - $52,480 33

Making in the whole the sum of $843,349 60

Which was expended and paid by the Commonwealth for the
protection and defence which the exigency imperatively de-
manded, and which sum was presented to the general govern-
ment for liquidation. The house of representatives on the
15th of December, 1826, directed said claim to be referred to
the secretary of war, instructing him to report what part of
the same might be allowed and paid upon the principle and
rule which were applied to the adjustment of claims of other
States for like services during the war.

By virtue of said instructions the secretary of war on the
9th day of May, 1828, submitted to the House a report of the
third auditor of his department, Peter Hagner, Esq. This
report disallowed as wholly inadmissible, every item which we
have placed under the head of expenditure for general pur-
poses, as of a class not allowable on the principles of adjust-
ment applied to claims of other States.

These items amount to $52,480 33
Said report deducted from items partly ad-

missible and partly inadmissible, the sums fol-
lowing, from charges:

For Clothing, ------61,833 34
“ Arms, - 7,777 45
“ Over payments, - 14,056 67
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For Rations reduced, - $23,545 90
“ Excess of rations - 7,492 48
“ Forage, ------1,356 66
“ Servants, ------1,750 24
“ Quarters and fuel, - 1,548 68
“ Miscellaneous, ----- 240,759 59

Sum total of deductions, -
-

- - $412_601 34

Leaving then due the Commonwealth, and which has been
paid, the sum of - - - - -

- $430,748 26

The auditor in making said deduction had no discretionary
power; he was governed by the stringent, arbitrary rules gen-
erally adopted by congress, and the specific instructions in
the case, and in his report he gives his reasons as to the de-
ductions, as follows: “ The sum specified under the head
‘clothing’ and arms are not allowable on the principles of
adjustment adopted in settling claims of other States.

“ The deductions of those specified under the head ‘over
payments,’ have arisen principally from erroneous additions and
calculations, from officers having received pay, &c., at higher
rates than allowed by law, and travelling allowance for a longer
time than the distance from their homes entitled them to, and
from individuals having in many instances been paid on two
sets of rolls for the same days’ services, and the portion thus
arising is likewise inadmissible on the principles before alluded
to. # * * * Jn some instances the term of service speci-
fied in the rolls is longer than the militia named therein were
on duty. * * * * Under the head of ‘ rations reduced,’
nearly all the deductions are for the difference between the
rates of charge in the State account for such as were furnished
to militia in service in 1814 in Massachusetts proper, and the
United States contract price in that part of the State ; the
latter being at 17 cents, and the charges in part at 21), atid in
other part at 25 cents. * * * * The deductions under
the head ‘ Excess of rations,’ are for such as are charged for
beyond the number the militia, to whom they appear to have
been supplied, are shown by the rolls to have been entitled to.

* * * The deductions under the heads of ‘ Forage,’
2
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‘ Servants,’ and ‘ Quarters and fuel,’ are for allowances made
on these accounts to certain of the commissioned officers. As
to the forage, no allowance was authorized after the passage of
the law of the 23d day of July, 1813, to any officer, for more
horses than he should actually employ in the public service;
and in the cases to which these deductions apply, there is not
the requisite evidence that the officers respectively employed a
horse or horses in the public service at all. As to the servants,
the law of the 30th March, 1814, rendered it necessary to have
them named on the muster rolls ; and in the instances where
the allowances have been deducted, this provision of the law
has not been attended to. In lieu of quarters and fuel, the
regulations in force during the war prohibited any money
allowance, and from the vouchers for the allowances deducted,
it would seem that they were of this nature, there being no
evidence of the expenditure of the money by the officer.
The sums deducted under the head of ‘Miscellaneous’ ($240,-
759 59), could none of them be admitted, save in some few
instances where the items are at present inadequately vouched.

* * * * The charges to which they relate are chiefly
for the expense of erecting works of defence, mounting can-
non, building barracks, the cost of munitions of war purchased
and not accounted for, compensation of officers, whose ser-
vices, with forces such as they commanded, were not war-
ranted by the rules of organization, &c. &c.”

As a larger portion of the sum disallowed is included in the
list of “Miscellaneous,” the committee present some of the
larger items, that the justice or injustice of their rejection may
be more readily considered, as follows:

For Gunpowder, -----$40,515 60
“ Muskets, - 32,996 69
“ Cannon and Musket-balls, -

-
- 15,896 45

“ Gun-carriages, -----27,275 73
“ Accoutrements, - 12,542 97
» Tents, - 19,260 28
a Fortifications at Boston, - 30,558 IS

It is proper to add that the balance going to make up the
sweeping inadmissible “ Miscellaneous,” were payments and
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expenditures as indispensable for the prosecution of a war of
defence, as fortifications, men, arms, and ammunition. Neither
does it appear that the expenditures were lavishly, inconsider-
ately, or unjustly incurred.

We have before stated that the amount acknowledged to be
due by the third auditor in 1828, had been paid. This was
not done, however, till some three years after said report; the
reasons for withholding payment for so long a period do not
appear.

After the payment of the sum so allowed, the agent of the
Commonwealth renewed the claim for the balance, and a cor-
respondence was had with the secretary of war, from which
it appears that officer declined entering further into the matter,
as the appropriation was exhausted, and that any examination
for that reason would be fruitless. Our agent then pressed
upon the house of representatives a resolution as follows :

“ Resolved, That the secretary of war is hereby instructed
to examine the claim of the State of Massachusetts for dis-
bursements for military purposes during the late war, according
to the rules or cases set forth in an act of congress, providing
for the settlement of said claim, approved the 31st day of May,
1830; and if any further sum shall be found due to the claim-
ant by such examination, to report the same to this House.”

This resolution passed the 24th day of July, 1832. The
purpose of this resolutiomwas to obtain, if possible, a fair and
just examination of those items rejected by the auditor in the
exparte examination of our claim in IS2B,—the act of congress
of 1830, relaxing the rules of evidence and the stringency of
the law by which that officer was governed,—and in the belief
that it was sufficiently comprehensive in its terras to embrace
a large portion of the balance of our claim, is justly carried out.

After the passage of said resolve, and the lapse of about five
years, through the efforts of Gov. Davis, and his successor the
Hon. I. C. Bates, the agents of the Commonwealth, an investi-
gation was secured, and of the items mostly classed under
“miscellaneous,” and a further sum (in addition to the $412,-
601 34 allowed in 1828) of $272,716 14 was awarded to be
paid to the State. From this sum, however, was to be de-
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ducted the sum of $45,539 66, being for arms, &c., purchased
by the State, which was to be withheld from the State’s quota
under the act of 1808 for arming and equipping the militia.
Deducting said sum from the amount awarded as our due, it
leaves the sum of $227,176 48, acknowledged by Secretary
Poinsett in his official report upon said claim to the house
of representatives, December 23, 1837; and this allowed
upon the same principles which governed the department of
war in the settlement of similar claims made by other States.
This sum, taken from the amount rendered as inadmissible in
1828, leaves the sum of $139,885 29, which has never been
acknowledged or in any way recognized by the general gov-
ernment as due the Commonwealth, notwithstanding there is
no pretence but the full sum of $843,349 60 was expended by
the State and paid out of our treasury for such defence, as it was
the duty of the general government to furnish,—neither has it
been denied that the service rendered bjr our State was both
effectively and economically rendered.

In brief, the government is indebted, by its own acknowledg-
ment, to our State in the sum nominally, of $272,716 14,
actually $227,176 48, and justly in the further sum of $139,-
885 20, and interest thereon.

In 1836 the Hon. Isaac C. Bates, our agent, in a letter to the
secretary of war, thoroughly reviewed the position of the
general government in justification of its course in withhold-
ing payment of the amount, and in the opinion ot the commit-
tee his positions were not only correct in law, but conclusive
as to the justice of every farthing of our claim.

Since the expiration of the agency of Mr. Bates, nothing has
been done by our government to obtain a recognition of the
balance of our claim, nor to secure payment of the portion of
the claim acknowledged ns due, saving the rejection of appro-
priations therefor by congress and the passage of resolutions
of the injustice thereof by past legislatures, and further resolu-
tions instructing our representatives and senators in congress

to exercise their earnest endeavors to obtain payment of our

claim—the last being passed by the legislature of 1842.
Since the consideration of the claim was committed to the

committee, a correspondence by one of the members has been
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had with the Hon. Mr. Fowler, the member of congress from
the Bristol district, and that getftleman has introduced a bill
into the house of representatives providing for the payment
of the same ; what will be the result of Mr. Fowler’s efforts
the committee venture no prediction.

It is not the wish of the committee to conceal the fact that
a difference of opinion has existed between the General and
State Government in relation to our demand, arising from the
course of our State executive as to the control and command
of our militia when in service, under the executive call,—the
executive claiming and exercising that control while our mili-
tia were rendering the service which is the basis of our claim.
The position of our executive was,

First: That the President had no power to make requisition
for any portion of militia for either of the purposes specified by
the constitution, unless the executive of the State on whose
militia such call is made admits that the call alleged exists,
and approves the call.

Second: That when the militia of a State should be called
into the service of the United States, no officer of the regular
army has a right to command, or other person not an officer of
the militia except the President.

On the contrary, the general government considered such a
construction of the rights of the States as repugnant to the
principles of the constitution and of dangerous tendency. By
the constitution congress has power to provide for calling forth
the militia to execute the laws of the Union, suppress insurrec-
tions, and repel invasion, and for governing such part of them
as may be employed in the service of the United States, re-
serving to the States the appointment of the officers , and the
authority of training the militia according to the discipline
prescribed by congress.

By virtue of said provision of the constitution a law was
passed in 1795, authorizing the President to call forth the
militia for the purposes mentioned in the constitution by a
direct application to the militia officers, without reference to
the State executives, —and the position farther asserted by the
general government is, that whether the militia are so called
into the service of the United States, or even by a recognition
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o(, or through, the intermediation of the State executive, when
they are called into service fflr the purposes named, they con-
stitute a part of the national force for the time as essentially
as do the troops of the regular army, and that all State author-
ity over them ceases.

It is to this difference, the misunderstanding between the
Federal and State Governments, that the committee attribute
in chiet the non-payment of our claim, and not to the objec-
tions raised to the amounts charged in the various items de-
tailed by the auditor of the war department as inadmissible,
though perhaps in themselves of sufficient technical import-
ance to defeat in law a claim where the interest of parties is
inimical;—a case between foreign contestants whose interests
are in nowise mutual, as should be that of a federal govern-
ment and one of its component States;—a case wherein the
law usurps and dethrones the principles of justice and equity.

The militia while in service were partly under the control
of the State and partly under the control of the general gov-
ment, neither exercising exclusive control over them. But
whether they were under command of State or national au-
thority it is not denied :

That the services were rendered by the militia of the State
for the general government;

That there was an unquestionable exigency for those ser-
vices and the expenditures which were made;

That the services were efficient, well directed, and the ex-
penditures to the full amount of our claim were economically
made;

That the services and disbursements were such as the gen-
eral government, by virtue of the confederation, were under
obligation to render for the general safety.

Your committee cannot believe that a government like the
United States, affluent in every material quality that constitutes
a nation ; rich in territory, in wealth, in commerce, and pos-
sessed of a powerful army and navy, will allow a claim

founded in its infancy and in the protection of the lives and

property of its citizens against a common enemy, and at a

period when the government was limited in territory, com-

merce, and pecuniary resources, to remain longer unpaid, if it
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were fairly, fully, and energetically pressed upon the just con-
sideration of congress. To refuse longer to discharge this
claim would be a violation of national faith ; —it would weaken
that mutual confidence between States and the general govern-
ment which alone can make the nation great, because it would
no longer be just;—and as to the people of this Commonwealth,
it would forfeit forever hereafter a claim to the consideration
of the sentiment recently expressed by the peerless oracle of
the age, “The new exigencies of new times will be answered
by Massachusetts with that energy with which it has answered
the exigencies of all former times.”

Massachusetts has answered the exigencies of the past, not
only when the federal government failed to answer it when our
frontier was menaced and our territory invaded by a powerful
enemy, but when the savage war-cry rang through the States
of the South; when the government obtained Texas by diplo-
macy and afterwards paid ten millions in money to secure its
peaceful submission to its terms of confederation ; it has an-
swered them in the payment of millions of doubtful private
claims within a few years past; it has answered them not the
least emphatically when the nation was involved in a war of
defence on our southern frontier, which ended in the conquest
of illimitable territory and the acquisition of a new State of
vast extent and of inestimable treasures of golden wealth on
the shores of the Pacific ; it has answered them in furnishing
diplomatist to secure acquisitions by treaty ; by furnishing
means to obtain peaceful victories, and men and arms to “ con-
quer peace.”

If the national government is as just to Massachusetts as
Massachusetts has been loyal to the government, a just claim
when fully presented and explained will no longer be withheld.

Entertaining these views the committee recommend the
adoption of the accompanying resolves.

For the Committee,

CALVIN TORREY, Chairman.
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RESOLVES
Concerning the Massachusetts Militia Claim.

Resolved, That the claim of Massachusetts against the gen-
eral government for services, disbursements, and expenditures
during the late war with Great Britain, is just in law and
equity ; that the long refusal on the part of the federal govern-
ment to pay the same is a denial of justice to the Common-
wealth, and a violation of duty tending to impair that generous
confidence which ought to exist on the part of the people of
the States in the national councils.

Resolved, That the governor, by and with the advice and
consent of the council, is hereby authorized and empowered to

appoint an agent on the part of the Commonwealth, to prose-
cute, and, if possible, to enforce the recognition and payment of
the full amount of said claim ; and said agent shall he paid for
his services from the treasury of the Commonwealth, on a war-
rant which the governor is hereby authorized and directed to

draw on the treasurer therefor.

Resolved, That the members of congress from this Com-
monwealth be and arc hereby requested to render such assist-
ance as may be in their power to said agent in the prosecution
of said claim.

Resolved, That a copy of the foregoing resolves be trans-

mitted by the secretary of the Commonwealth to each of our

senators and representatives in congress.

<£ommontocaltt) of

In the Year One Thousand Eight Hundred and Fifty-Two.


