
SENATE.....No. 147.

Council Chamber, May 12, 1852.

To the President of the Senate:

Sir: I herewith return to the Honorable Senate “An Act
relating to Parishes and Religious Societies,” which was laid
before me on the 7th instant for my revision. My principal
objections proceed from doubts of its constitutionality.

Ist. The bill appears to conflict with the eleventh article
of amendment to the Constitution, or third article of the Bill of
Rights.

2d. The bill changes the conditions of grants heretofore
made to such an extent as in my opinion to impair the obliga-
tion of contracts. By a statute passed March 25th, 1845, any
corporation for religious purposes was authorized to assess all
parochial charges, including the support of public worship,
upon the pews in any meeting-house they might thereafter erect
or procure, and collect such assessments agreeably to the thirty-
second, thirty-third and thirty-fourth sections of the twentieth
chapter of the Revised Statutes. This law was entirely pro-
spective, and no person could be involuntarily subjected to its
operation.

The bill before me extends the provisions of that act to any
meeting-house erected prior to the 26th of March, 1845, pro-
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vided, that three-fourths of the pew-owners shall consent
thereto.

The third article of the Bill of Rights declares, that “All per-
sons belonging to any religious society shall be taken and held
to be members, until they shall file with the clerk of such
society a written notice declaring the dissolution of their mem-
bership, and thenceforth shall not be liable for any grant or
contract which may be thereafter made or entered into by such
society.” Every citizen has a right to the full benefit of this
constitutional provision, except so far as he may have limited
it by a voluntary contract of his own. Even if he is a propri-
etor with others it cannot be controlled by a majority, or even
three-fourths of a corporation or body of men. The right is
guaranteed to the individual, and no power but that which
made the constitution can deprive him of it without his con-
sent. The manifest intention of the Constitution is that each
citizen shall be free to contribute or not for the support of reli-
gious worship.

In all cases to which the proposed law would be applicable,
the pews were purchased, or taken, without any legal obliga-
tion annexed to maintain religious instruction. Nor is this
statement weakened, but rather strengthened, by the consider-
ation, that in special cases the proprietors of meeting-houses
have agreed to defray the usual parochial expenses by an as-
sessment upon the pews. The mere ownership of a pew in a

meeting-house, unsustained by a special contract, imposes no

legal obligation upon the owner to contribute to the parochial
charges of the society usually worshipping therein. Yet the

provisions of this bill are such, that three-fourths of the pew-
owners in any meeting-house may compel the dissenting pro-
prietors to contribute to the entire value of their proprietorship
for the support of religious instruction, contrary, it may be, to

their religious faith and opinions.
By the same article of the Constitution, each religions society

is authorized to elect its pastor and contract with him for his

support. The society is one of the contracting parties, and
should fulfil for itself the obligations it assumes. But by this
bill a person not a member of the society, nor in any sense a

party to the contract, may be brought in to perform stipula-
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tions to which he has never assented. Hence I find it difficult
to reconcile this measure with the principles of justice or reli-
gious freedom.

And further, a religious society, with the concurrence of
three-fourths of the pew-proprietors, acting under the authority
of the legislature, may impose liabilities upon the pews not
specified in the original grant, nor at any subsequent time
assumed or assented to by the individual owners.

A grant made and accepted is a contract; the terms of the
grant are the conditions of the contract ; and I feel bound to
consider in which, if either, of the three bodies named, the
power exists to change the conditions of a contract. Pews are
held to be real estate, and pass by deed like lands and houses.
There is of course a grantor and a grantee. The grantor is
usually a religious society, though in some cases the proprietors
acting jointly, or as a corporation, stand in the place of the
grantor. In either case the grantor annexes his own conditions
to the grant. The grantee accepts the title upon these condi-
tions, and both parties are bound by them unless they are in
violation of law or against public policy. It appears to me
that these conditions can be changed only by the mutual con-
sent and action of the grantor and grantee. It is quite clear
that the legislature has not power to impair the obligation of
contracts. A new condition imposed upon a contract without
the consent of both parties, most certainly impairs its obliga-
tion. Therefore it cannot impose upon a grantee conditions
and liabilities not originally imposed by the grantor, and to
which the grantee has never assented.

Can the grantor, after the acceptance of the grant, impose
new conditions? Most certainly not. Such a doctrine woulddepiive contracts of all sacredness whatever.

Nor will it be contended that a religious society, whetherthe giantor or not, has any such power.
If then neither the legislature nor the grantor has the powerseparately to impose subsequent conditions to a grant, I feelbound to submit that these conditions cannot be imposed bytheir concurrent action.
Hence I conclude that there is no power to impose newconditions upon a grant of property without the consent of thegrantor and grantee.
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If it is said that property in pews is peculiar in character, and
ought therefore to contribute to the support of religious wor-
ship, it must be considered that this peculiarity existed at the
time the grant was made, if it exist at all, and will be recog-
nized by the courts without any legislative action whatever.
It is a subject for the consideration of the judicial rather than
the legislative department of the government.

And I feel bound also to express the opinion, that the propor-
tion of three-fonrths, named in the bill, is altogether arbitrary,
and does not rest upon any right which that number possesses,
absolutely or relatively, as compared with the minority. If
the legislature has authority to declare that a less number than
the whole of the pew-owners in a meeting-house may assess
parochial expenses upon the pews, that number is of course
entirely within legislative discretion, and implies the existence
of full and complete power in this respect. The legislature
may as well define the proportion to be one-half, one-fourth,
one-eighth, or even that the expenses ofall the religious socie-
ties in the Commonwealth shall be assessed upon the pews in
their respective meeting-houses. This broad and absolute prin-
ciple appears to exist in the bill before me, yet no one would
contend for its general application.

In addition to the views I have presented, there are consid-
erations of public policy to which I attach great importance.

The passage of the measure will inevitably lead to serious
and vexatious controversies, for which the temporary advanta-
ges of this bill can afford no adequate compensation.

It is a general opinion in Massachusetts that religious in-
struction ought to be maintained by the voluntary contribu-
tions of the people, and any law calculated to unsettle this
opinion will have disturbing effects upon the interests of reli-
gion far beyond the immediate results of the measure itself.

GEO. S. BOUTWELL.


