
SENATE....!No. 58.

The Joint Special Committee on so much of the Governor’s
Address as relates to the division of Cities and large Towns
into single Representative Districts, respectfully

In considering this matter, your Committee were brought at
the earliest stage to the question, Avhetber there existed any
constitutional difficulties in the way of the proposed district
system; of its justice and equality they entertained no doubt;
but, would it infringe any of the constitutional rights, either
of the citizen as an elector, or of the towns as corporations ?

“The Ist article, 3d section, Ist chapter of the
declares ‘there shall be in the Legislature of this Common-
wealth a representation of the people, annually elected, and
founded upon the principle of equality/ Article 2d declares

1lhat in order to provide for a representation of the citizens of
this Commonwealth, founded upon the principle of equality,
* * * that a census being taken * * * the members

of the House of Representatives shall be apportioned in the
following manner: Every town containing twelve hundred
inhabitants may elect one representative, and two thousand
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four hundred shall be the mean increasing number which shall
entitle it to an additional representative.’”

It will be observed, that the Constitution has not provided
in what manner these representatives shall be elected, but
simply the time when, and the qualifications of the voters by
whom they shall be chosen. It has left all this to be regulated
by the Legislature, which has exercised this power by a gene-
ral law, determining the manner of the election, as to the place
of holding the meeting, the voting by ballot, the requisites to
secure the balloting from fraud or accident, by check-lists and
other means, and the manner of preserving the evidence of the
choice of the people.

In relation to senators, all the steps requisite to an election
and return, are made the subject of constitutional enactment
(Sect. 2); why, then, is the Constitution silent upon the man-
ner of choosing representatives, when it provides arbitrarily
and permanently for the manner of choice, and the districts
from which senators are to be elected? The answer may be
found, perhaps, in the fact that while the districts for senators
are thus fixed, it is left to the Legislature to frame such laws,
within the limits of the Constitution, as shall most fully carry
out the sacred and declared principle of equality in represent-
ation.

This same principle of equality of representation being
fundamental in the Constitutions of the ether States, and of the
United States, your Committee has been led to examine some
of these, and the action had under them, to see what has been
the practical, and, in some sort, contemporaneous construction
of analogous provisions, as to representation in the popular
branch of such governments.

The Constitution of New Hampshire, being an exact trans-

cript of our own, even to words, before the amendment ot
1840, and now the same in substance and effect, claimed an

early attention ; and it is found the Legislature of that State

have, by,an enactment, districted, for the purpose of represent-

ation, several of the large towns and cities of the State, with-
out any party having raised or tested any constitutional objec-

tion thereto before their able and learned Superior Court—sec-
ond to none in legal learning and authority—from the bench ot
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which we have taken a professor to instruct our young men
in constitutional and municipal law.

The Constitution, also, of the United States, article Ist,
section 2d, provides “ that the House of Representatives shall
consist of members chosen every second year by the people of
the several States. * * * Representatives and direct taxes
shall be apportioned among the several States which may be
included in this Union, according to their respective numbers.

* * The number of representatives shall not exceed one
for every thirty thousand; but each State shall have at least
one representative.”

It will be recollected, that under this very analogous lan-
guage, from the earliest time, these representatives have been
chosen by districts, in most of the States, and that Congress
has directed, by enactment, the kind of districts to be formed,
leaving it to the Legislatures of the several States to provide
for the most just and equal districts their wisdom could devise,
precisely as the bill herewith reported,—after providing for the
kinds of districts in towns and cities,—leaves it to the muni-
cipal officers of those corporations, under penalty, to form
them in the most just and equal manner.

The only doubt which arose in the discussion of the dis-
tricting, or apportionment bill, in the 27th Congress, 1842,
second session, came from section 4th, article Ist, which
provides that “The times, places, and manner of holding elec-
tions for senators and representatives, shall be prescribed in
each State by the Legislature thereof: but the Congress may,
at any time, by law, make or alter such regulations.”

Now, there being no analogous provision in our Constitution,
and as no one doubts the authority of the Legislature to pre-
scribe the manner and place of holding elections in the several
towns, it is difficult to see why the action had by Congress,
and now universally acquiesced in, is not precisely in point
upon the question of the constitutional power of the Legisla-
ture. It is to be observed, that in the progress of the debates
in Congress, the constitutional objection was finally abandoned
by the party opposing the single-district system, under the
lead of Silas Wright, Levi Woodbury, and James Buchanan,
while it was advocated and triumphantly sustained by Isaac
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C. Bates, from our own State, and Mr. Talmadge, of New
York, in the Senate, who uses, in reference thereto, the fol-
lowing emphatic language:

“ If there ever was a subject presented for the deliberation
of Congress, upon which a constitutional question had been
raised that was perfectly free from the possibility of doubt, it
was this. * * * I deem the following proposition most
clearly and unequivocally established :

“ Ist. That Congress has the power to direct that repre-
sentatives to the other House be elected by single districts.

“ 2d. That it was the original design and expectation of
the framers of the Constitution, that the district system should
he established, and prevail, throughout the Union.”

Our own senator, Mr. Bates, replies to the objection as fol-
lows :

“ The objection urged by the senator from Alabama, that
the choice by general ticket, in each State, is the only consti-
tutional mode of choice, is founded upon the language of the
Constitution, in the second section of the first article—that the
House of Representatives shall be composed of members chosen
by the people in the several States.”

“ The inference the senator makes is, that each member
must be chosen by the whole people of his State. * * *

And if such a straitened construction as that contended for be
given to the language of the Constitution, that a choice by dis-
tricts is not a choice by the people, within the meaning of the
second section, will it not follow that a member, to be elected
constitutionally, in the State, must have the votes of all the
people ? He cannot be said to be chosen by those who vote

against him; and, if a numerical majority will satisfy the

meaning of the Constitution, may not, also, a choice by dis-
tricts be a choice by the people of a State? The members, in

said case, arc chosen by the people, and by the people of a

State; and if it were otherwise it is too late, it is apprehended,
to unsettle the constructive usage of the country for more than

half a century. * * *

t: The bill simply provides ‘that the number of representa-
tives to which each State shall be entitled, the apportionment
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shall be elected by districts, composed of contiguous territory,
no one district choosing more than one member.’ * * *

“The district system, as far as possible, secures to the people
a correct, fair, and full representation. It best conforms to the
true spirit and intent of the Constitution. # * *

“ The contrary system disfranchises the minority in a State,
however near it may approach a majority, in however so many
districts it would actually constitute a majority and be entitled
to a representative in Congress. * * * It gives to the States
which adopt it a disproportionate power in Congress.” * *

Your Committee cannot perceive why these arguments are
not directly in point, both as to the constitutional bearing and
the political action of the proposed districts.

Upon a further examination of this subject, your Committee
were lead to inquire what effect the single districts would have
upon the practice of towns, wherein they should be formed, in
voting not to send any portion, or all, of the representatives to
which they were entitled in a given year, and whether the
Legislature would have any right to interfere with such prac-
tice to prevent, regulate, or restrain it.

It is manifest from the first that if a town, after districts
were formed, might, by a vote of a majority of the whole, in
general meeting on the day of election, decline to send any or
all of the representatives to which it was entitled, then in any
town the whole district system might be annulled when too
late to repair the mischief; because, if a town should vote to
send one member less, it would be impossible to say which
district should be disfranchised ; or if that question could con-
stitutionally be left to the towns themselves, then the domi-
nant party of the town might, by a vote, disfranchise those
districts in which it might be supposed the minority could
elect representatives.

Thus, while doing great injustice to such minority, towns
might frustrate all results hoped to be obtained by the single-
district system.

Your Committee were led, then, to inquire whether towns
had any such right which could not be controlled or regulated
by the Legislature, and they submit there is no such right,
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even if the towns have the power to vote not to send repre-
sentatives.

The article of our Constitution above referred to, gives the
power of the “ House, from time to time, to impose fines upon
such towns as shall neglect to choose and return members to
the same, agreeably to this Constitution.”

Why fine towns if they do not send? Because it is a ne-
glect of duty, a wrong, for which they are to suffer the pen-
alty; not a right. True, it may be, they have the power to
refuse to send, and suffer the punishment; but it would seem to
be a perversion of terms to say towns are to be fined for exercis-
ing a right. A man may have the power to commit any crime
and take the risk of meeting the deserved consequence, but
can it be said he has the right so to do ?

In answer to an order of the Honorable House of Represen-
tatives, passed February 6th, 1811 (7 Mass. Rep. 526), the
Supreme Court say, “ the right of sending representatives is
corporate, vested in the town. * * * This corporate right
is also a corporate duty, for the neglect of which a fine maybe
assessed and levied upon all the inhabitants liable to pay public
taxes.” ,

If a corporate duty, the town, it is submitted, can have no
right to neglect it.

In reply to questions proposed by an order of the Honorable
House, passed June 13th, 1815 (15 Mass. Rep., 507), the
Supreme Court further say, “If the House may excuse the
delinquency, we think it clear that a town may constitutionally
vote not to send, and so incur the risk of a fine, or trust to the
clemency of the House.”

It will be borne in mind that this language is used by the
Court upon the question, whether the minority could elect a
representative after the majority had voted not to send, and in
absence of all enactment upon the subject.

If this voting not to send be claimed as a constitutional
right which cannot be controlled or regulated by the Legisla-
ture, it would seem to be formed of a “risk of a fine,” a “trust
to the clemency of the House,” and “a neglect of duty,'
a most singular conglomeration of which to compose a consti-
tutional fundamental right.



In practice, however, the Legislature has not only controlled
and regulated this supposed right, but has delegated it to

another body to regulate.
In all the city charters of the Commonwealth, a provision

has been inserted, that the city council should determine the
number of representatives which it is expedient to send in each
year, on or before a given day in Autumn, and that a notice of
this number having been published, the same should be
inserted in the warrant for the meeting for the choice of the
same.

This was rendered necessary by the divisions of such cities
into wards, so that no vote of the electors could be had upon
the question in season to go on with the election, and so far
as your Committee know, the constitutionality of this class of
provisions has never been questioned.

If, then, this supposed right can be controlled and given to
another body than the electors of a town, it is difficult to see
why it cannot be restrained altogether, and towns be made to do
that which the Constitution, under the interpretation of the
Supreme Court, has made their corporate duty.

Your Committee, therefore, by the seventh section of the
bill, have taken away such power altogether, and they were
move readily induced to come to such a result, rather than by a
series of provisions endeavor to regulate it, because, in fact, in
all towns so large as to be within the provisions of this bill,
the power is rarely, if ever, exercised.

MOSES WOOD,
WHITING GRISWOLD,
ISAAC DAVIS,
J. W. SIMONDS,
SAMUEL 0. POMEROY,
R. 0. BROWN,
JOHN B. NICHOLS,
MARTIN BRIANT,
WILLIAM CLEARLY,
WILLIAM W. BACON,
ANSON BURLINGAME.
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AN ACT
For dividing the Cities and large Towns of the Common-

wealth into single Representative Districts.

Be it enacted hy the Senate and House ofRepresentatives,
in General Court aesemhled, and hy the authority of the
same, asfollows:

1 Sect. 1. Every city and town entitled by law to
2 send more than one representative to the General
3 Court, shall be divided into as many districts for the
4 purpose of electing such representatives, as the num-
-5 her such town or city is entitled to send; said districts
6 to include an equal number of qualified voters, as

7 nearly as conveniently may be.

1 Sect. 2. It shall be the duty of the city council of
2 cities, and the selectmen of the towns mentioned in
3 the preceding section, to forthwith establish said dis-
-4 tricts in manner before mentioned, which districts
5 shall be designated by numbers, from one upwards,

eoirnnontoealtf) of iflassatijusrtts.

In the Year One Thousand Eight Hundred and Fifty-
Two.
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6 and to give notice by posting up a description of the
7 limits of said districts in at least three public places
Bin such towns and cities. But. for the purpose of
9 preserving the more equal and just proportions of all

10 such districts, they may be revised and changed in
11 like manner once in two years, on or before the first
12 day of October in the year when such revision is
13 made, and like notice shall be thereafterwards forth-
-14 with given of any such revision and alterations.

1 Sect. 3. The voters duly qualified in each district,
2 shall be entitled to vote for and choose one representa-
-3 five to represent such town from such district, and
4 no more.

1 Sect. 4. Said elections shall in all respects be con-
-2 ducted in like manner as now provided by law, except
3 so far as may be herein provided.

1 Sect. 5. The selectmen of such towns shall pro-
-2 vide a complete list of persons, who reside in each of
3 said districts, qualified to vote in such elections, which
4 list shall be entitled of the number of such district,
5 and no person whose name shall not be borne upon
6 such list shall be entitled to vote for a representative
7 of said city or town, from said district.

1 Sect. 6. At all town meetings for the election of
2 more than one representative, said selectmen shall
3 cause to be provided ballot boxes numbered like said
4 lists for each of said districts, and each voter shall
5 deposit his ballot in such box as shall bear the num-
-6 ber of the check-list upon which his name shall
7 appear and in no other, for some person to represent
8 said town from the district where said voter resides,
9 and such person receiving the majority of the whole
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10 number of ballots so given in from each of said du-
ll tiicts, shall be declared elected representatives of such
12 town, and be certified as such.

1 Sect. 7. Xo vote of the inhabitants of any town, or
2 the mayor and aldermen of any city so divided into
3 districts, not to send one or more representatives to
4 the General Court, in any year, shall be of any legal
5 validity or effect, but the qualified voters of such dis-
-6 trict in such town may choose a representative to
7 represent said town from such district, in manner
8 provided in this Act; and all proceedings in such
9 election shall be conducted in like manner, as if no

10 such vote had been taken in any town.

1 Sect. 8. The mayor and aldermen of every city so
2 divided into districts, shall cause like lists and ballot
3 boxes to be furnished, as in case of towns, which lists
4 and boxes shall be provided to be used in the several
5 ward meetings of the wards, for the election of repre-
-6 sentatives of such city in which such districts may he
7 situated, in like manner as in case of towns: provided ,

8 however , that if, in making more equal said districts
9 in any city, it shall be found necessary that any such

10 district shall contain parts of two or more wards, then
11 such lists and ballot-box, so numbered as before pro-
-12 vided, shall be furnished in the ward meeting of each
13 of said wards, but such last mentioned lists shall only
14 bear the names of the voters of said district in said
15 ward so divided as aforesaid.

1 Sect. 9. In such elections by cities, all votes for
2 the representatives of such cities from the several
3 districts, shall be received, sorted, counted, declared
4 recorded and transmitted by the wardens, inspector's,
5 and clerks of the several wards, in the same manner
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6as now is provided by law; and the eligible persons
7 receiving the majority of the ballots of each of said
8 districts, shall be certified and returned by the mayor
9 and aldermen as the representatives of such cities,

10 with the same effect as now provided by law.

1 Sect. 10. If the board of selectmen of any such
2 town, or the city council or mayor and aldermen of
3 any such city, shall refuse or neglect to comply with
4 any of the requirements of this Act, then each mem-
-5 her of such board of selectmen or city council, and the
6 said mayor and each of the said aldermen, shall be
7 fined in a sum not less than two hundred dollars or
8 more than one thousand dollars, for every such neglect
9 or refusal, to be recovered in the same manner as

10 fines now provided by law in the fifth chapter of the
11 Eevised Statutes are recoverable.

1 Sect. 11. All Acts and parts of Acts, inconsistent
2 with the provisions of this Act arc hereby repealed.




