
SENATE....No. 114.

The Joint Special Committee, to whom was referred the Order,
presented in the Senate February 16, and also the Petition
of Lester Filley and others, members of the Berkshire Bar,
praying for a revision and consolidation of the Laws of this
Commonwealth,—have considered the matter submitted to
them, and present the following

That some mode should bo adopted by which the statute
law of the Commonwealth should be presented in a form, differ-
ent from that now furnished by the Revised Statutes, and the
Supplement thereto, is an opinion in which all the members of
the committee concur. Upwards of sixteen hundred of the
acts contained in the Revised Statutes, have been “ repealed,
modified or added to,” since the act of revision. Of the laws
passed since that period, upwards of eight hundred have been
“ repealed, modified or added to,” since their enactment.

While all unite in the opinion, that some mode should be
adopted for consolidating the statute law,—as to the mode
itself, the committee have been unable to agree.

A portion of the committee would recommend a commission,
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In Senate, April 10, 1554.

EEPORT:



O [April,CODIFICATION OF THE LAWS.

to compile, arrange, and put into chapters under appropriate
heads, the public acts now in force, including the Revised
Statutes, and the public acts passed since their revision. The
arrangement of the Revised Statutes to be adhered to. Where
parts of acts have been repealed, to leave out such portions,
and where modified, to insert the modified act,—without the
authority to change the legal sense of the enactments. Such
a compilation with full and complete marginal references to
the original acts, and to any decisions of courts thereon, would,
in the opinion of such portion of the committee, be all that is
now desirable. A compilation substantially in accordance
with this view, has been recently had in the States of Vermont
and New Hampshire. In Vermont, the compilation was per-
formed by a single commissioner in nine months from the time
of his appointment. t

Another portion of the committee, in addition to the com-
pilation, favor conferring upon the commission, certain res-
tricted powers of revision, and claim that the probate laws,
the laws relative to insolvent debtors, the law's relating to
county commissioners, defining and limiting their powers and
duties,—need a thorough revision. That the labors of a com-
mission to compile, wdth limited powers as to revision, would
prove more satisfactory, than those of one limited to compila-
tion merely.

There are others who would go much further, and would
urge the appointment of a board of commissioners, w'hose
duty it should be to prepare and report to the legislature a
written and systematic code of the whole body of the law of
this Commonwealth. This is not, it is claimed, a new idea in
Massachusetts. At the session of the legislature held subse-
quent to the adoption of the Revised Statutes, a resolve
was passed, authorizing the appointment of commissioners to
take into consideration the practicability and expediency of
reducing to a written and systematic code, the common law
of Massachusetts, or any part thereof, and to report to the
then next session of the legislature.

The distinguished persons who were appointed on that com-
mission, made an elaborate report, which was presented to the
governor of the Commonwealth, on the 28th of December,
18136. Of this report it is scarcely too much to say, that it ex-
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hausts the whole subject,—giving the difficulties in the way of
codification, and showing the great advantages which would
result therefrom.

The results to which the commissioners then arrived, were:
“I. The commissioners are, in the first place, of opinion,

that it is not expedient to attempt the reduction to a code, of
the entire body of the common law of Massachusetts, either
in its general principles, or in the deductions from, or the ap-
plications of these principles, so far as they have been ascer-
tained by judicial decisions, or are incontrovertibly established.

“11. The commissioners are, in the next place, of opinion,
that it is expedient to reduce to a code, those principles and
details of the common law of Massachusetts, in civil cases,
which are of daily use, and familiar application to the common
business of life, and the present state of property, and personal
rights and contracts, and which are now so far ascertained and
established, as to admit of a scientific form and arrangement,
and are capable of being announced in distinct and determin-
ate propositions.

“ 111. The commissioners are, in the next place, of opinion,
that it is expedient to reduce to a code, the common law, as
to the definition, trial and punishment of crimes, and the inci-
dents thereto.

“ IV. The commissioners are, in the next place, of opinion,
that the law of evidence, as applicable both to civil and crim-
inal proceedings, should be reduced to a code.”

It is urged by this portion of the committee, that the diffi-
culties which existed in the way of a code, in 1836, have been
materially lessened. That a codification of the whole body
of the law is now practicable. They suggest that a code, em-
bracing the whole law, except as to mode of proceeding, can
be framed in three divisions, containing a political code, a civil
code, and a penal code.

“ The political code, to embrace the laws respecting the
government of the State, its civil politics, the functions of its
public officers, and the political rights and duties of its
citizens.

“ The civil code, to embrace the laws of personal rights and
relations, of property and of obligations.
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“ The penal code, to define all the crimes for which persons
can be punished, and the punishment for the same.”

That if it be practicable thus to frame a code, the people
have a right to demand it. Those who favor this proposition
believe that they do not estimate too lightly the magnitude of
the undertaking, nor the great professional learning, nor the ex-
tent of labor necessary for its accomplishment. It is believed,
that earnest and judicious men, equal to the task, can be found,
who will undertake a work, which, while it shall commemorate
their own labors, must prove of incalculable benefit to the
whole body of the people.

The State of New York has prepared an elaborate and com-
plete report of codes of procedure, civil and criminal. In
other states and countries, there is a strong movement towards
the amelioration and codification of their laws. Missouri,
Kentucky, Indiana, lowa, California, and Ohio, have preceded
us in parts of the great work. In England, within the past
year, the Lord Chancellor has presented to Parliament, a plan
for a revision and consolidation of the English law, and has
expressed in his place in the House of Lords, his hope and
expectat ion, that as the French people had their code Napoleon ,

the people of England would, before long, have their code
Victoria, as the rival of that beneficial work which more than
his victories or his power, has conferred glory upon the name
of the great Emperor of France.

In this noble race for the amelioration of laws, shall Massa-
chusetts fall behind ? It is urged that we should do our part
towards giving to all the people a code of laws. It is due to
them that they should have within their reach, the laws which
they are to obey, and the rules by which they are governed.

With these conflicting opinions, in view of the importance
of the subject, of the caution and great deliberation with which
a change of this magnitude should be commenced, if the
attempt is to be made, the committee submit tne following
Resolve.

For the Committee,

J. E. FIELD, Chairman.
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Resolved, That there be appointed by His Excellency the
Governor, with the advice of his Council, three suitable per-
sons, as Commissioners, whose duty it shall be to report to the
governor, in season to have their report laid before the legisla-
ture at its next session, a plan for consolidating and arranging
Ihe General Statutes of this Commonwealth.

It shall also be the duty of said commissioners to examine
into the practicability and expediency ofreducing to a written
and systematic code, the whole body of the law of this Com-
monwealth ; and shall subjoin to their report, a plan or plans,
of the best method in which such reduction can be accomplished.
Said commissioners shall receive such compensation for their
services, as shall be allowed them by the Council, and the
Governor is hereby authorized to draw a warrant accordingly.

RESOLVE

In relation to Revising and Consolidating the General Statutes
of this Commonwealth.

(CommonUmiltl) o t

In the Year One Thousand Eight Hundred and Fifty-Four.




