
SfIVATE....'.No. 15.

To the Honorable the Senate and House of Representatives of
Massachusetts , in General Court assembled :—

The Petition of the Essex Company represents that on the
sixth day of June, A. I). 1856, an Act was passed by the legis-
lature of Massachusetts, the first section whereof is in the terms
following:—

“An Act for the preservation of Fish in Merrimack River.
Be it enacted, Sfc., as follows :—

“ Sect. 1. The Essex Company shall, before the first day of
February, which will be in the year one thousand eight hundred
and fifty-seven, make and forever thereafter maintain, in or
around their dam in Lawrence, a suitable and sufficient fishway
for the usual and unobstructed passage of fish during the months
of April, May, June, September and October, in every year,
under a penalty of not less than one hundred dollars, nor more
than five hundred dollars for every day said company shall neg-
lect to make and maintain such fishway after said first day of
February, to be recovered by indictment in either county of
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Essex or Middlesex, one-half to the use of the complainant, and
one-half to the use of the Commonwealth.”

And now jour petitioners respectfully pray that the said first
section may be repealed; and in explanation and support of
their Petition, they ask leave to submit the facts and considera-
tions which follow.

They were created a corporation on the 20th day of March,
A. D. 1845. They were so incorporated for an object, in the
judgment of the legislature, and in the public sentiment of this
Commonwealth, of great importance, and eminently deserving
of the favorable regard of government. This object was chiefly
the creation and supply of a water-power on the Merrimack, at
the point which has since become the city of Lawrence, for the
uses of mechanical and manufacturing industry.

To accomplish this object, it was known to those who applied
for the charter, and known to the government, that a vast ex-
penditure of capital in the first instance must be ventured—the
original extent of which, the necessary subsequent additions
thereto, and all results of success or failure to follow—were
involved in far more than the ordinary and inevitable uncer-
tainty which belongs to all similar undertakings attempted upon
a large scale, and essentially experimental; and that therefore
the enterprise had need, in an unusual degree, from the begin-
ning, and always, of considerate, just and stable legislation.

was known, especially, that there was one means alone by
which the design could be accomplished; and that was the con-
struction of a dam—the largest of its kind in the world—across
a river of great width and depth of water—rising and falling
from time to time through more than twenty feet—carrying on
its surface large and heavy timber, and masses of ice under no
control of man, and scarcely capable to be withstood by any
work of art. To devise a structure which should be equal to
the trials of such a situation, it was foreseen by all, would be
one of the hardest problems, and, if successful, one of the most
brilliant triumphs of civil engineering.

All foresaw and all intended—the legislature as well as those
who sought the charter—that at whatever cost, and at whatever
interference with other objects, against the hazard of being
carried away under any circumstances, it must be completely
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and certainly guarded, since the destruction of a dam which
should have gathered above it so vast a body and so vast a force
of water as this, after mills had been erected, and millions of
dollars invested on its security, and a population of thousands
assembled below it, would involve consequences of’evil impos-
sible to be compensated.

It was with full knowledge then of the nature of the thing to
be done ; of its difficulties, importance and probable cost, that
the legislature incorporated your petitioners to do it. Parts of
the Act of incorporation are appended to this Petition.

It will be observed that while the paramount object contem-
plated by the legislature was the creation of water-power, and
as the indispensable and only means for attaining this object
the construction and maintenance of a dam which would cer-
tainly resist all possible assaults, there are contained in it pro-
visions upon the subject of the passage of fish.

These provisions are found in the sth and 7th sections ; and
it is most plain upon their terms, that in framing them the
legislature intended to reconcile, as far as might be, the purpose
of allowing some passage for fish—which must be unavoidably
embarrassed to some extent by any dam however constructed—-
with the other, and that larger and leading purpose of enabling
and compelling the corporation to devise and execute such a
plan for the construction of a dam, as should insure its perfect
and its constant fitness for the great objects which the charter
designed it to accomplish. They intended, it seems quite plain,
to enable the corporation to know before hand, and—if possible
and if necessary—while the theory of the structure of the dam
was being matured, or while it was in process of construction,
and still capable to be modified, what they were to do for the
passage way of fish; and how it was to be done. They cer-
tainly intended to enable them to know when they had done
enough; and to allow them to repose at length on the assurance
that all their obligations were performed, and all their rights
fixed and certain.

Accordingly, while the sth section declares the duty of mak-
ing and maintaining reasonable and suitable fishways, the 7th
section, with an equal solicitude, provides a mode by which the
precise manner in which this duty is to be performed, and the
fact whether it has been so performed—a mode by which all this
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shall bo authoritatively, and, once for all, determined. This
mode is a decision by the county commissioners of Essex, made
upon inspection of the premises, and a full hearing of all parties-
in interest. The 7th section here follows:

“ Sect. 7. The fishways in said dam, and the entrance and exit
of said canal, and the moorings and fastenings at the exit, shall
be made to the satisfaction of the county commissioners of the
county of Essex, who shall, on application to them by said cor-
poration, after due notice, in such manner as they shall deem
reasonable, to all persons interested therein, and a hearing of
the parties, prescribe the mode of constructing the same; and
any person who shall be dissatisfied with t}je construction thereof,
when the same are completed, may make complaint to said
county commissioners, setting forth that the same, or either of
them, are not constructed according to the prescription of said
commissioners; and said commissioners, after due notice as
aforesaid, shall proceed to examine the same, and shall accept
the same if they shall be of opinion that they are built and
made according to such prescriptions; or if they shall be of
opinion that the same are not made according to the prescrip-
tion, may require the same to be further made and completed,
till they shall be satisfied to accept the same; and the expenses
of said commissioners, in such examination, shall be paid by
the said corporation.”

To this mode of determining this matter, your petitioners and
the parties interested duly resorted. The county commissioners
of Essex, in the course of 1847, were called on to examine the
premises, and to determine the kind of fishways to be made.
They did examine them, and with full notice to all persons inter-
ested in the neighborhood of Merrimack River, and after a hear-
ing of numerous witnesses, more than twenty, who were experts
in the matter of river fishing, and in the habits of such fish,
they decided upon a plan of passage ways, which seemed to them
the most reasonable and suitable. Your petitioners constructed
them in all respects accordingly. That they were so constructed,
and have been so maintained to this day, has never been denied
or doubted by any one within the knowledge of your petitioners.

Your petitioners also, in the course of 1847, and towards the
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close thereof, completed their dam, at a cost of $250,000, and—

while they believe that as now constructed, and with such addi-
tional means of strength and support from time to time, as ex-
perience or science shall indicate, it is fully equal to all the
trials of its situation—they also believe that it would be in the
highest degree unwise, by any means or for any purpose, to do
aught to weaken or expose it.

Your petitioners respectfully represent, that under and by
force of their Act of incorporation, and upon the facts forego-
ing, they have done all tilings touching the providing of ways
for the passage of fish, which by law and in justice can be
required of them.

They have done all things which the legislature which gave
them their charter intended to exact, in the manner in which
that legislature intended to exact them. They have performed
their whole chartered obligations, and have earned and consum-
mated a complete chartered right to exemption from more.
They have contributed to the industry of Massachusetts a costly,
perfect and durable instrumentality for the creation of water-
power, have made or induced an investment of more than ten
millions of dollars, and have called into existence a city with a
population of seventeen thousand persons, at a site on which,
before their charter, there were not more than one hundred and
fifty persons, and less than half a million of property ; and they
have provided for the passage of fish the exact facilities which
the tribunal appointed by the government to,prescribe them was
pleased to prescribe.

But they have gone further and done more.
In 1848, your petitioners having ascertained that the con-

struction of their dam and its appendages on a scale of suitable
strength and solidity, would involve a cost very far beyond their
original estimate, applied to the legislature to be permitted to
increase their capital stock. On that occasion representations
were made, and proofs were offered or attempted, to show that
the fishways as aforesaid, constructed according to the judgment
of the county commissioners, were insufficient for the passage
of fish, and that the proprietors of fish rights above the dam
were injured accordingly. Upon this representation, the whole
subject was brought directly under the cognizance of the legis-
lature. The exact character and operation of the fishways, as



6 [Jan.PETITION.

they stood then and now, the construction of the dam, the
various experimental modes of making different descriptions of
fishways through and around it, their cost and their probable
or possible effect to weaken and endanger a structure which—-
strong as science and art could make it, had yet nothing to
spare—all this came directly under their cognizance, and all
this was directly acted upon by them. It would have been
within the constitutional power of the government, although
your petitioners believe it would have been a harsh and inex-
pedient exertion of it, to refuse the permission to increase our
capital stock until and unless we should release our rights under
our charter and under the judgment of the commissioners, and
expose the dam by devising a different fishway. That the legis-
lature did not do. They were pleased to prescribe, and on
behalf of the Commonwealth to declare and agree, that they
would accept, and be content and satisfied with another mode
of meeting the public and private complaint, and of reconciling
the interests of the community and of individuals in regard to
fish, with the interests of the community and the rights of
your petitioners in regard to the security of their works.

Accordingly they provided, that instead of requiring another
and different fishway, your petitioners should become liable for,
and pay to, the proprietors of fish rights above, all damages
occasioned by the existing fishway, as the commissioners had
prescribed them; and on that condition, and accepting that
substitute, they authorized the increase of capital which was
sought. That substitute your petitioners complied with. They
proceeded to purchase their rights from the proprietors, and
they paid therefor an aggregate of more than $26,000.

Your petitioners might, certainly, well have hoped that, from
and after this transaction at least, theirright in law and injustice,
their right by the constitution, by the faith of charters, by the
political morality of all free governments, to hold and maintain
their works upon the river exempt from any further exaction,
could not be drawn in question.

They are advised and believe, that their original charter con-
ferred on them the right so to hold and maintain them, for the
public good and their own interest, perpetually, subject only to
such precise burden and charge in regard to the construction
of passage ways, as a tribunal designated by the legislature for
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the purpose, should judicially impose ; that when that charge
had been imposed and had been completely met, according to
its terms and spirit, their right became absolute and unincum-
bered. Thenceforward their works became and were a property
wholly their own; liable, of course, to equal and proportional
taxation, liable also, of course, to be appropriated by the gov-
ernment, in the exercise of the power of eminent domain, to
public uses, upon full indemnity made according to the consti-
tution ; but as against all other modes of taking, taxing, on
impairing, as completely exempt and sacred as the homestead
of any other good citizen.

This was their right under and from their charter. And
when, beyond this, they had assumed the obligation and had
completely performed it, of fully paying and satisfying the
proprietors of fish sites above, for all the injury done to them;
after they had bought and paid for the right, to withhold from
them any other or freer passage, they may well be permitted to
be surprised by, and to protest against, this Act of 1856, and to
ask for its repeal.

What that Act may be, legally or illegally, construed to mean,
is plain. Instead of leaving your petitioners in the enjoyment
of their property thus acquired, according to standing laws, it
seems to declare that they shall not hold it at all but upon the
condition that they shall become subject to the burden and
charge of opening and maintaining still other and different pas-
sage ways, to be made and maintained at large expense, indefi-
nite in amount, and which may probably impair the strength of
the dam itself; that they become subject to the burden of open-
ing and maintaining just such passage ways as may, from time
to time, be found satisfactory to a jury ; that they shall be fur-
nished with no plan or directions for all this beforehand ; that
there shall be no limit and no guide to the cost or the nature of
the work, but the mere judgment of such a jury, pronounced
after it is done ; so that, if, after they shall have, in good faith
and the use of their best skill, devised and opened what they
deem suitable and sufficient ways within the Act, yet if that
tribunal should happen to find it otherwise, they become pun-
ishable by a fine which may amount to $182,000 in a year, and
cannot amount to loss, in a year, than $36,500.

That such an Act is unconstitutional and unjust, your peti-
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tioners need not argue to your honorable body. That its
passage was caused or influenced by some of those misrepresen-
tations and exaggerations of fact by which, in matters of local
and comparatively private concern, the intelligence and equity
of government may sometimes be imposed on, they think most
probable.

If it is claimed that this is an alteration of the charter, and
therefore within the power reserved to the legislature to alter
charters and amend them, your petitioners reply that the Act is
not one which the legislature constitutionally can, or morally
ought to attempt under and by virtue of that kind of reserva-
tion. They submit, that if, with any degree of propriety of
language it may be called an alteration of the charter, which
they deny, it is not such an alteration as that kind of reserva-
tion authorizes or contemplates. By that reservation the legis-
lature never intended to retain the right to make unreasonable
changes of the charter; and this change is unreasonable. They
never intended to reserve the right to make alterations sub-
stantially inconsistent Avith the original nature and paramount
objects of the charter itself; and this alteration is practically
and in principle, inconsistent withand subversive of, thatnature
and those objects.

It places it within the discretion or caprice of juries to render
the dam unfit for the uses of its erection, and thus to put at
hazard the whole purpose of the enterprise, or to charge on
your petitioners an expense withoAit limit, without reason and
without necessity, in order to prevent a consequence so disas-
trous.

But your petitioners cannot admit that it AAras an alteration
at all, as that language and that power are employed and applied
throughout our whole legislative vocabulary. It was rather a
violation of a part of the charter which remained no longer
executory merely, and had passed into the nature, and had
acquired the sacredness of property, and was beyond the reach
of any alteration properly and legally so called. Essentially,
therefore, it is an Act not to alter a charter, but to take private
propertyfor public uses without compensation. It is the impo-
sition of a tax and the exacting a contribution, severe in abso-
lute amount, and not levied equally and proportionally upon
all men and all estates, but exclusively upon your petitioners,



1857.] SENATE—No. 15. 9

and the method of assessment and collection, and the penalties
of default, are as harsh and unusual as the exaction itself.

It compels us to doom ourselves, in the first instance, in the
amount and in the way we shall contribute, and after we have
done so and done our best, if a jury are pleased to think that
we have doomed ourselves too low, or worked out our tax
unsuitably, we are fined for the error of judgment, from one
hundred to five hundred dollars a day, until we can make a
luckier experiment or find a better tempered jury.

It is not needful, either, for your petitioners to remind your
honorable body that no public exigency can authorize the taking
of private property without compensation. No public exigency
for the taking, as they submit, exists at all, whatever measure
of compensation were provided. When this subject came before
the legislature, in 1848, the public interest in the matter of a
free passage for fish, was deemed to be represented by the pro-
prietors ofrights of fishing above the dam. To provide indem-
nity for these proprietors, was deemed all which the public
good in that behalf required. That indemnity your petitioners
provided. They purchased the rights, and paid for them more
than §26,000. With this the legislature might well be satisfied.

If, on the one hand, such actual passage ways were furnished
and kept up, as the tribunal appointed by the charter to represent
the public necessities in that behalf prescribed, and on the other
all proprietors of fish rights injured by any insufficiencies of those
ways, were completely indemnified by the corporation therefor,
the legislature deemed, and wisely so, that in view of the large
and various good which this undertaking had accomplished,—
the new and vast power it had created and given to labor,—
the capital and . the industry it had called into life,—the en-
hanced value it had given to estates,-—the operatives which it
employed and paid, and the busy and prosperous city which it
had built up,—that in view of these things, no public exigency
existed for exacting more.

Such ways your petitioners did furnish and do keep up, and
such indemnity they did most amply and satisfactorily provide.
No reason of public necessity, then, can be pleaded for this
Act; no private rights require it for their protection. Your
petitioners have extinguished all such by purchase. They have
bought and they have paid more than §26,000 for the right of
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hindering or impeding the passage of fish along the sites above,
just so far as the actual fishways do impede or hinder it; the
owners thereof have received all they asked for their privileges
of free passage, and have sold them, and this Act would com-
pel us to restore to them the identical thing which we have
bought, and allow them to keep the price which we paid for it
into the bargain.

Your petitioners respectfully pray, therefore, that this Act
may be repealed. They arc instructed and they believe it to
be a violation of their legal rights, and they know that it dis-
appoints the mutual understanding and expectations of those
who framed and accepted the charter, and those who framed
and accepted the Act of 1848.

They will resist its execution, in justice to themselves, by a
resort to the judicial tribunals under the standing laws. Yet
from this necessity they respectfully pray to be relieved. To
assert their rights by that mode, they will be compelled alto-
gether to disregard the provisions of the Act, and thus to invite
indictment for the penalty.

It is in the equity and wisdom of your honorable body to
determine, whether any good citizen of this Commonwealth
ought to be holden to defend an important civil right in such
form and manner as this ; and especially a right so clear, pur-
chased by so large and valuable considerations, granted and
guaranteed by two legislatures, and which, by the simple repeal
of an improvident Act, you can yourselves protect promptly
and completely, according to the constitution.

And as In duty bound will ever pray.

THE ESSEX COMPANY, By
Andw. T. Hall, President.

J. W. Paige,
J. A. Lowell,
J. Wiley Edmands,
James Lawrence,

Directors.

Boston, January d, 1857.



1857.] SENATE—No. 15. 11

1

AX ACT

To incorporate the Essex Company.

Be it enacted by the Senate and House of Representatives, in General
Court assembled, and by the authority of the same, as follows:

Sect. 1. Samuel Lawrence, John Nesmith, Daniel Saunders, and
Edmund Bartlett, their associates and successors, are hereby made a

corporation, by the name of the Essex Company, for the purpose of
constructing a dam across MerrimackRiver, and constructing one or
more locks and canals in connection with said dam, to remove ob-
structions in said river by falls and rapids, from Hunt’s Falls to the
mouth of Shawsheen River, and to create a water-power to use, or
sell, or lease to other persons or corporations, to use for manufactur-
ing or mechanical purposes ; and for ; thesepurposes shall have all the
powers and privileges, and he subject to all the duties and liabilities
and restrictions set forth in the thirty-eighth and forty-fourth chapters
of the Revised Statutes.

Sect. 3. The said corporation is hereby authorized and empow-
ered to construct and maintain a dam across said river, either at Deer
Jump Falls, or Bodwell’s Falls, or some point in said river between
said falls, and all such canals and locks as may he necessary for the
purposes aforesaid ; and, for the purpose of making said dam, and
constructing the main canal for navigation, or transports, may
take, occupy and inclose any of the lands adjoining said canals and
locks or dam, which may he necessary for building or repairing the
same, for towing paths and other necessary purposes, not exceeding
twenty feet on each side of said canal or locks, and may blow up and
remove any rocks in said river, and dig in any of the lands near to
said river, through which it may he necessary to pass said main canal:
provided, that said corporation shall not obstruct the passage of rafts,
musts, or floats of timber down said river earlier than the first day of
June, in building said dam, nor keep the same obstructed for a longer
time than five months before the opening of said canal for the passage
thereof. *

Sect. 5. The said corporation shall make and maintain in the dam
so built by them across said river, suitable and reasonable fishways,
to be kept open at such seasons as are necessary and usual for the
passage of fish.
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Sect. 7. The fishways in said dam, and the entrance and exit of
said canal, and the moorings and fastenings at the exit, shall be made
to the satisfaction of the county commissioners of the county of Es-
sex, who shall, on application to them, by said corporation, after due
notice, in such manner as they shall deem reasonable, to all persona
interested therein, and a hearing of the parties, prescribe the mode of
constructing the same ; and any person who shall be dissatisfied with
the construction thereof, when the same are completed, may make
complaint to said county commissioners, setting forth that the
same, or cither of them, are not constructed according to the pre-
scription of said commissioners ; and said commissioners, after due
notice as aforesaid, shall proceed to examine the same, and shall ac-
cept the same, if they shall be of opinion that they are built and
made according to such prescriptions ; or, if they shall be of opinion
that the same are not made according to the prescription, may require
the same to be further made and completed, till they shall he satisfied
to accept the same; and the expenses of said comAissioners, in such
examination, shall he paid by the said corporation.

Sect. 8. Any person who shall be damaged in his property by
said corporation in cutting or making canals through his lands, or by
flowing the same, or in any other way in carrying into effect the
powers hereby granted, unless said corporation shall, within thirty
days after request in writing, pay or tender to said person a reasona-

ble satisfaction therefor, shall have the same remedies as arc provided
by law for persons damaged by railroad corporations, in the thirty-
ninth chapter of the Revised Statutes.


