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The Committee appointed under the authority of the Resolves
of 1856, chapter 76, “ In relation to Lands in the Back Bay,”
approved by the Governor May 30, 1856, respectfully submit
the following

The nature of the Commonwealth’s title to lands in the Back
Bay, is doubtless well understood by the legislature. By the
ancient colonial ordinance the State is the proprietor of all
lands adjoining its shores, below the line of private right, which
is one hundred rods below high-water mark, unless the distance
between high and low-water marks bo less than one hundred
rods, in which case the line of private right is low-water mark.
Within the limits of the territory known as the Back Bay, there
are a little more than two hundred acres of lands or flats, lying
outside of the line of private right, and which accordingly
belonged to the State. The Commonwealth’s title to these
lands or flats was made the subject of careful and patient inves-
tigation, by learned commissioners, appointed in 1850, and
afterwards by another board appointed in 1852,and these com-
missioners, and their successors in the same trust, had no hesi-
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2 [Jan.LANDS IN THE BACK BAY.

tation in their conclusion that the Commonwealth’s title was
sound, valid and perfect. The same result was also attained
by eminent counsel employed by the Boston Water-Power
Company to investigate the subject. From this ample authori-
ty, to which must also be added that of the attorney-general,
and from the consideration which your present Committee have
themselves given to the subject, we have not the least doubt on
the subject of the title.

The legislature are doubtless also aware, that the Common-
wealth having granted, in 1814, to the Boston and Roxbury
Mill Corporation, the perpetual right of flowing this territory,
so as to keep it always covered with water, and this right having
been subsequently transferred to the Boston Water-Power
Company, it became necessary for the commissioners who were
appointed in 1852, to negotiate with that company; and an
arrangement highly advantageous to the Commonwealth, and
not less so to the Water-Power Company, was effected. By
this arrangement, the Water-Power Company agreed to relin-
quish the right of flowage over about one-half of the lauds
owned by the State, and received in return a full and complete
release of the State’s interest in the residue ; so that each
party, £he State and the company, became possessed of about
one-half of the territory below the lino of private right, with-
out incumbrance from the other; the State giving up the
ownership in fee, and the company giving up the right of flow-
age, respectively, for the portions assigned by each party to the
other.

Although the division of the territory between the two parties
was nearly equal, the State’s portion was so laid down as to
slightly exceed the portion assigned to the Water-Power Com-
pany. The State’s portion, moreover, was located in the most
eligible part of the territory, viz.: adjoining the Public Garden
and the Mill-Dam, or Beacon Street.

The area of the territory thus secured to the State, with a
perfect title as already described, and free from the right of
flowage or other incumbrance, slightly exceeded one hundred
acres. These hundred acres of flats it is proposed to convert
into solid land, which can be sold, and the proceeds paid into
the treasury of the State.
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The Boston Water-Power Company also became bound to
execute certain improvements of value in the territory, and to
conform to a plan of streets required by the State commission-
ers. Other arrangements and negotiations have also been made
during the progress of the undertaking. These matters are
set forth in reports which have been submitted to the legisla-
ture in previous years.* Your present Committee have designed
to review only the principal points in the history of the subject,
for the better understanding of the narrative of their own pro-
ceedings.

The powers with which the present Committee was intrusted,
are plainly set forth in the Resolves for their appointment, a
copy of which (marked A) is included in the Appendix to this
Report. The Committee have held numerous meetings in the
execution of their trust, and have applied themselves with dili-
gence to the investigation of the subject. They are gratified to
state, that in all the conclusions which they have reached, there
has been a unanimous concurrence of the members from the
two branches of the legislature, three senators and five repre-
sentatives, representing every portion of the Commonwealth,
and also of the three State commissioners, who were made
ex officio members of the Committee by the terms of the Re-
solves.

It has already been stated that the Committee entertained no
doubt of the perfect validity of the Commonwealth’s title- to
the flats. They were likewise fully convinced of the wisdom
and propriety of the policy which has led to the preliminary
steps previously taken, for rendering the State’s property avail-
able in the form of building-lots and money. There is no rea-
son why the State should not profit by the improvement and
sale of lands, now lying under water, but which it owns abso-
lutely, in Boston and in Roxbury, as much as in times past by

* The first three annual reports of the Back Bay Commissioners are printed
as Senate Document No. 62, of 1855. Their fourth annual report is Senate
Document No. 16, of 1856.

The report of the preceding Board of Commissioners, (appointed in 1850,)
is Senate Document No. 45, of 1852.

The report recommending the Resolves under which the present committee
was appointed, is Senate Document No. 173-, of 1856.
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the sale of lands in Maine. Moreover there are especial reasons
in favor of this policy of improvement, which it is in the highest
degicc piopor that the State should regard, independently of
the large income which is expected to bo realized to the treas-
ury. The territory in question is now a useless and unsightly
waste. There is, at the same time, a palpable lack of room for
dwelling-houses in and near the city of Boston. Stores are
usurping the streets formerly occupied by mansions,—rents are
enormously high,—and it is becoming a serious problem where
the people whoso business draws them to the metropolis of New
England and the capital of the State, shall bo accommodated.
The Commonwealth’s lands in the Back Bay arc situated in
precisely the most eligible location for dwelling-houses. The
conversion of a waste of water into a magnificent system of
streets and squares, with dwelling-houses for a numerous popu-
lation, is a transformation dictated by the soundest statesman-
ship and the wisest political economy. There are obvious
advantages in the execution of this policy, at least in its pre-
liminary stages, by the State rather than by private individuals.
If the territory in the Back Bay were exclusively private prop-
erty, it might be “ improved ” in accordance with the dictates
of a narrow-minded and short-sighted policy, which should
seek to secure the most rapid return of money for the least
original outlay, without regard to the higher considerations of
permanent value and public welfare which the State is bound
to cherish. The connection of the Water-Power Company
with the undertaking is believed to bo of such a nature as to
promise the greatest advantages in its conduct on both sides.
The company is obliged to conform to the conditions imposed
by the State to secure a liberal and substantial policy in the
progress of the work, Avhile the State has the co-operation of an
organization acting with the zeal and energy which generally
characterizes private rather than public movements. The por-
tions of territory owned by the State and the Company, are,
nevertheless, wholly separate and distinct. While the State has
the power of dictating the general policy to be pursued, it is
free from any restraint or responsibility arising from its relations
with the company.

Having stated the general views entertained by the Commit-
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tee, in reference to the great enterprise placed under their care
during the past year, we will now proceed to describe more
particularly what we have done. We will first remark, that
immediately after the adjournment of the legislature, (the
Committee having been named on the last day of the session of
1856,) we caused public notice to bo given of our appointment,
and invited all persons interested to appear before the Commit-
tee. We have given careful and respectful attention to all who
appeared. Soon after our appointment we received official
notice from the Boston Water-Power Company, of their legal
acceptance of the Resolves of 1856, chapter 76. We were thus
prepared to enter upon our duties.

We have negotiated, agreed to, signed and executed four
legal instruments,* all of which have received the approval of
the Governor and Council.

I. The first in order of those instruments is an indenture,
dated July 11, 1856, between the Commonwealth and the
Boston Water-Power Company, and is in the nature of a sup-
plement to the previous indentures dated June 9 and Sept. 26,
1854, between the same parties. It changes the terms of the
previous instruments in certain respects' for the advantage of
both parties, and in accordance with what seemed to us to be
fair and just. A copy of this instrument (marked B) is sub-
mitted as a part of this Report. It makes changes in former
contracts in the following respects:—

First, to provide that the territory in the Back Bay, except
the streets and avenues, shall be filled to a level five feet below
the grade of the mill-dam. The streets and avenues are re-
quired to be filled to the full height of the milldam; and the
former agreements, by their literal terms, would require the
whole territory to be filled in the same way. But since cellars
must be excavated for the houses built upon the territory, it is
obviously unnecessary to require the building lots to be filled

* At tlio time Ills Excellency’s address to the legislature was prepared, two
of these instruments had not been formally submitted to the Governor and
Council, although the terms and points of all of them had been substantially
settled. All four instruments were duly executed and approved within tho
year.
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to the same level as the streets. To do so would necessitate a
future useless and wasteful expense for digging cellars. By
bringing the surface of the lots within five feet of the grade of the
streets, and by filling the streets to the same height as the mill-
dam, the territory is put in the very best condition for building.
This requires an average filling of about twelve feet for the
lots, and seventeen feet for the streets.

The second change embraced in this instrument provides that
the avenues required to be built upon the territory by the Com-
monwealth and the Water-Power Company, need not be con-
structed faster than it shall be found for the interest of the
parties to make them ; but the Water-Power Company must
build the portions of any such avenue upon its land as soon as
the Commonwealth completes the same upon its own land, so
that the avenue may be opened for its whole length at the same
time. The State Commissioners have the right of notifying the
other party when they desire the avenues to be completed.

The third point established by this instrument is a change in
the form of the security required by the Water-Power Company
for the fulfilment of its contract with the Commonwealth.
Formerly this was a mortgage to the Commonwealth of the
entire property of the company. Such a mortgage was an
incumbrance upon every inch of land owned by the company,
which would have been an embarrassment fettering its simplest
operations to a degree rendering it difficult, if not impossible,
for the company to obtain the necessary means for fulfilling its
agreements with the State. The Committee believed it to be
proper to change the form of this security, in such manner as
to define the boundaries of the territory included within the
mortgage, and to confine it to a particular area, containing
about two million feet, which amply sufficient to secure the
Commonwealth, while it allows the company the enjoyment of
sufficient freedom of action to enable it to carry out its engage-
ments with the State.

The fourth change included in this instrument, binds the
Water-Power Company to agree to the system of drainage to
be afterwards prescribed by the State, providing for a refer-
ence to arbitrators in case of a difference of opinion as to the
terms of any arrangement which might be made with the
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city of Roxbury respecting the use of one of the streets for
a sewer.

These changes, it will be observed, all involved reciprocal
advantages to the two parties; some of them being of precisely
the same benefit on either side. They adjust upon fair princi-
ples, points which it is not surprising should not have been fully
understood at the time when the previous agreements were
made ; but which were, nevertheless, of great importance in the
execution of the scheme of improvement.

11. Wo now come to the result which, in the review of their
labors, the Committee contemplate with the highest gratifica-
tion, and upon which they think themselves justified in con-
gratulating the legislature as a most importantand advantageous
proceeding:, we refer to a settlement with the city of Boston.
The city of Boston docs not own any portion of the territory in
the Back Bay; indeed, all of the territory is not even within
the municipal jurisdiction of that city, the largest portion lying
within the limits of the city of Roxbury. It might, therefore,
have been supposed, especially in view of the great advantages
likely to result to the people of Boston from the reclamation of
so much waste territory and its conversion into building lots in
a locality especially eligible for dwelling-houses, that the author-
ities of the city would have been ready and even anxious to
treat with the agents of the State, for the permanent adjustment
of their mutual relations on a fair and equitable basis. Such,
however, has not been the case in times past. The propositions
which have been made by the State have been either wholly
neglected by the city authorities, or have been met by counter
propositions so extravagantly favorable to the city, contemplat-
ing large grants of land by the State to the city, as to be justi-
fied by no consideration whatever.

It is fair to presume that this state of things has been caused
rather by a misapprehension on the part of the Boston author-
ities formerly, of the true position of affairs relative to the
territory, and by an indisposition to investigate a subject involv-
ing so many details, than by any wilful design to dally with the
agents of the State, or treat their overtures harshly. However
this may be, the present Committee felicitate themsclvcsun hav-
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ing boon able to enter into a negotiation with the city of Boston,
which, although long protracted, and several times approaching
an abandonment of the whole business, at last resulted in an
arrangement mutually satisfactory. The Committee have no
desire to review the history of past pretensions and disappoint-
ments on the one side or the other. For an understanding,

0 7

however, of their view of the State’s relations to the city of
Boston in the premises, wo refer to a paper drawn up by one of
our number and submitted to the committee of the city
during the negotiation. This paper is appended to this Report,
marked C.

There were four principal points where the city could urge
claims, which it was important should be adjusted. In the first
place, by the terms of an instrument executed Feb. 1, 1827,
(long before the present plan of improvement was thought of,)
the Commonwealth, as now holding from the Water-Power
Company, lay under a restriction, proscribed by the city and
agreed to by that company at that time, prohibiting the building
of houses on a small portion of the territory of the Back Bay.
In the second place, the city pressed with great urgency, a claim
that the same instrument of Feb. 1,1827, confirmed and allowed
an alleged natural right on the part of the city to empty drains
into the Back Bay; and although this claim was not admitted
by the Commonwealth, it appeared reasonable that some means
should he provided to continue the drains already constructed,
from their present termination, into the river beyond the mill-
dam. In the third place, since the general laws relating to
drains give almost unlimited powers to the mayor and aldermen
of cities in laying out drains and assessing the expenses thereof,
there was reason to apprehend that although the State should
provide a system of drainage for the lauds in the Back Bay
believed to bo sufficient and adequate, yet at some future time,
especially if the whole of the territory should bo brought within
the municipal limits of Boston, the mayor and aldermen might
subject the owners of lands there to the expense of the construc-
tion of new drains, designed really to accommodate not merely
the residents of the territory, but other portions of the city.
In the fourth place, the city claimed, also under the indenture
of Feb. 1, 1827, the possession of a right acquired from the
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Water-Power Company, to dig mud from the flats in the Back
Bay ; and although the Commonwealth denied this claim, since
the city could not be held to have acquired from the Water-
Power Company, a privilege which that company had no right
to grant, the ownership of the flats having always belonged to
the Commonwealth ; and although the right, if allowed, could
not be construed into an incumbrance upon the territory, after
it was filled, and transferred from flats into solid land, yet it
was obviously important for the State to extinguish the claim,
if possible.

These points were all adjusted on terms satisfactory to the
State, and without the concession of any thing more than a fair
equivalent. The labor and patience required to bring to a suc-
cessful termination a treaty embracing matters of this kind, ca.x
only be appreciated by those who have been engaged in similar
negotiations.

The results of the agreement were set down in a tripartite
indenture between the Commonwealth, the city of Boston, and
the Water-Power Company. This indenture is appended to
this Report, and marked D. We give here a brief summary of
its provisions;—-

The whole system proposed for the new lands in the Back
Bay consists of streets and avenues either parallel to the mill-
dam or at right angles with it. The city’s boundary, the west-
ern line of the public garden, was a straight line, running
angularly, so as not to conform to the general plan. The
agreement provides for a new boundary at right angles to the
mill-dam, and to effect this purpose (since the city could not
alienate any portion of the public garden) the State grants to
the city a piece of land to bo added to the public garden, of
about the same size as that on which extended the restriction
already mentioned as prohibiting the erection of buildings; and
the city, in return, relieves the Commonwealth from this restric-
tion. It is further agreed that a street eighty feet wide shall
be laid out upon this line, at right angles with the mill-dam, and
connecting the mill-dam with Boylston Street. The State and
city each agree to fill in and construct one-half of this street,
upon their own land.

With regard to drainage, which afforded by far the most
9.
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perplexing and most important questions to be settled, provision
is made for the construction of two principal main sewers,
partly at the expense of the city and partly at the expense of
the Commonwealth, the portions assigned to each for construc-
tion being mentioned in the instrument. These new sewers
will not only carry the contents of the sewers already con-
structed, from their present terminations, across the Back Bay,
to the river beyond, but also form a part of the system neces-
sary for the drainage of the territory itself. And although the
city retains the right to construct additional sewers, ample
securities have nevertheless been obtained to prevent the abuse
of this right to the injury or annoyance of the owners of lots
in the territory hereafter; it having been provided that the
abutters shall not be required to share the expense of any such
additional sewers until the lands are filled up and require
drains—the expense in all cases to be assessed according to the
laws at the time of building the sewers—and it being further
expressly provided that the Commonwealth shall not be assessed
for the expense of more than one set of sowers for the drainage
of any portion of the territory. As the Commonwealth designs
to provide in the outset a system of sewerage in all respects
adequate and complete, these provisions will prevent any
additional expense on this score, cither to the State or pur-
chasers from tire State. The Water-Power Company covenants
in the same instrument to build a third principal main sewer,
which is necessary for the completion of the plan of drainage.
The indenture sets forth with great care and particularity the
relations of the different parties, in such manner as to secure
the rights of all, and prevent confusion and misunderstanding.
The city relinquishes all claim to any natural right of drainage,
or to any right to dig mud, in the Back Bay. Among other
stipulations incidental to the principal matters, the city cove-
nants to lay out across its land on Tremont Street, a new street
continuing one of the cross streets of the State Plan, to Tremont
Street. The City Council have already passed an order to this
end.

The portion of the principal main sewer which the Common-
wealth is bound to build by this instrument is believed to be
moderate, and no more than its fair share. The whole arrange-



111857.] SENATE—No. 17

jnent is believed to be highly advantageous to the Common-
wealth, as the city insisted very strongly upon its claim to the
possession of natural right of drainage into the Back Bay, and
some means were necessary to enable the Commonwealth to
proceed with the proposed improvements without creating a
nuisance or causing obstructions which would afford the city
authorities a pretext for attempting to hinder the prosecution
of the undertaking. As the Resolves under which the Com-
mittee were appointed provide that “ they shall make no expendi-
tures whatever, nor incur any liabilities for the improvement of
said territory, unless authorized so to do by the legislature the
sanction and confirmation of the legislature will be necessary
to enable the Commonwealth to reap the advantages of the
arrangement. The nature of their powers in the premises
having been particularly pointed out by the Committee to the
city solicitor of Boston and the attorney of the Water-Power
Company before the execution, of the instrument, the Com-
mittee did not scruple to affix their signatures to the indenture,
in the confidence that the legislature would not withold the
authority of confirmation contemplated by the Resolves. It
was, indeed, absolutely necessary for the Committee to take this
course; since if they had waited to consult the legislature, their
own existence would have ceased before the necessary permis-
sion to conclude the arrangement could have been given. Un-
less it be supposed that an extra session would be convened,
(which is, of course, improbable,) it is plain that the only pos-
sible interpretation of the condition fixed to the authority of
the Committee is that on which the Committee have acted, viz.,
to conclude the best arrangement in their power during their
existence as a Committee, and leave it to the legislature to con-
firm the same if deemed best so to do.

The Committee accordingly recommend most earnestly to the
legislature, the early passage of a Resolve authorizing and con-
firming the construction of the sewers and street in the manner
proposed in this indenture.

This is the only instance in which it has been necessary for
the Committee to transcend the limits of the powers uncon-
ditionally conferred by the legislature in the Resolves providing
for their appointment.
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111. A very important part of the proposed improvements is
theplan of laying out the territory. It is obviously a matter
of the utmost moment that a good system of streets, avenues,
and public squares, shall be adopted, in order to make the ter-
ritory as attractive as possible, and induce persons about to
build houses to select lots in this locality. With great liberality,
about one-third of the whole area has always been considered
as set apart for public purposes, both by the Commonwealth and
Water-Power Company. The plan which accompanied the
third annual report of the commissioners, (in 1855,) proposed
four avenues parallel with the mill-dam, the most southerly
being a continuation of Boylston Street, eighty feet wide. The
avenue next this and the avenue next the mill-dam (or Beacon
Street) were also laid out eighty feet wide, while the central
avenue between these two was one hundred and twenty feet
wide. There were four cross streets at right angles with these,
two of them sixty feet and two eighty feet, in width.

During the last session of the legislature the commissioners
presented to the Joint Special Committee having the subject
under consideration, a plan by which two of the avenues parallel
to the mill-dam were reduced to sixty feet in width, and another
cross street was added, sixty feet wide, upon the boundary of
the public garden. This plan also proposed passage-ways six-
teen feet wide parallel with the mill-dam, in the rear of the lots.
These passage-ways being of a width sufficient to admit a horse
and cart, are believed to be of the greatest convenience. The
central avenue of one hundred and twenty feet was divided
upon this plan into three spaces, each forty feet wide, the space
in the centre being appropriated for a walk, with shade trees
and shrubbery. It was further proposed that the houses upon
the mill-dam should be set back thirty feet from the street, and
the houses upon the other parallel streets should be set back
twenty-five feet.

Aware of the importance of this part of the subject, the
present Committee determined to give it a very close and care-
ful examination. We listened with attention to the suggestions
of several gentlemen of taste and judgment who appeared
before us. Some of these gentlemen were among those who
design purchasing lots in the territory when it is filled. Iheii
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testimony appeared to be entitled to weight in forming an
opinion of the best mode of laying it out. Wo soon saw good
reason to increase very considerably the width of the central
avenue. It was true that the plan previously proposed would
afford a fine avenue, one hundred and twenty feet wide, making,
with the spaces reserved in front of the houses, an aggregate
width of one hundred and seventy feet. But wo believed that
a substantial increase of this width would give to the plan a
feature of great magnificence, not existing elsewhere in this
country. We were convinced that this feature would make the
territory attractive and desirable as a place of residence, to an
extent, which, in the first place, would enhance the prices of
the lands, and facilitate sales ; and in the second place, would
confer a lasting and permanent benefit upon the public by pro-
viding a broad and ornamental avenue connecting the Common
and public garden in Boston with the picturesque and pleasing
suburban territory. There was a universal concurrence of
opinion in favor of the broadest possible avenue. Responsible
parties testified that the greater width would induce them to
pay higher prices for smaller lots. The mayor of Boston, who
was requested to attend before the Committee while the subject
was under consideration, stated as his opinion that the city
authorities would readily assume the care and maintenance of
the broadest avenue laid out by the Committee, if it should fall
within the municipal limits of the city.

After much deliberation, the Committee determined to lay
out the central avenue as broad as a duo regard to the width of
the other streets and the depth of the lots would allow; and by
a unanimous vote, it was decided to make it two hundred feet in
width, besides reserved spaces of twenty feet in front of the
houses on each side, making a total width of two hundred and
forty feet between the houses ; this vote being contingent upon
the agreement of the Water-Power Company to continue the
avenue the same width through their lands. This assent has
been obtained, and forms a part of the third indenture executed
by the Committee.

The avenue is accordingly laid out one and a half miles long,
in a straight lino parallel with the mill-dam, two hundred feet
wide, beginning at the new street to bo constructed on the
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western limit of the public garden, and ending at the “ Punch
Bowl Road,” so called, which extends from the mill-dam to
Brookline and Roxbury. It should be observed that there are
some small portions of the land included in the avenue thus
laid out, which do not belong either to the Commonwealth or
the Water-Power Company. It is required that the houses on
each side shall be set back twenty feet, making the actual width
of the avenue between the houses, two hundred and forty feet,
instead of one hundred and feet as proposed in the plan
previously described. The plan with regard to the avenues is
accordingly established as follows, the numbers indicating the
whole width between the houses:—

Beacon Street, 112 feet instead of 120.
Next southerly avenue, 104 feet instead of 110.
Great central avenue, 240 feet instead of 170.
The next avenue, 104 feet instead of 110.
Boylston Street, 127 feet instead of 130.

All of the above are parallel to the mill-dam.
It is proposed to throw the whole of the increased width of

the central avenue into the middle portion, appropriated to
trees, shrubbery, and other ornamental purposes. The Com-
mittee have not adopted any particular plan for laying out this
ornamental portion of the avenue, as it is obviously unnecessary
to do so at the present time, and they willingly repose confidence
in the taste and judgment of those on whom the duty shall
devolve when the avenue is constructed. They have felt it
their duty to provide at this early day, beyond the possibility
of recall, for the laying out of the principal thoroughfare
through the territory now intrusted to their charge, upon a
broad and splendid scale. The width now established will
allow three or four continuous rows of trees, should it be
thought advisable to plant them the whole length of the avenue;
or the space will be sufficient for very pleasing effects should it
be preferred to lay out some portions of the central space more
in the style of ornamental gardening. Besides the drive-ways,
sidewalks, and areas of shrubbery in front of the houses, this
central space will bo ample for walks and seats secure from the
interference of carriages. It is believed that an ornamental

[Jan.
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avenue of this character, of equal length and width, with
stately dwelling-houses upon eacli side, connecting the public
parks in,the centre of a busy city with the attractive and puiet,
although populous country in the neighborhod, is a thinglhot
possible of construction elsewhere in the world; and those
places where something of the same kind already exists, have
been rendered famous in consequence.

The indenture with the Water-Power Company, hereto ap-
pended, (marked E,) provides for the construction of the central
avenue of the increased width adopted by the Committee, on
terms similar to those which were formerly provided for the
avenue of one hundred and twenty feet. It also contains pro-
visions relative to the construction of a temporary railroad to
facilitate the filling of the lands.* unr

This indenture also contains a provision of coted Arable ap.
parent importance, but of little intrinsic significance, and one
to which the Committee, after mature deliberation, by no means
have felt justified in refusing their assent, in view of the advan-
tages secured by the certainty of making the central avenue of
uniform width through its whole extent. The provision to
which we allude is a release to the Water-Power Company of
all the Commonwealth’s interest in the Full Basin. This
interest of the Commonwealth covers about twelve acres only,
over wdiich the Water-Power Company has a perpetual right of
fiowage. With this incumbrance, the value of the Common-
wealth’s interest wr as so small as to be scarcely worth regarding,
when the opportunity offered to dispose of it for a valuable con-
sideration. Twelve acres is about the same extent as the
additional area opened for public purposes by the Water-Power
Company in agreeing to increase the width of the central
avenue. Thus, while the State gives up twelve acres of flats in
deep water, and likely to remain so forever, and which could
never bo improved at all except at a heavy expense, the public

* Among the gentlemen who appeared before the Committee, and urged the
increase of width for the central avenue, the Committee desire particularly to
mention Arthur Gilman, Esq., architect. George Snell, Esq., architect, and
Messrs. Copeland & Cleveland, landscape-gardeners, also appeared before the
Committee, in reference to the plan, and made useful and valuable suggestions.
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gains an equal area of open space in the magnificent avenue
connecting the city with the country.

J" . The Committee have also executed a fourth instrument,
■which is an indenture between the Commonwealth and the
Boston and Roxbury Mill Corporation, (hereto appended,)
marked F. This indenture is principally supplementary to, and
explanatory of, the previous indenture of June 9, 1854, between
the same parties. The Mill Corporation having agreed to
transfer to the Commonwealth on the first day of May, 1863,
its franchise of toll, together with its right of way over the mill-
dam and cross-dam, and over all its bridges and roads, “ as the
same are npw constructed,” it became important to define the
extent o so's grant. This is ddne in the present instrument,
which co'I ceis a formal execution of the transfer to take place
on the aay “already mentioned. A great public benefit is thus
secured beyond possibility of disappointment. The same inden-
ture. also provides for the laying out and perpetual maintenance
of a public square on the lands of the Mill Corporation on the
north side of the mill-dam.

Wc have now completed the record of our proceedings so far
as they have produced substantial results, set forth in papers
and documents. We point to this record as evidence that our
time has not been wasted, or the trust of the legislature abused.
The negotiation and adjustment of four instruments, embracing
numerous points on each side, is no light task. But our labors
have not been confined to these. On the contrary, we have
devoted much time and thought to other subjects, in which we
think wc have gained experience valuable to the State. Two of
these wo proceed to mention. We refrain from tasking the
patience of the legislature with other matters of loss impor-
tance, to which our attention has been directed.

1. We have had a negotiation with the city of Roxbury, con-
ducted with an earnest hope of making an amicable settlement
with that corporation; but without success. It is doubtless
known to the legislature that the city of Roxbury lays claim to
a considerable portion of tire territory of the Back Bay. This
claim lias been regarded as totally unfounded by tlfe agents and

[Jan.
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commissioners of the Commonwealth heretofore, and the pres-
ent Committeehave found no reason for entertaining an opposite
opinion. The matter has already been brought before the
supreme judicial court, and it is believed that a decision will he
rendered by that tribunal within a year. We may await the
result with confidence in behalf of the Commonwealth. Inde-
pendently of this matter, it is deemed important to effect an
adjustment with Roxbury of all questions relating to drainage,
which it is believed can readily be accomplished after the de-
cision of the court is rendered.

2. We have not failed to give our attention to the subject of
filling,

and were not without hopes that we might make an
arrangement to begin the actual improvement of the territory
in this way during the term of our own service. It would have
given us great pleasure to have thus inaugurated the undertak-
ing while its care was in our hands. We advertised for pro-
posals for filling, and atterrded carefully to the propositions
.which we received in answer to our advertisement, besides
making separate inquiries of our own. We believe that respon-
sible parties will readily contract to fill the lands at a price not
exceeding thirty-five cents per square foot, for the required
average depth. But wm are convinced that in order to make a
favorable arrangement, the Commonwealth must be prepared
to make a moderate outlay in cash for beginning the undertak-
ing. The Resolves under which we acted have not allowed us
to make any expenditure of money; we were confined to a
barter of flats as payment for filling. We thus negotiated at a
disadvantage. It can scarcely he expected that parties most
likely to engage readily in the business of filling will be pos-
sessed of such resources as to he able to wait for their compen-
sation in the sale of a part of the flats they have filled. How-
ever certain the return for capital and labor employed in such
a case, the necessary delay would be a serious embarrassment in
the conduct of the business. We found a responsible party
willing to undertake the filling of a considerable extent of the
territory for forty cents a foot, if paid in money; but when the
proposed mode of compensation was mentioned, the best terms
he would offer were foot for foot; a foot of filled land for a foot
of flats. The latter arrangement, obviously onerous to the

3
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Commonwealth, would no doubt ultimately yield the contractor
from five to ten times the cash price demanded.

We believe that if a moderate appropriation be made to begin
the filling, the sale of filled lands may safely bo relied on to
continue the work. In this way the original outlay will speedily
bo reimbursed, and the legislature may guard against any
dangerous extravagance. The appropriation which we unani-
mously recommend, after a full investigation and a careful
examination of the subject, in all points of view, is twenty
thousand dollars; although a larger sum would not be misap-
plied, in our judgment, should the legislature in its wisdom, see
fit to grant it. As the powers of the present Committee cease
and determine with the present Report, and the members are
about to separate, so that the expenditure we recommend will
not be placed in our hands for disbursement, wo feel that our
counsel in unanimously recommending this moderate appropria-
tion is entitled to the consideration of the legislature.

The Commonwealth owns a property of immense value in its
Back Bay lands. About seventy acres to be made into building
lots and sold by the square foot, at prices probably not less than
two dollars, will yield an income to be counted by millions.
Ibis cannot now be regarded as a fabulous or illusive posses-
sion. Its existence and its value have been certified again and
again by the agents of the Commonwealth. Four separate
governors, six separate State administrations, a board of com-
missioners frequently renewed by changes, and lastly, the present
Committee, selected under circumstances forbidding the possi-
bility of local or partisan bias or prejudice—have all concurred
in directing the attention of the legislature to this property,
and recommending that it be surveyed and cherished. It is
not now to be supposed or pretended that the whole thing is an
illusion. The Commonwealth has already pledged three hun-
dred thousand dollars of the net avails of the sales of these
lands to the redemption of the six per cent, scrip issued last
year. In the auditor’s books, the property stands at a valua-
tion of sixty cents a foot, exclusive of the cost of filling, a very
moderate appraisement, yet amounting to nearly two millions
of dollars. Is not this a property worth looking after? And
will the legislature grudge or deny the moderate appropriation
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obviously necessary to bring the lands into the market ? We
think not.

If means be provided, the filling may be begun early iu the
spring, and sales can no doubt be effected before the next session
of the legislature.

For the better understanding of localities, the Committee
refer to the accompanying plan.

The legislative portion of the Committee have observed with
great pleasure the intelligence and assiduity of tire commis-
sioners (who were made ex officio members of the Committee)
in the discharge of their duties. They have shown themselves
familiar with every part of the subject in all its numerous rami-
fications and complicated details. The Committee are convinced
that the commissioners have the interests of the Commonwealth
at heart, and that they are competent for every emergency.
The commissioners have attempted no dictation or control in
the proceedings of the Committee ; the senators, representatives,
and commissioners, have cordially co-operated as members hav-
ing equal rights in one body. The result has been a most grati-
fying unanimity in all the proceedings of the Committee.

While the Committee believe that the enterprise would be
perfectly safe, if continued in the care of the present commis-
sioners, (who are a permanent body,) yet should the legislature
propose any change, the Committee would respectfully suggest
whether it might not be well to enlarge the number of commis-
sioners, with a view to adding some members from parts of the
Commonwealth not in the immediatevicinity of Boston. These
additional members might either be permanently added to the
commission, or might be appointed as consulting members to
attend only on occasions of especial importance. The present
Committee, consisting of members from all parts of the State,
are impressed with the conviction that the enterprise is one, in
the successful prosecution of which, the people of the whole
State are interested; and although from the nature of the case,
the seat of the active and executive management of the under-
taking must be at Boston, in the vicinity of the scene of the
proposed improvements, they see no objection to admitting
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representatives from every part of the State to a share in the
management, believing that in this case there would be no dif-
ference of opinion between the local and other members with
regard to the best course to be pursued in any exigency, when
all should have had an opportunity of examining the subject.

All of which is respectfully submitted.

JOHN H. SHAW,
JOHN BATCHELOER,
GEORGE M. THACHER,

Committee of the Senate.

HORATIO G. K. CALEF,
E. B. STODDARD,
JONA. E. MORRILL,
P. SMITH WILLIAMS,
CHARLES HALE,

Committee of the House of Representatives.

STEPHEN P. FULLER,
E. C. PURDY,
THOMAS B. HALL,

Commissioners.

January 6,1857.
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A T P E NDIX.

[A.]
Resolves in relation to Lands in the Back Bay.

[Resolves of 1856, chap. 76.]
Resolved, That a joint committee, consisting of three members on

the part of the senate, with five members of the house of representa-
tives, be appointed, with full authority, subject to the approbation of
the governor and council, to release, upon such terms and conditions
as they shall think fit, the right, title, and interest of the Common-
wealth in and to any or all of the lands and flats in the Rack Ba) r

,

for money, or such valuable consideration as they shall deem proper;
and they shall deposit any money, or other securities d there-
for, with the treasurer of the Commonwealth.

Resolved, That in case the said committee and the governor and
council shall not deem it best to release the interest of the Common-
wealth in said lands or flats, as provided in the preceding resolve,
they shall investigate the right, title, and interest of the Common-
wealth in said lands or flats ; they shall have authority to devise plans
for the improvement of said territory, or any part thereof, and for the
flow of the tide into and out of the full basin, for the benefit of Boston
Harbor, and to settle, arrange, adjust, and compromise all differences,
disputes, and claims, with any parties interested, or claiming any
right, title, or interest in any lands in the Back Bay; and they may
alter, reform, or amend all contracts, whether by deed or otherwise,
heretofore made by the commissioners on the Back Bay, subject to
the approval of the governor and council, all parties to tjie same agree-
ing thereto; but they shall make no expenditures whatever, nor incur
any liabilities for the improvement of said territory, until authorized
so to do by the legislature ; and said committee may sit in the recess
of the legislature, if it shall be found necessary so to do, and the
commissioners on the Back Bay shall be ex ojjlcio members of the said
committee.
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Resolved, That to enable the Boston Water-Power Company to fill
up and make the avenues and other improvements, which they have
contracted with the Commonwealth to make, by their indenture,
dated June ninth, eighteen hundred and fifty-four, they may increase
their capital stock by tjie sum of two hundred and seventy-five thou-
sand dollars : provided, however, that the said company, by an accept-
ance of this resolve, shall be held to relinquish to any person or
corporation who may become parties to the said indenture, or to any
modification thereof, made by virtue of the preceding resolve, the
right of flowage of said company in either basin of said Back Bay, so
far as to allow every one of said persons or corporations to fill up
their lands or flats, in conformity with such plan as the committee
before mentioned may devise, subject to the approval of the governor
and council; and provided, further, that nothing herein mentioned
shall authorize said company to create any nuisance on their said
lands, and that said company shall be subject, as now, to the control
of the Board of Health of the city of Boston, and also of the city of
Roxbury, within their respective jurisdictipn, according to the laws
of the Commonwealth respecting nuisances.

Resolved, That the foregoing resolves shall not affect the legal
rights of the city of Boston, the city of Roxbury, the town of Brook-
line, or of any other corporation or person, and they shall take effect
from and after their passage. \_Approved hy the Governor, May 30,
1856.]

[B.]
Indenture of July 11, 1856, between the Commonwealth and the

Water-Power Company.

This indenture of two parts, made and concluded this eleventh day
of July, A. D. 1856, by and between the Commonwealth of Massa-
chusetts, acting by its committee appointed under and in pursuance of
the “ Resolves in relation to lands in the Back Bay, approved May

thirtieth, A. D. 1856, of the first part, and the Boston Water-Power
Company, a corporation establishedby the laws of the Commonwealth,
of the second part, witnesseth :

Whereas, a certain indenture of three parts by and between the
said Commonwealth, by its commissioners, and the Boston Water-
Power Company and all such other owners and claimants, individual
or corporate, of lands or flats in the Back Bay, as should, by signing,
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become parties thereto, was made on the ninth day of June, A. D.
1854, and was the same day executed by the Commonwealth, by its
said commissioners, and by the Boston Water-Power Company, and
has never been signed or executed by any other persons or corpora-
tions ; and, whereas, a certain other indenture by and between the
Commonwealth, by its said commissioners, and the Boston Water-
Power Company, was made and executed on the twenty-sixth day of
September, A. D. 1854; and, where,as, a certain mortgage was madel
and executed by the said Boston Water-Power Company to the Com-
monwealth, on the said June ninth, A. D. 1854, and is recorded in Suf-
olk Registry, book 665, page 151 ; and, whereas, by the Resolves first
above mentioned, approved on the said May thirtieth, A. D. 1856, the
committee therein mentioned are empowered, among other things, to
“ alter, reform, or amend, all contracts, whether by deed or otherwise,
heretofore made by the commissioners on the Back Bay, subject to the
approval of the governor and council, all parties to the same agreeing
thereto.”

And whereas, the said committee, in behalf of the Commonwealth,
and the said Boston Water-Power Company, the only parties to said
indentures above mentioned, after mutual consultation and conference,
have agreed upon certain alterations and modifications of the contracts
heretofore made by and'between the Commonwealth and the said
Boston Water-Power Company.

Now, therefore, in consideration of the premises and of one dollar
paid by each to the other, it is hereby agreed to alter, reform, and
amend, all contracts heretofore made, whether by deed or otherwise,
by and between the Commonwealth and the said Boston Water-Power
Company, in the following respects, that is to say,

First. The Commonwealth and the Boston Water-Power Company
and other persons or corporations, who may become parties to the
indenture of June ninth, A. D. 1854, shall fill the streets or avenues

enumerated in said indenture of June ninth, A. D. 1854, or laid out
on the plan accompanying the third annual report of the State commis-
sioners, dated February sixteenth, A. F). 1855, or upon any plan that
may be hereafter adopted by the State commissioners, in accordance
with the indenture, to the level of the mill-dam as the same now is,
and as much higher, not exceeding three feet, (excepting where neces-
sary to cross the railroad,) as the State commissioners, subject to the
approval of the governor and council, may order ; and the State com-
missioners, with the president of the Water-Power Company for the
time being, subject to the approval of the governor and council, may
order and determine that any street or avenue may be made at a less
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grade, if they deem such course to he expedient, and the remainder
of the territory, not included in the streets, shall be filled to a point
within five feet of the level of the mill-dam.

Second. Neither the Commonwealth nor the Boston Water-Power
Company, nor any other person or corporation who may become a
party to said indenture of June ninth, shall be obliged to complete
the avenues enumerated in said indenture, or laid out on the plan
accompanying the third annual report of the State commissioners,
dated February sixteenth, eighteen hundred and fifty-five, or upon
any plan that may be hereafter adopted by the State commissioners,
in accordance with the indenture, until they may severally and respec-
tively deem it expedient so to do ; but the Water-Power Company
and any other person or corporation shall be held to complete any
such avenue, in the manner agreed upon and upon their own land as
soon as the Commonwealth or their assigns shall complete the same

upon the territory released to it by said indenture, to the end that
such avenue may be opened its entire length at the same time; and
the State commissioners shall notify the other parties when they
desire such avenues to be completed. But in no case shall the par-
ties be required to complete the same before the times mentioned in
said indentures.

Third. The Commonwealth shall release from the mortgage given
by the Boston Water-Power Company on the said ninth of June,
eighteen hundred and fifty-four, all the territory included in said
mortgage, except that part of the same, bounded northerly by land
of the Commonwealth, easterly by avenue number one, southerly hy
avenue G, easterly by avenue B, southerly by avenue numbered three,
and westerly by avenue numbered four, containing by estimation two
million feet; and the State treasurer, with the consent of the commis-
sioners or any persons exercising their powers, and of the governor
and council, may from time to time release portions of the territory
last above mentioned, whenever they may deem it expedient so to do,
and upon such terms and conditions as they may approve. And in

consideration of the premises and of one dollar to it paid, the Com-
monwealth doth hereby remise, release, and forever quitclaim to the
said Boston Water-Power Company all the land and territory included
in the said mortgage and not included in the boundaries above men-
tioned. To have and to hold the same to the said company, its suc-
cessors and assigns forever.

Fourth. Whereas, the committee propose to make certain arrange-
ments with the cities of Boston and Roxbury in reference to drainage,
the Boston Water-Power Company consents and agrees that said
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cities may use tlie streets of said company for such purpose, when
graded and opened, upon the same terms and conditions which the
committee may impose upon said cities during the present year relative
to the use of the same streets on the territory of the Commonwealth,
and also of avenue numbered two ; and if, in making such arrange-
ments, any question shall arise as to the terms to be imposed for a
right of drainage by the city of Roxbury through K Street, the same
shall be determined by three referees to be appointed, one by the
committee, one by the Boston Water-Power Company, and one by the
city of Roxbury.
In witness whereof, said Commonwealth, by its said committee, as

party of the first part, and the said Boston Water-Power Company,
by John C. Gray, its president, thereto duly authorized, as party
of the second part, have signed and sealed these presents the day
and year first above named. [Signed hy the parties, in due form.]

[C.]
Communication addressed to the Committee of the City of

Boston, in the course of the negotiation.
The sub-committee on theBack Bay, in behalf of the Commonwealth

of Massachusetts, submit the following rejoinder to the counter
proposition of the joint committee on the part of the city of Boston,
to whom the interests of the city in the Back Bay are referred.

All the rights of the city of Boston in the Receiving Basin of the
Boston Water-Power Company, except the provision for flowage by the
Board of Health, are derived from the grants of the Boston and Rox-
bury Mill Corporation, and its agreements and stipulations contained
in the indenture between said city and said corporation, dated Feb. 1,
1827, which was made for the purpose of adjusting and settling all
questions and controversy touching the claims and rights of said par-
ties, and each of them, within said basin, and fixing the boundary lines
thereof. This indenture describes the boundary line between the
lands qf the city and others a'nd the basin of the Water-Power Com-
pany, and the city of Boston grants to the Boston and Roxbury Mill
Corporation all theright, title, and interest, ofevery name and nature,
which the city has or ever had in and to the land and space within said
basin, excepting the right reserved to the Board of Plealth by the
charter of said corporation ; to have and to hold the above granted

4
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premises with all the privileges and appurtenances, to the said corpo-
ration, their successors and assigns, to their own use and behoof
forever, so that neither the said city nor any person or persons
claiming from, by or under it, shall have, claim or demand any right ,

title, use, properly, or estate therein forever, excepting the exercise
of the rights aforesaid of the said Board of Health and those herein-
after granted.

This, we say, included every possible, right of the city, natural and
acquired, and extinguishes any right which the city might otherwise
have to the use of the channels for draining, and limits the rights of
the city to the grants made to it in the indenture, by the Boston and
Roxbury Mill Corporation.

The first right granted by the corporation, to the city, is as follows :

The corporation covenant, grant, and agree to and with the city,
that the city, its successors and assigns, shall have and enjoy
forever the right to dig, lay, and maintain, all convenient and neces-
sary sewers or drains from the upland to the channel or deep water
within the basin, according to law and the common and usual practice
for the time being within the city.

This is all the right granted in regard to drains, and there the right
of making drains stops, under the indenture. The Boston Water-
Company, and the Commonwealth as their grantees, have all the right
that the city might otherwise have had in the channels and flats in
the basin. However improbable it may appear that the city intended
to relinquish its right to the use of the channels, it is very clear
it has done so, and that if the land is filled up and the drains stopped,
it must obtain such right by agreement or by force of theppor er given
to the Board of Health.

The men who made this agreement knewr well what they wrere
doing, and understood the effect of the language of legal instruments.
Josiah Quincy was mayor of the city, and John R. Adan, wr as presi-
dent of the common council. The latter certainly wr as as capable of
understanding the indenture and putting the true construction on its
contents as any man who has preceded or followed him, and the ex-

treme accuracy and minuteness with w-hich it is drawn, would warrant
the presumption that he might be the author of it. Still further, the
city council, being very cautious, required it to be submitted to Wil-
liam Sullivan, Lemuel Shaw, and Samuel Hubbard, for their advice
before it should be executed. Under these circumstances, we cannot
conceive that the indenture means any thing more than can be gathered
from a literal construction of its words, viz., that the city might build
drains to the channel, and there its right should end, all other rights as
to drainage having been before conveyed to the corporation.
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The next right granted to the city, is to dig mud and earth from the
vacant flats in the basin. This must mean the flats that might be
vacant at the time of such digging, as at the date of the indenture all

� ,

the flats in the basin were vacant; with any other construction, the
word “ vacant ” would mean nothing. But as the liberty could only
extend to the flats owned by the Water-Power Company, and they
having exercised that right as far as it can advantageously be done,
the right can now be of little if any value.

Next the corporation covenanted and agreed that neither the said
corporation nor its assigns shall erect any building within the basin,
in front and west of Charles Street, within one hundred rods
from said street, unless the city or its assigns shall erect buildings
upon their said land in front and west of Charles Street, and that
neither the said corporation nor their assigns shall at any time erect
any building within said basin, between said street and the channel
immediately in front thereof and west of said street, whether said
city shall build on its said land or not. This stipulation could not
affect the lands not belonging to the corporation, and as they owned
no land excepting the piece in the basin between the public garden and
the channel, there was no other land they could build on, unless they
should acquire a title to the premises outside, which has not been
done; therefore, the only land restricted is the land between the
channel and the land of the city.

This agreement, however, shows the very important fact, that the
parties intended that the corporation and their assigns should have
the right to build upon all the other parts of the basin so far as the
city could give that right. There could be no need of restrictions on
this land if the whole basin was restricted, for the purpose ofdrainage,
by the indenture, as has been contended by the counsel of the city.

As to the question of forfeiture, we find that the indenture pro-
vides, that whenever the said corporation shall build in said basin,
within one hundred rods of Charles Street, then all the land east of a
certain line running from the mill-dam to land of Yose, shall revert
to said city and belong to it in fee, and the said corporation shall
convey or release it to the city.

The corporation having conveyed all its interest in the basin to the
Boston Water-Power Company, and the Water-Power Company having
conveyed this land to the Commonwealth, and the Boston and Rox-
bury Mill Corporation now having no land in the basin on which it
can build to make a forfeiture of this piece of land, and there being
no provision that a forfeiture shall take effect if the assigns of the
Boston and Roxbury Mill Corporation shall build upon the restricted
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land, we think that this part of the agreement does not divest the
Commonwealth of its title to the land if it shouldbuild upon the same.
We think, however, that the Commonwealth has no right to erect any
buildings on that piece of land before restricted, lying between Charles
Street and the Channel, as that could not be done without a breach of
covenant.

The last covenant and agreement in the indenture is, that the cor-
poration shall not voluntarily let the water into said basin to a greater
height than three feet above the level of neap tides at low-water in
the basin. This, we think, means just what it says, no more nor no
less, and we are unable to see the force of the very “ extreme ” con-
struction put upon it by the counsel for the city.

After a careful examination of the subject, we have come to the
following conclusions :

First. That the city of Boston have a right to' dig and lay drains
into the basin, to the channel that divided Boston from Roxbury, at
the date of the indenture between the city of Boston and the Boston
and Roxbury Mill Corporation of Feb. 1, 1827, and that the city has
no right to extend its drains further ; such drains to be laid in the
streets, that being “ the common and usual 'practice.”

Second. That the city have a right to dig earth from the flats which
belonged to the corporation on the first day of February, 1827, under
the restrictions contained in said indenture, so long as said flats
remain unfilled, and that the city has no right to dig on any other
flats in the basin, nor on any of the flats after they are occupied by
filling or otherwise.

Third. That the city have a restriction upon a piece of land forty
feet wide, at the northerly end on the mill-dam, and two hundred
and twenty feet wide on Boylston Street, being the piece of land
between the public garden and the channel, so far as to require that
no building shall be placed thereon, and that the city has no restric-
tions upon any other land in the basin, nor any other rights in the
said piece of land.

Fourth. That the Boston Water-Power Company have no right to
let the water into the basin to a greater height than three feet above
low-water mark, at neap tides in the basin.

Fifth. That the Board of Health of Boston are authorized to

cause the flats in the basin, or any portion of them, to be constantly
covered with water, if in their opinion it shall be necessary to the

health of the inhabitants of the city. This, however, in our opinion,
does not authorize them to keep the flats flowed to abate any nuisance
created by drains or any other cause than that caused by the flats.
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Neither do we think that this authority can interfere with the filling
up of the lands in the basin.

In accordance with the above, the sub-committee have come to the
following results:

We are not aware that there are any parties necessary to carry into
effect the proposed agreement other than the Commonwealth of Mas-
sachusetts, the Boston Water-Power Company, and the city of Boston.
The city of Roxbury will probably become party to the agreement
so as to provide suitable drainage for a portion of that city.

In the second proposition made by us, we propose to grant to the
city a portion of the land now belonging to the Commonwealth,
restricted by the agreement between the city of Boston and the Boston
and Roxbury Mill Corporation, dated February 1, 1827, and to alter the
line so as to make the same at right angles with the mill-dam. The
quantity of land to be deeded to the city to be about equal to the
piece restricted, comprising a large portion of the restricted land,
together with a piece which is not restricted. We ask that the piece
subject to saiii restriction not conveyed to the cit}r

, shall be released
from such restriction, and warranted against any future claim of the
city of Boston.

In regard to the fifth proposition submitted by us, and rejected, we
consider the same liberal on the part of the Commonwealth and the
Boston Water-Power Company, and such as the city ought to accept,
upon the conditions therein contained. We cannot accept the counter
propositions submitted to us.

Should the city accept our fifth proposition, we shall suggest that
the drain to be built, shall be such as may be agreed upon by the
commissioners on the Back Bay and the mayor and aldermen, or such
persons as they may appoint for that purpose.

We also decline to assent that the city authorities shall have the
right to lay the sewers in all the streets which shall be laid out over
the territory, &c., as proposed by the city. By the indenture between
the Commonwealth and the Boston Water-Power Company, dated
June 9, 1854, published in Senate Doc. 62, page 62, art. 6, of 1855,
relative to the mode of filling the lands in the Back Bay and draining
the same, provision is made that the whole is to be done under the
direction of the commissioners on the Back Bay.

The commissioners intend to locate the drains in the passage ways
in the rear of the lots, and to exclude the same from the streets as far
as possible. But we are ready and willing to grant the city all the
facilities for draining through the streets that may be necessary.
Whenever the streets shall become the public streets of the city, the
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mayor and aldermen will liave the right to direct such sewers as they
think best. At present, we think that the commissioners are the
proper persons to have the control of the subject in connection with
the filling up and laying out the land.

STEPHEN P. FULLER,
Chairman of the Suh- Committee on Back Bay,

In behalf of the Commonwealth of Massachusetts.
Boston, Sept. 30, 1856.

[U.]
Tripartite Indenture of Dec. 11, 1856, between the Common-
wealth, the City of Boston, and the Water-Power Company.
This indenture of three parts, made and concluded (his eleventh

day of December, in the year of our Lord one thousand eight hundred
and fifty-six, by and between the Commonwealth of Massachusetts,
acting by its committee appointed under and in pursuance of the
Resolves in relation to lands in the Back Bay, approved May 30th,
A. D. 1856, of the first part; the Boston Water-Power Company, a
corporation established by the laws of said Commonwealth, of the
second part; and the city of Boston, acting by its committee duly
authorized, of the third part, witnesseth;—

Whereas, the said Commonwealth, by commissioners duly author-
ized, did enter into an indenture with the Boston and Roxbury Mill
Corporation, which indenture is dated June 9th, A. D. 185-1, and
recorded in Suffolk Registry of Deeds, lib. 665, fol. 149; also, into
an indenture with the Boston Water-Power Company, dated on said
June 9th, A. D. 1854, and recorded with Suffolk Deeds, lib. 665, fol.
145; and also into another indenture with said Water-Power Com-
pany, dated Sept. 26th, A. D. 1854, and recorded in Suffolk Registry
of Deeds, which several indentures were duly approved by the gov-
ernor and council.

And whereas, by said indentures provision is made for filling up the
lands in the Receiving Basin of the Boston Water-Power Company,
belonging to said company and to said Commonwealth, situatedpartly
within the limits of the city of Boston, and partly within the limits

of the city of Roxbury ; and for laying out avenues, streets, and
other public improvements mentioned in said indentures, conform-
ably to the directions and plans therein contained as to material and
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height of filling, mode of drainage, location and arrangement of
squares, streets, and other public areas ; said commissioners not to
require for streets and other public uses more than one-third part of
the land or flats of the parties thereto respectively ; also, for the loca-
tion and construction of sluices, culverts, bridges, and other public
improvements to be made under the Resolves referred to in said inden-
tures, and as may be prescribed by said commissioners on the Back
Bay, or their successors ; for a more full understanding of which pro-
visions, reference is hereby had to said indentures.

And whereas, by an indenture by and between the Commonwealth
and said Water-Power Company, dated July 11th, A. D. 1856, it is
provided that all the streets and avenues enumerated in said inden-
ture of June 9th, 1854, or laid out on the plan accompanying the
third annual report of the State commissioners, dated February 16th

5

1855, or upon any plan that may be hereafter adopted by the State
commissioners in accordance with the indenture, are to be filled to the
level of the mill-dam as the same now is, and as much higher, not
exceeding three feet, (excepting where necessary to cross the railroad,)
as the State commissioners, subject to the approval of the governor
and council, may order; “ and the remainder of the territory not in-
cluded in the streets, shall be filled to a point within five feet of the
level of the mill-dam ’’—which last indenture is hereby referred to
for a more particular understanding of the provisions hereof, being
recorded herewith.

And whereas, it is important for the interests of all parties hereto,
that the system of draining the lands in the Back Bay, and that part
of the territory of the city of Boston contiguous thereto, and a part
of the city of Roxbury, should be the best that can be devised. And
whereas, it has been agreed by and between the parties heret , that
the following described main sewers shall be built in said Bach Bay,
to wit: one large main sewer, beginning at Tremont Street, in the
city of Boston, and passing through the first street east of avenue
numbered four on the said plan of the Back Bay lands, accompanying
said commissioners’ third annual report, which street is to be extended
by the city of Boston to Tremont Street, to the first street south of
the mill-dam, thence through said last mentioned street to a point
opposite to the most easterly discharging sluice of the Receiving Basin,
thence to said sluice way, and opening into Charles River through the
same. Also, another main common sewer from Camden Street to the
aforesaid main sewer. The location of which main sewers, so far as

the same is determined, is indicated on a copy of said plan of the
State commissioners, recorded with Suffolk Deeds at the end of lib.
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709, to which, reference is hereby made ftr the purpose of indicating
said sewers and the location of a street eighty feet wide hereinafter
referred to, and for no other purpose. Said sewers to he not less than
three feet in diameter at Tremont and Camden Streets, and not less
than nine feet at said sluice. Said sewers to he builtof such materials
and at such grades as may he hereafter agreed upon by the hoard of
aldermen of said city of Boston and the State commissioners on the
Back Bay, or whoever may represent them; and to be constructed as
fast as the Board of Plealth of the city of Boston may deem neces-
sary to prevent nuisances being created by the drains which may open
into the basin; said two main sewers to be for the use and benefit of
all the parties hereto, and to he built as hereinafter provided.

And whereas, it may he necessary for the authorities of the city of
Boston to lay and maintain other sewers through some or all the
streets and passage ways laid out or to be laid out within the limits of
the city of Boston by the commissioners on the Back Bay; and whereas,
it is herein provided that said city may use such streets or passage
ways for the purpose of such drains, and assess a just and equitable
portion of the expense thereof upon the lots in said Back Bay which
shall he benefited thereby, according to the rules established for the
city sewers and the laws of the Commonwealth relating thereto at
the time such drains shall be built, the amount of such assessments
to be paid by the owners of such lots when the same shall be filled
up as aforesaid and require drains, and in no case before ; said sewers
to be built in the passage ways in the rear of the lots in preference to
the streets when the board of aldermen of said city shall think it ex-
pedient to do so, in conformity with the system of sewerage which
may be adopted by the commissioners on the Back Bay. Said sewers
w7 hich maybe so built by the city through any of said streets orpassage
ways, and assessed upon the lots benefited thereby, shall supersede
and be in lieu of the sewers which are mentioned in the indentures
between the Commonwealth and the said Water-Power Company for
the same territory; but not for any other sew'ers that said commis-
sioners may deem necessary for draining any other portion of the land
in the Back Bay, as provided by said indentures. It being under-
stood that said Water-Power Company and said Commonwealth and
their respective assigns, shall in no case be assessed or required to

share the expense of more than one set of sewers or drains for the
drainage of the same territory.

And the sewers herein provided for arc to be substitutedand in lieu
of the rights of building and maintaining drains in said basin, under
the indenture between Edward Tuckerman and others and the city of
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Boston, of the one part, and the Boston and Roxhury Mill Corpora-
tion, of the other part, dated Dec. 26, A. D. 1826, recorded with
Suffolk County Deeds, lib. 315, fol. 278 ; and the indenture between
said city and said Mill Corporation, dated February Ist, A. D., 1827,
recorded with Suffolk Deeds, lib. 315, fol. 284, and of any other fights
which the city may have fo lay and maintain drains in said basin by
virtue of any agreement or contract heretofore made.

And whereas, a portion of the land in said basin now of the Com-
monwealth, formerly belonging to the Boston Water-Power Company,
was restricted by said indentures of Dec. 26, 1826, and Feb. 1, 1827,
and the right of digging mud and earth from the vacant fiats in a
part of said basin, was granted to said city of Boston under the
restrictions contained therein ; and it is agreed that said restrictions
shall now be abolished, and a portion of the land so restricted be con-

veyed by the Commonwealth to said city, and that said city shall
release to the Commonwealth said restrictions on the residue of said
land, and also all rights that it may have to dig and carry away mud
or earth from the lands and flats in said basin.

And whereas, it is agreed that the Commonwealth and said city
shall lay out and build a street eighty feet wide from Beacon Street
to Boylston Street, as indicated on the plan herein before referred to,
taking a strip of land forty feet wide from the land to be released to
the city, and a strip forty feet wide from the remaining land of the
Commonwealth; said street to be filled up one-half by the Common-
wealth, and the other half by the city, as high as the level of the
mill-dam, and as much higher as the board of aldermen of said
city, and the commissioners on the Back Bay or their successors, may
deem expedient; and the residue of said restricted land to be filled
up to the level specified in said indenture dated July 11th, A. D.
1856.

And whereas, it is agreed by and between the parties hereto, that
said city, at its own expense, may enter the sewers and drains which
now are or may hereafter be laid within that part of said city lying
northerly and westerly of the westerly side of Washington Street
from Roxhury line to Common Street, and westerly of Common and
Tremont Streets to Park Street, and westerly and southerly of Park
and Beacon Streets into the above mentioned common or main
sewers.

And whereas, it is agreed by and between the parties hereto, that
said city of Boston may extend to said main sewer, a drain either
from Boylston Street, or from Providence Street, through the lands
belonging to the Commonwealth, or the said Water-Power Company,

5
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situated in the city of Roxbury, said drain to be built either in the
avenue numbered two on the commissioners’ plan, or in the passage way
in the rear of the lots on the southerly side of said avenue, and a just
and equitable portion of the expense of such drain to be assessed
upon the lots using the same, and the assessments to be collected in
the manner heretofore provided for drains within the city of Boston.

And whereas, by said indenture dated Sept. 26, A. D. 1854, it was
covenanted and agreed by said Commonwealth to and with said
Water-Power Company, its successors and assigns, that upon the
completion of certain portions of avenues numbered one and two as
therein described, within the time that may by the commissioners on
the Back Bay be prescribed, and to the satisfaction of said commis-
sioners or their successors, the said Commonwealth will release and
convey to said corporation its successors and assigns, all the right, title,
and intsrest now owned by said Commonwealth in and to the parcel
of land and flats one hundred and fifty feet in width, and about three
’hundred and forty feet in length, which lies south of and adjoining to
avenue number two, and east of and adjoining avenue number one,
subject to the conditions therein expressed. And whereas, by said
agreement dated the eleventh day of July, A. D. 1856, the time for
building and completing said parts of said avenues numbered one and
two have been extended beyond the time prescribed by said commis-
sioners for the completion of the same. And whereas, it is agreed
that the Commonwealth shall convey to said Water-Power Company
the parcel of land and flats above described, when the said portions
of said avenues shall be completed according to the provisions of said
indenture dated July 11, A. D. 1856, notwithstanding the provisions
and conditions contained in said indenture of Sept. 26, 1854.

Akticee I. Now be it known that the Commonwealth of Massa-
chusetts, acting by its committee as aforesaid, in consideration of the
premises, and of the grants, releases, covenants, and agreements
herein contained and set forth, doth hereby covenant and agree to and
with the said city of Boston and said Water-Power Company, and
their respective assigns, that said Commonwealth or its assigns shall
and will build, within a time and of materials to be determined as

herein before set forth, all that part of the first described main sewer
extending from said mill-dam to a point on said street first east from
avenue four, twelve hundred feet south-easterly from the dividing line
between the land of said Commonwealth and the land of said Water-
Power Company; and maintain or cause to be maintained that part
thereof situated within the present limits of the city of Roxbury,
until the same shall be included within the jurisdiction of said city
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of Boston, And said Commonwealth hereby covenants and agrees
for itself and its assigns to and with the said city of Boston, that it
and they will build the portion of said main sewer which said Com-
monwealth has herein covenanted to build, before it or they shall
make use of any of the aforesaid premises in such way or manner as
shall deprive the said city of Boston of the use of any of said city’s
drains or rights of drainage as they now exist.

Article 11. And for the considerations aforesaid, the said Com-
monwealth doth hereby give and grant unto the said Boston Water-
Power Company and its assigns, free of all charge, the right to enter
into said main sewer to be built as aforesaid- by said Commonwealth,
the common sewer which is to be built by said company as hereinafter
provided in continuation of said main sewer; also, all other sewers
and drains which may be required by the commissioners on the Back
Bay to be built by said company, under the provisions of the inden-
tures heretofore referred to. Also, the right to permit drains to enter
said sewer to be built by said company, to drain that part of the city,
of Roxbury, situated between Washington Street and the Providence
Railroad, and easterly of Water Street, (but no other parts of said
city of Roxbury,) upon such terms and conditions as the said com-
pany may deem expedient. Provided, however, that no sewer or
drain shall bo allowed to enter into or use said main sewer to drain
any lands southerly of Camden Street, until the water from the brook
that enters said territory in Roxbury shall be carried into Stony Brook,
on the South Bay, or otherwise diverted so that it shall not enter said
sewer; and provided, also, that the flow of the tide-water shall be so
far excluded from said territory southerly of Camden Street as will
prevent it from entering into said main sewer.

Article 111. For the considerations aforesaid, the said Common-
wealth hereby covenants and agrees to and with said Water-Power
Company, that upon the completion by the said Water-Power Com-
pany of the said portions of said avenues number one and two, as
provided in said indenture of July 11, A. D. 1856, and to the satis-
faction of the commissioners on the Back Bay or their successors,
the said Commonwealth will release and convey to said corporation,
its successors and assigns, all the right, title, and interest now owned
by the Commonwealth in and to the parcel of land described in the
fifth article of said indenture of Sept. 26, A. D. 1854.

Article IV. And for the considerations aforesaid, the said Com-
monwealth hereby covenants and agrees to and with said city of
Boston, that the city authorities shall have the right to lay and main-
tain sewers in all the streets and passage ways which have been or
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shall be laid out over the land of said Commonwealth in the Back
Bay about to he filled up, so far as the same at the time being shall be
within the limits of said city, and may assess the expense of the same
upon the lots benefited thereby, according to the rules established for
the city sewers, and the laws of the Commonwealth relating thereto,
at the time such sewers shall be built; the amount of such assess-
ment to be paid by the owner of such lots when the same shall be
filled up as aforesaid and require drains, and in no case before. Pro-
vided, however, that said land of the Commonwealth shall in no case
be assessed for the expense of more than one set of sewers and drains
for the drainage therepf. Said sewers to be built in the passage ways
in preference to the streets, as herein before set forth. And said
Commonwealth further grants to said city of Boston the right to enter
into said main sewer to be built by the Commonwealth, all the sewers
and drains which may be built by said city for the drainage of the
land in the said basin, and the land contiguous thereto, but within
the limits of said Washington, Common, Tremont, Park, and Beacon
Streets, as herein before set forth ; also, the right to build the sewer

from Providence or Boylston Street, through the territory of the Com-
monwealth lying within the city of Roxbury, upon the terms and
conditions herein before set forth, and to enter the same into said main
sewer.

Aexicee Y. And for the considerations aforesaid, the said Com-
monwealth doth hereby grant, remise, release, and convey to the said
city of Boston, the piece of land herein before referred to, bounded as
follows, viz., beginning on the southerly side of the mill-dam or
Beacon Street, at a point six hundred and thirty-six feet easterly from
the easterly side of avenue numbered one on the Back Bay, as now
established by said commissioners’ plan; thencerunning southerly by
a line parallel with said avenue, “ one,” thirteen hundred and five
feet more or less to Boylston Street or avenue numbered two, on said
plan; thence by the northerly line of said avenue numbered two, to
land belonging to said city of Boston; thence bounded easterly by
land belonging to said city, called the “Public Garden,” to Beacon
Street; thence bounded northerly by said Beacon Street to the point
of beginning.

To have and to hold the same to the said city of Boston, its
successors and assigns forever, free from all restrictions or conditions
excepting as herein provided.

Aetiole YI. And for the considerations aforesaid, the said Com-
monwealth further covenants and agrees to and with said city of
Boston, that it will appropriate for the street eighty feet wide herein
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before mentioned, a strip of land forty feet wide adjoining and westerly
of the westerly lino of the foregoing granted premises, in connection
with a similar strip of land to be appropriated by the city on the
easterly side of said line, which two pieces are to remain open for a
public street or highway forever ; and said Commonwealth covenants
and agrees to fill up and build its half of said street as herein before
set forth.

Article VII. And the said Boston Water-Power Company, in
consideration of the grants, covenants, and agreements in this inden-
ture contained and set forth, doth hereby covenant and agree to and
with said Commonwealth and said city of Boston, that said company
or its assigns shall and will build or cause to be built within the
time and in the manner to be determined as herein before recited, all
that common sewer herein before described extending from Camden
Street to said main sewer in such street through the land of said com-

pany as the said commissioners on the Back Bay may locate the
same ; and said company hereby covenants and agrees for itself and
its assigns to and’with the said city of Boston, that it and they will
build the portion of said main sewer which said company has herein
covenanted to build, before it or they shall make use of any of the
aforesaid premises in such way or manner as shall deprive the said city
of Boston of the use of any of said city’s drains or rights of drainage
as they now exist.

Article VIII. And for the considerations aforesaid, the said
Water-Power Company doth hereby grant and convey to said city of
Boston the right to lay any sewers the city authorities may deem
necessary, other than those which may be prescribed by said commis-
sioners on the Back Bay, through any of the streets or passage ways
(the latter to be preferred) in the limits of said company’s land, and
enter the same into said main sewer extending from Camden Street as
aforesaid, and further the right to assess the expense thereof upon the
land of said company or its assigns benefited thereby, in the manner
herein before set forth. Provided, however, that such assessment shall
not be collected by said city until such land is actually filled up as
aforesaid, and requires such sewers ; and provided, also, that said
company and its assigns shall in no case be called upon to share the
expense of building more than one set of sewers and drains within or
for any portion of said company’s territory. Said sewers of said city
to be only for the drainage of the portion of said city herein before
described and lying within said Washington, Common, Tremont,
Park, and Beacon Streets.

Article IX. And in consideration of the grants, releases,
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covenants, and agreements in this indenture contained, the said city
of Boston hereby covenants and agrees to and with the Commonwealth
and said Water-Power Company, that the said city of Boston, or its
assigns, shall and will, at its, or their, own sole expense and without
any assessment or claim upon other persons or corporations, build
within the time and in the manner herein before recited, all that part
of the first described main sewer which extends southerly, through
said street the first easterly of said avenue numbered “four,” from
said point, twelve hundred feet south-easterly from the division line
between the land of the Commonwealth and the land of said Water-
Power Company, to Tremont Street; and that said city will lay out
and extend said street of the width of sixty feet from the land of said
Water-Power Company to said Tremont Street, as a public street or
highway, and keep the same open forever.

Article X. And for the considerations aforesaid, the said city
of Boston doth hereby grant to the said Water-Power Company and
its assigns, the right to enter their sewers and drains free from all
charge for so doing, into said portion of said main sewer to be built
by said city, including any drainage of the portion of the city of
Roxbury contemplated to be carried through said main sewer extend-
ing from Camden Street, but within the limits and in the manner
herein before set forth. And the said city of Boston further covenants
and agrees that the said Commonwealth and the said Water-Power
Company and their respective assigns, may enter sewers and drains
into all other sewers which may be built by said city within said
basin, upon the payment by them respectively of their proportioned
part of the expense of building the same, to be assessed in the
manner and at the times herein before set forth. And said city hereby
covenants and agrees to and with said Commonwealthand said Water-
Power Company and their respective assigns, that the authorities of
said city shall not collect such assessments until the land through
which the sewers are built is actually filled up and requires drains, as
herein before recited.

Akticle XI. And for the considerations aforesaid, the said city of
Boston doth hereby release, remise, and forever quitclaim to the said
Commonwealth and said Water-Power Company and their successors
and assigns, all the rights that said city has to dig, lay, and maintain
drains in said Receiving Basin of said company, and all right to dig
and carry mud and earth from the vacant flats in said basin, as the

same are given in said indentures dated Dec. 26, A. D. 1826, and
Feb. Ist, A. I). 1827.

Akticle XII. And for the considerations aforesaid, the said city
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of Boston doth hereby release all the land and flats restricted by said
indentures of Dec. 26, 1826, and Feb. 1, 1827, from the restrictions
contained therein in regard to the erection of buildings, and doth
hereby agree that the said Commonwealth and its assigns may erect
buildings on any and all the lands belonging to said Commonwealth
lying westerly of the land herein before released and conveyed by the
Commonwealth to said city. And said city doth hereby covenant that
it will warrant and defend so much of said Commonwealth’s land as
lies between said land so released to said city and the old channel
west of Charles Street, to said Commonwealthand its assigns, against
the lawful claims and demands of said city, and of all persons claim-
ing by, through or under said city, but against none other. And for
the considerations aforesaid, the said city doth hereby agree to lay
out, in conjunction with said Commonwealth, the said street of eighty
feet in width, from Beacon to Boylston Street, and to fill up its half
thereof, and the residue of said land herein released to said city, to
the level and in the manner herein before set forth.
In witness whereof, said Commonwealth, by its said committee as

party of the first part; the said Boston Water-Power Company, by
Thomas G. Cary, its President thereto duly authorized, as party of
the second part; and the said city of Boston, by its said committee
as party of the third part, have caused these presents to be signed
and sealed this day and year first above named. [Signed by the
parties in due form.']

[E.]

Indenture of Dec. 27, 1856, between the Commonwealth and
Water-Power Company.

This indenture of two parts, made and concluded this twenty-
seventh day of December, in the year of our Lord eighteen hundred
fifty-six, by and between the Commonwealth of Massachusetts, acting
by its committee appointed under and in pursuance of the Resolves in
relation to lands in the Back Bay, approved May SOth, A. D. 1856,
of the first part, and the Boston Water-Power Company, a corpora-
tion established by the laws of said Commonwealth, of the second
part, witnesseth:

That whereas, said Commonwealth and the city of Boston have re-
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cently laid out a new street, eighty feet wide, between the “ Public
Garden,” so called, of said city, and land of said Commonwealth,
extending from the mill-dam, or Beacon Street, to Boylston Street.

And ivhereas, by an indenture between said Commonwealth and
said Boston Water-Power Company, dated June 9th, A. D. 1854, and
recorded with Suffolk Deeds, lib. 665, fol. 145, an avenue therein
called avenue number “ five,” was laid out one hundred and twenty
feet wide, extending over the Receiving Basin of said company parallel
with the mill-dam, from avenue number “ one,” described in said
indenture to the “cross-dam.”

And ivhereas, it is now agreed by and between the parties hereto,
that instead of said avenue number “ five,” a wider and more extended
avenue shall be laid out as follows: An avenue beginning on said
new street, the point of intersection of the northerly line thereof with
the westerly line of said new street, being five hundred fifty-two
and a half feet southerly from the mill-dam, or Beacon Street, thence
extending westerly, of the clear width of two hundred feet, parallel
with the mill-dam, to the road leading from the westerly end of said
mill-dam to Roxbury and Brookline, called the “ Punch Bowl” road.
Said avenue to be filled up to the level of the mill-dam.

And ivhereas, it is further agreed by and between the parties hereto,
that not less than forty-four feet in width from each side of the fore-
going described avenue shall be appropriated and used as and for open
streets or highways, part to be roadway and part sidewalk, and to
remain forever open and unobstructed; and that the remainder of
said avenue, not exceeding one hundred and twelve feet in width,
shall be appropriated for a walk, the planting of trees, shrubbery and
grass, and otherwise ornamented, so as to exclude carriages, horses
and other vehicles and animals from the same, excepting where inter-
sected by streets or avenues.

And whereas, it is further agreed by and between the parties hereto,
that buildings shall never be erected on the lots belonging to either
party bounding on said avenue, any part of which buildings shall be
within the distance of twenty feet from the front line of such lots :

provided, however, that fences miy be erected and maintained on the

said front line of said lots, and steps and other usual projections
from the fronts of said buildings may be made within said distance of
twenty feet from said front line.

And ivhereas, it is further agreed by andbetween the parties hereto,

that the said Boston Water-Power Company shall fill up sixty feet in
width of the portion of said avenue situated easterly of the cross-dam,

where said-company owns the land adjoining on one side only, and
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one hundred and twenty feet, where it owns the land adjoining on
both sides thereof; said filling to be done on the same terms and con-

ditions as now provided by the several indentures between said Com-
monwealth and said company for the filling of said avenue number
“ five.” It being understood that the residue of said portion of said
avenue bounded by the land of said company, and east of the cross-
dam. may be filled by either of the parties hereto, or such parties
as they may authorize, and neither party is bound to fill the same
until they shall deem it expedient so to do.

And ivhereas, it is further agreed by and between the parties hereto
that the said Commonwealth, or the said Water-Power Company, may
build, or cause to be built, a railroad in said avenue herein before
described, over the lands in said avenue belonging to the respective
parties, from said “ Punch Bowl” road to the easterly boundary of
the land belonging to said Commonwealth, for the purpose of bringing
in earth and gravel and materials for filling the lands of said Com-
monwealth and said company, and for no other purpose : provided,

that said railroad shall not be used for such transportation of earth
and gravel in said avenue or any other street, where the same shall
be completed and buildings erected thereon, without the consent of
both parties hereto.

Now in consideration of the premises, and of the grants, releases,
covenants and agreements in this indenture contained and set forth,
the said Commonwealth doth hereby covenant and agree to and with
the said Boston Water-Power Company and its assigns, that the said
Commonwealth will lay out, and it doth hereby lay out so much of
said avenue herein described, of the width of two hundred feet, as

passes through the land belonging to said Commonwealth; that
neither said Commonwealth nor its assigns, shall ever erect, or cause
to be erected, any building on the lots bordering on said avenue
within twenty feet from the lines thereof on either side ; and that
said avenue shall be kept open and used for the purposes and in
the manner herein before mentioned and described, forever.

And for the considerations aforesaid, the said Commonwealth doth
hereby release, and forever quitclaim and convey to the said Boston
Water-Power Company, its successors and assigns, all said Common-
wealth’s right, title and interest in and to the Channel in the Receiv-
ing Basin, which is situated westerly of the fourth avenue described
in said indenture of June 9th, 1854, and south-easterly of the Boston
and Providence Railroad, reserving the right to lay out streets over
the same on the terms and conditions provided by the several inden-
tures between the Commonwealth and said company for laying out

6
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streets in tire Back Bay over the lands of said company ; and also
all the right, title and interest of the said Commonwealth in and to
the freehold of the flats and channels in the full basin of
said company, reserving the aforesaid right of said avenue of two
hundred feet in width, as herein described and provided.

And in consideration of the grants, releases, covenants and agree-
ments in this indenture contained and set forth, the said Boston
Water-Power Company doth hereby covenant and agree to and with
the said Commonwealth and its assigns, that said company will lay
out, and it doth hereby lay out, so much of said avenue herein
described, of the width of two hundred feet, as passes through the
land of said company; that it will fill a portion of the same to the
extent and in the manner herein before referred to and set forth ; that
neither the said company, nor its successors or assigns, shall ever
erect, or cause to be erected, any building on the lots bordering
on said avenue within twenty feet of the lines thereof on either side;
and that said avenue shall be kept open and used for the purposes and
in the manner herein before mentioned and described, forever.
In witness whereof, the said Commonwealth, by its said committee,

and the said Boston Water-Power Company, by Thomas G. Cary,
its President thereto duly authorized, have caused these presents
to be signed and sealed the day and year first herein above men-
tioned. [Signed hy theparties in dueform.~\

m
Indenture of December 30, 1856, between the Commonwealth

and Boston and Roxbury Milt Corporation.
This indenture of two parts, made and concluded this thirtieth day

of December, by and between the Commonwealth of Massachusetts,
acting by its committee appointed under and in pursuance of the Re-
solves in relation to the lands in the Back Bay, approved May 30th,
A. D. 1856, of the first part, and the Boston and Roxbury Mill Cor-
poration, a corporation duly established by the laws of said Common-
wealth, of the second part, witnesseth:—

That whereas , by an indenture between the said Mill Corporation
and the Boston Water-Power Company, dated May 9th, A. D. 1832,
duly recorded with the deeds of Norfolk and Suffolk county, it is
among other things provided, that “ no house or other building is to be
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erected within twenty feet of the south wall of said dam,” (moaning
the main dam of said Mill Corporation,) “ and the intermediate space
of twenty feet is to he kept open for a highway,” and also that the
Boston Water-Power Company, its successors and assigns, will not
build or erect, or permit any others to build or erect, within two
thousand feet of the said south wall of the said mill-dam, any bridge,
road or other thing convenient for travel across the channels in the
Back Bay therein described.

And whereas, the said Mill Corporation has agreed to release the
aforesaid restrictions to the said Commonwealth, with all their right,
title and interest in and to the lands in the Receiving and Full
Basins, southerly of and adjoining said mill-dam..

And whereas, by an indenture made and concluded June 9th, A. D.
1854, between the parties hereto, duly recorded with said deeds of
said counties of Norfolk and Suffolk, the said corporation did cove-
nant and agree amongst other things, that said corporation shall and
will surrender to the said Commonwealth its franchise of toll, together
with its right of way over the mill-dam and cross-dam, and over all
bridges and roads, as said roads are now constructed,' connected with
or leading to either of said dams, whenever certain events therein
mentioned shall occur; or at the expiration of ten years from the first
day of May, A. 1). 1853.

And whereas, it is now agreed by and between the parties hereto,
that the limits and boundaries of the dams and roads referred to in
said indenture of June 9th, A. D. 1854, shall be defined and estab-
lished as follows, to wit:—

That the southerly lino of the mill-dam shall be the southerly wall
thereof, and the northerly line shall be a line parallel with, and
twenty feet distant northerly from, the present northerly wall of said
dam. That the lines of the cross-dam and the road leading there-
from shall be parallel with the centre line of said cross-dam and road,
and thirty feet distant therefrom on both sides of the same, from the
main dam to Stedman’s cove ; and from thence to the westerly side
of Stony Brook the easterly line shall be the present easterly line of
said road, and the westerly line sixty feet westerly therefrom, all" the
aforesaid lines of said road on both sides to be extended straight at
the angle at said cove until the same shall intersect; and from said
Stony Brook to the land of Nahum Ward, the easterly line shall
bound on the land conveyed by John Heath to Henry J. Oliver, and
another; and the westerly line shall be the westerly side of said road
as now used. That the lines of the Brookline branch or “ Punch
Bowl” road shall be parallel with and thirty feet distant on each
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side thereof from the centre line of said road as now built, and
extending from said mill-dam to Washington Street, in the town of
Brookline. That the lines of the Brighton branch or road shall be
parallel with and thirty feet distant on each side thereof from the
centre line of said road as now built, and shall extend from the mill-
dam aforesaid to the road leading from Brighton to Cambridgeport,
and also that a triangular piece of land near or at the junction of
the said Brookline and Brighton branches, filledup by said corporation,
also a triangular piece of land at the said road from Brighton to
Cambridgeport, described as containing thirty-nine rods, more or less,
in the deed from John English to said corporation, dated November
28, 1818, shall both be a part of said road or roads. That the lines
of the road called the “ Watertown Turnpike” shall be parallel with
and thirty feet distant on each side thereof from the centre line of
said road as now built, and shall extend from said Brighton road
to the main road in the town of Watertown.

And whereas, it is agreed by and between the parties hereto that
said above described dams and roads, with the bridges connected
therewith, shall forever be open as public highways, free from all toll,
from and after the first day of May, A. D. 1863 ; and that said Mill
Corporation shall now execute a formal surrender of said dams, roads
and bridges unto said Commonwealth, subject to said corporation’s
rights, herein named, to maintain its toll franchise and right of way
until the happening of certain events, or until May Ist, 1863.

And whereas, it is agreed that all the residue of the lands belong-
ing to said Boston and Roxbury Mill Corporation not included
within either of the dams or roads above described, shall not be
deemed or taken as a part of the said dams or roads to he surren-
dered to the said Commonwealth, according to the true intent and
meaning of said indenture of June 9th, A. D. 1854.

And whereas, it is agreed by and between the parties hereto, that
the following described parcel of land, wharf and flats, shall be laid
out and kept open and unobstructed as a public square, for the use

and benefit of the parties hereto and their assigns forever, to-wit: a

parcel hounded westerly by the westerly line of avenue number
“four,” laid out through the Receiving Basin of the Boston Water-
Power Company, extended to the commissioners’ line of Boston har-
bor, southerly by the mill-dam, two hundred and forty-five feet, east-
erly by a line at right angles with said dam, and northerly by the
commissioners’ line aforesaid, two hundred and forty-five feet; and
that said corporation shall not build a sea-wall, or fill up the said
flats between the discharging sluices in said mill-d im, and said
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commissioners’ line, between the most easterly and the most
westerly side of said sluices ; and shall fill up so much of the residue
of said square, as the Commissioners on the Back Bay, or their
successors, may require to -be filled. And it is further agreed by
and between the parties hereto, that the said parcel of land, flats
and wharf to be laid out and kept open, as aforesaid, as a public
square, shall be deemed and taken as a part of the land which the
said indenture, dated June 9th, A. D. 1854, authorizes the Commis-
sioners on the Back Bay, or their successors, to require for streets or
other public uses.

Now in consideration of the covenants, agreements and releases
herein set forth, the said Boston and Koxbury Mill Corporation doth
hereby release, remise and forever quitclaim to the said Common-
wealth and its assigns, all the right, title and interest of said corpo-
ration in and to the foregoing described dams and roads, with all its
rights in and to the land, flats and channels, with the bridges as above
defined and described, and appertaining in all or either of said dams
or roads, situated in either of the cities of Boston or Boxbury, or
either of the towns of Brookline, Brighton or Watertown. It being
expressly understood, however, that said Mill Corporation retains and
expressly reserves all the rights which it now has by its charter, and
under the provisions of said indenture, dated June 9th, A. D. 1854,
relative to its right of way and franchise of toll, and rights necessary
and convenient to the full enjoyment of said rights of way and fran-
chise of toll in, upon and over the several dams, roads and bridges
herein before described, upon the same terms and conditions, and for
the same time, as provided in said indenture of June 9th, A. D.
1854. To have and to hold the foregoing granted and released

premises to the said Commonwealth and its assigns forever, subject,
nevertheless, to the uses and reservations above referred to and de-
scribed.

And for the considerations aforesaid, the said parties hereto cove-
nant and agree to and with each other that the aforesaid parcel of
land, wharf and flats on the northerly side of said mill-dam, and ad-
joining said sluice ways, shall forever remain open and unobstructed
as a public square, and for the use and benefit of the parties hereto
and their respective assigns as herein before set forth.

And for the considerations aforesaid the said Mill Corporation doth
hereby grant, remise, release and forever quitclaim unto the said
Commonwealth and its assigns all the said corporation’s rights, title,
interest and estates of every kind in, upon and over the lands, marsh,
channels and flats in the two basins of the Back Bay in the cities of
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Boston and Roxbury, and the town of Brookline, adjoining and
southerly of the southerly wall of the mill-dam aforesaid, including
in this release the restrictions herein before mentioned as contained in
said indenture, dated May 9th, 1832, between the said Mill Corpora-
tion and the Boston Water-Power Company, reserving, however, to
said corporation the right to keep and maintain its toll-house during
the continuance of its toll franchise, as herein before named, at some
convenient point south of said dam over the lands of said Common-
wealth, as mentioned in said above named indenture of June 9th,
1854.

And in consideration of the releases, covenants and agreements
herein contained and set forth, the said Commonwealth doth hereby
release and forever quitclaim to the said Boston and Roxbury Mill
Corporation, and its assigns, all the land, marsh and flats now or
heretofore belonging to said corporation, not included within the lines
of said roads, dams and ways, herein before described, excepting
the following described piece of land and flats, to-wit: Bounded
easterly by a line twenty feet westerly of and parallel with the east-
erly line of avenue number “one,” extended to the harbor commis-
sioners’ line; southerly by the mill-dam ; westerly by a line drawn
at right angles with said dam from the westerly end of the northerly
wall thereof; and northerly by said com nissioners’ line ; which land,
so excepted, is to remain subject to the mortgage made by said Mill
Corporation to said Commonwealth, and also to all the F.„visions and
reservations contained in said indenture, dated June 9th, A. D. 1854.
To have and to hold said Mill Corporation and its assigns forever.

And for the considerations aforesaid, said Commonwealth cove-
nants and agrees that said corporation may and shall have all the
rights of way and franchise of toll which it now has under and by
virtue of the several acts establishing the said Mill Corporation, and
of said indenture, dated June 9th, A. D. 1854, for the time and on

the terms and conditions therein contained.

In witness whereof, &c. [.Signed hy the parties in due form.']
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To Ills Excellency Henry J. Gardner, Governor of the Com-
monwealth of Massachusetts.

The “ Commissioners on the Back Bay,” appointed under the
Resolves of 1852, chap. 79, respectfully submit to your
Excellency their

FIFTH ANNUAL REPORT:

The most important action of the Commissioners during the
past year has been in conjunction with the legislative com-
mittee appointed in pursuance of chap. 76 of the Resolves of
the last legislature, of which the Commissioners were made
ex officio members. We would therefore refer for a record of
our principal labors to the report of that committee to the
present legislature, showing their action upon the very import-
ant matters that received their attention, and the favorable
results attained; in all of which we have heartily co-operated
with the other members of that committee.

Prior to the passage of chap. l 76 of the Resolves of 1856, the
legislative committee, to whom was referred our Fourth Annual
Report, after hearing all parties interested, in accordance with
our recommendations, unanimously reported certain Resolves
to the effect that additional powers be given to the Commis-
sioners to fill up the lands of the Commonwealth in the Back
Bay, and with the approbation of the governor and council
make sales of the same; and in furtherance of that end the
committee recommended an appropriation for filling up the
land, preparatory to making sales. Those Resolves were not
passed. The Commissioners have still no authority to fill up
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the lands, and are restricted in selling the same to “ partifi 1
claimants in tire lands and flats below high-water mark in the
Back Bay, and under the Mill-Dam, and two hundred feet
north thereof.”

The several indentures entered into by the Commissioners
and the Committee with the Boston and Roxbury Mill Corpo-
ration, the Boston Water-Power Company, and the City of
Boston, having adjusted and defined the rights and claims of
those parties in the Back Bay, and the Commonwealth now
having a large and valuable property, to which wo believe its
title is unquestionable, we renew our recommendation that
additional powers be given to the Commissioners, so that they
may be authorized to fill up the lands belonging to the Com-
monwealth as fast as the demand for the same will justify ; to
make sales, and with the approbation of the governor and
council convey the same in the name and behalf of the Com-
monwealth ; from the proceeds of such sales to pay the cost and
expenses of filling up the lands, making the streets, squares,
sewers and drains, and all the necessary expenses incident to
thp same ; and that a moderate appropriation be made, with
which to begin the filling prior to any sales.

We would also renew our recommendation, unanimously
approved by the same committee before whom we appeared
last winter, that some authority be given to excavate the fiats in
Charles River for the purpose of filling the land on the south
side of the Mill-Dam, as well as to improve the harbor of Boston,
by increasing the flow of the water, and facilitating the navi-
gation of Charles River.

As to that part of the land in the Back Bay claimed by the
city of Roxbury, wo do not recommend that it should be offered
for sale, or any improvements should be made on it, until the
title shall be confirmed by the supreme judicial court, before
which it is now pending. The residue of the land, situated
within the limits of the city of Boston, being free from any
claim known to the Commissioners, and there being great
demand for building lots in that neighborhood, the present
seems a favorable time to commence filling it. When offered
for sale, the value of the lands will be tested, and the expe-
diency of continuing the improvement by the Commonwealth
be determined.
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On the 2d day of July, 1855, the Commissioners entered
into an agreement with the committee of the Boston and Rox-
bury Mill Corporation, in pursuance of the provision of the
indenture between the Commonwealth and that corporation,
relative to the quality of the sea-wall, and the portion of the
flats on the north side of the Mill-Dam, to be filled within one
year from that date. At the expiration of the year, the Cor-
poration having sold but a small portion of the land since the
date of that agreement, and having nearly eight hundred feet
in length filled and unsold, the Commissioners have extended
the time for completing the filling agreed upon until their
further order; not deeming it for the interest of the Common-
wealth that the corporation should be required to fill up its
land faster than the demand for the purpose of building should
require. It is provided, however, by said agreement, that three
hundred feet in length shall be kept filled, more than from
time to time may be released from the mortgage held by the
Commonwealth.

Upon the recent application of the same corporation that the
Commissioners would, in accordance with said indenture, fix
the character of the sea-wall to be extended by them on the
harbor line north of the Mill-Dam of the same quality as that
now built, to be at least nine feet at the bottom, and three and
a half feet at the top, well ballasted, and upon piles where piles
are needed, after a full consideration the Commissioners have
stated in answer, that “ If the sea-wall shall be built and main-
tained of the quality and dimensions, and in the manner pro-
posed in that application, it will be satisfactory.”

While the water in the Back Bay was frozen over during the
last winter, we had several piles driven to show the boundaries
of the Commonwealth’s land, and the streets proposed to be
laid out. We also had a survey made of all that part of the
Commonwealth’s land east of the first avenue and between
Beacon and Boylston Streets, and of a part lying west of that
avenue, and four hundred feet in width next the Mill-Dam.
Soundings were taken at distances of twenty feet; so that the
depth and amount of filling required on that part of the land
can be determined with great accuracy. We subjoin the
results thus obtained, which are indispensable either for selling
or filling the land. The soundings of the residue of the Com-
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monwealth’s land may be taken in the same manner to complete
the plan, and to enable us to ascertain the whole amount
required to fill the land to the depth established by the inden-
tures between the Commonwealth and the Boston Water-Power
Company.

It is, perhaps, due to our position to add, that all recommen-
dations made by us are in accordance with the express direc-
tions of the Resolves of 1852, under which we are appointed.

The Committee upon the Back Bay, appointed in pursuance
of the Resolves of the last legislature, having adopted a plan for
laying out the land of the Commonwealth, we have had that
plan carefully drawn and lithographed. We append a copy of
the same to this Report.

By this plan the land which is included
in the lots, exclusive of the rear pas-
sage ways, contains, . . . 2,458,730 square feet.

There are included in the passage ways
to be conveyed with the lots, re-
serving the right of drainage through
them, 198,170 square feet.

There are appropriated to public
squares, to be ornamented and in-
closed, 818,632 square feet.

There are appropriated for streets for
public travel and use, . . . 1,102,328 square feet.

Making a total of . . . 4,067,860 square feet.

In addition to the above, the Commonwealth own about
200.000 square feet more or less lying westerly of Avenue IV.,
and southerly of the central avenue. The boundary of this
land being in part the line of low-water, has not been accu-
rately ascertained.

The Commonwealth’s land, as laid out by the Committee, is
sufficient for 850 dwelling-houses of the first class, giving about

3.000 square feet to each house. It is situated in the best
location now unoccupied in the city of Boston or its vicinity,
and will undoubtedly command higher prices than any other
lands that can be brought into market.
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According to the survey above referred to, made by the
chairman of this Board and his assistant, it appears that the
average of the present surface of that section of the Common-
wealth’s land situated between Avenue I. and the Public
Garden, being the land which should be first filled up and sold,
is 20 yYo f® 6 *' the top of the Mill-Dam.

This section, including one-half of the street next the Public
Garden, and one-half of Avenue 1., contains 882,180 square
feet, of which there are included

In the lots, exclusive of passsage ways, . 548,916 square feet.
In the passage ways to be conveyed with

the lots subject to the right of drainage, 38,144 square feet.

587,060 square feet.
In the public squares, . . 66,752
In the public streets, . . 228,368

295,120 square feet.

882,180 square feet.
To fill up those parts of the lots in this section which may

be built upon, to a level five feet below the top of the Mill-
Dam, and the streets, passage ways, squares, and those parts of
the lots between the fronts of the houses and the lines of the
streets, which are not to be built upon, to an average level one
foot above the top of the Mill-Dam, will require 591,840 cubic
yards of earth and gravel.

The cost of filling in 591,840 yards of earth, at
40 cents per yard, is, .... $236,736 00

The cost and setting of 6,040 feet of edge-stone,
at 60 cents per foot, is, .... 3,624 00

The cost of paving 5,100 yards of gutter, at $1.40
per yard, being the cost of the best stone paving
put down by the city of Boston in 1855, is, . 7,140 00

The cost of inclosing, finishing and ornamenting
the central avenue square, .... 2,000 00

$249,500 00
Add for incidental, 10 per cent., . . . 24,950 00

Total cost,
......

$274,450 00
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This amount divided by 882,180, the number of feet included
in this section, gives the cost of filling cents per square
foot. Divided by 589,060, the number of feet for sale, after
deducting the streets and public squares, gives the cost of fill-
ing 46| cents per square foot upon the land to be sold. This
section includes the whole of the large channel west of the

(Public Garden, and is of much greater average depth than any
other section of the Commonwealth’s land.

We believe that the foregoing estimate is amply sufficient to
cover all the expenses of filling and preparing the land for sale,
allowing a fair profit to the contractors upon their work.

The residue of the land will require less filling, and of course
will cost less per foot to fill.

We have the honor to be your Excellency’s obedient ser-
vants,

STEPHEN P. FULLER,
E. C. PURDY,
THOMAS B. HALL,

Commissioners on the Back Bay.

Boston, January 21, 1857.


