
SENATE.... No. 95.

The Special Committee, who were directed by an Order of
the Senate of March 18, 1857, to consider and report “ what
are the just and proper limits of Legislative power under the
Constitution, and whether it is expedient for the two branches
to express any opinion concerning the same,” have considered
the matter submitted to them, and respectfully

On the seventh day of March current, His Excellency the
Governor addressed to the honorable House of Representatives,
a communication, containing a statement of reasons for with-
holding his official approval from a Resolve, entitled, “ A Re-
solve to furnish public information to Daily Papers,” and, in
accordance with the provisions of the Constitution, said com-
munication has been transmitted by the honorable House to the
Senate. The communication alleges certain objections to the
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Resolve on grounds of expediency, an inquiry into the validity
of which is not within the scope of the Order under which the
Committee act. Whether those reasons alone would have
created a sufficient justification for the exercise of the veto
power, or whether, in accordance with the principles stated in a
previous communication from the same source, that power
should only be interposed in cases where the Executive enter-
tains objections on constitutional grounds to the measure pre-
sented for his approbation, it does not fall within the province
of the Committee to inquire.

The views stated in the message, of the extent and limits of
legislative power, deserve serious attention. His Excellency
informs the Legislature that the Resolve is, in his judgment,
a direct interference with the legitimate functions of the
Executive branch of the government, and therein conflicts
directly with that provision of the Constitution of Massachu-
setts, which declares that “ the legislative department shall never
exercise the executive and judicial powers, or either of them,
* * '* to the end it may be a government of laws and not of
men”—that “it certainly must be deemed a novel as well as
indefensible encroachment on the province of the Executive to
attempt to dictate in what manner purely executive acts shall
be promulgated”.—that it is “ a direct attempt to usurp power,”
“ an arbitrary, unjust, and unconstitutional encroachment upon
the freedom and privileges of the executive department.”

Such an expression of opinion from the Governor of the
Commonwealth deserves the most serious attention of those to
whom it is addressed.

The extent and limits of the power conferred on the General
Court, the persons and subject-matter over which the authority
of law extends, ought to be clearly understood by every legislator
before undertaking to exercise, in any degree, the high trust
confided to him by his constituents. To obtain such an under-
standing, the Constitution, which is the source of that power,
should bo carefully studied. For this purpose, among others,
the Bill of Rights declares that “ a frequent recurrence to the
fundamental principles of the Constitution is absolutely neces-
sary to preserve the advantages of liberty, and to maintain a
free government”—and that “ the people have a right to require
of their law-givers and magistrates, an exact and constant
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observance of them, in the formation and execution of the laws
necessary for the good administration of the Commonwealth.”

The language which His Excellency has been pleased to
address to the Legislature is, as far as the Committee are aware,
without precedent in the official intercourse between the two
departments of the government of the Commonwealth. This,
however, is a matter which must necessarily be left to the taste
and sense of propriety of the author of the communication,
and it certainly would not comport with the dignity of the
Legislature to give it serious discussion.

But His Excellency denies the right of the Legislature to
prescribe to “ the Secretary of State and other State officers ”

the mode in which they shall promulgate notices designed for
the general information of the people. He likewise denies the
constitutional power of the law-making branch of the govern
ment to prescribe to him the mode of performing duties. He
does not confine this claim of exemption from the authority of
law to those Executive functions which are specially set forth in
the Constitution, but states as an illustration of his meaning,
the issuing of the proclamation for the Annual Fast—a duty
depending merely upon usage, and which can hardly be con-
sidered an Executive act at all, unless'within the most extended
and liberal construction of that term. His Excellency finds
authority for his proposition in that section of the Constitution
which provides that the “ legislative department shall never
exercise the executive and judicial powers, or either of them.”
It is obvious that the prohibition contained in this clause
extends to all executive and judicial powers, and if his inter-
pretation of its meaning is correct, all executive and judicial
officers, of whatever grade, are entitled to the same freedom
from legislative authority which he claims for himself. If the
Legislature cannot direct His Excellency to issue a proclama-
tion, or enact in what mode or through what channels the same
shall be made public, they cannot, by the same reasoning, give
such directions to a deputy-sheriff or constable, or to a judge
or clerk of a court. We cannot concur in this view of the
meaning of the Constitution, which, it seems to us, if carried to
its logical results, would substantially deny the power of making
laws altogether. Every law, except so far as it is voluntarily
acquiesced in by the people, must depend on the judicial depart-
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ment for its interpretation, and on the executive department for
its enforcement, and must therefore of necessity impose new
duties and obligations on those departments. It is essential to
theproper enforcement of laws, and to making them harmonious
and convenient in their operation, that the same power which
enacts them, should have authority to prescribe the time and
manner in which they shall be enforced, and the manner in
which the steps necessary for their enforcement shall be com-
municated to those on whom they are to operate. Can it be
doubted, that it wouldbe competentfor the Legislature to abolish
the Annual Fast altogether, and to substitute some new and dif-
ferent time and form of publicly recognizing the dependence of
the people of the State on their Creator ? Can it be doubted,
that the Legislature may provide through what channels informa-
tion of such an institution shall be communicated to the people,
and require the executive officers of the State to carry such
provision into effect ? Instances of the unquestioned exercise of
the power of directing the mode in which executive and judicial
officers shall perform their duties are too frequent and familiar
to need citation. Take the most solemn and important known
example of judicial and executive power, the trial, sentence
and execution of offenders punishable with death. The Legis-
lature, by standing laws, direct, when, where, and by what court
such offenders shall be tried, what number of justices shall be
present at the trial, that a single justice may receive a plea of
guilty, and in such case shall impose sentence, the form of such
sentence, that the court shall furnish the prisoner with a list of
jurors and witnesses, that, in certain cases, the Governor shall
forbear for a time to issue his warrant for the execution of
female convicts, or, if such warrant shall have issued, that the
Governor shall cause the execution thereof to be respited, to

what person such warrant shall issue, how the same shall be
authenticated, and lastly, where and in what manner execution
shall bo done. It is needless to multiply instances. That
stated by His Excellency in his official communication alibi ds
as good an illustration as could be desired, ol the danger of
the claim therein made. By the law of the Commonwealth,
the Annual Fast is made a legal holiday. No session of the
Legislature for the transaction of ordinary business, no session
of any court can then be held ; all public offices arc required to
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be closed; all notes, bills of exchange, or contracts whatsoever,
which by their terms fall due on that day, are by law made due
and payable on the day next preceding. Can the Legislature
believe that the communication to the people of the knowledge
of the time so set apart, essential as such knowledge is to so
many public officers, and to the rights of so many citizens,
cannot be regulated by law ? The end that it be a government
of laws and not of men, would hardly, in such a mode, be
attained. It must be evident that the clause in the Constitu-
tion above cited, was not intended to prohibit the exercise of such
powers, without which, the affairs of the Commonwealth could
not bo properly administered for a single day. It was intended
solely to prohibit the Legislature from acting as interpreters
or executors of law, not to exempt the judges or the executive
officers from obedience to IaAV, and not to prohibit the Legisla-
ture from prescribing the mode in which laws shall be executed.

The entire freedom from obedience to law which the claim
set forth in the communication of His Excellency implies, is
worthy of serious consideration, especially in the instance con-
cerning which it is made. If His Excellency is to be the sole
judge of the mode in which executive acts must bo promul-
gated, it would, practically follow that he has a right to conceal
them altogether from the knowledge of the public, or at least,
to throw such impediments in the way of such knowledge, as to
prevent its being obtained easily and promptly.

It is not probable that any executive officer in Massachusetts
would seek, at present, to carry this construction of the Con-
stitution to all its legitimate consequences. But it is peculiarly
desirable, that that Constitution which is to be the protection of
the people in times of danger and difficulty, should have its
meaning clearly settled and understood, before such period
arises. It therefore seems to your Committee, that the Legis-
lature should, at this time, when its powers have been denied
in an official communication from the highest executive
officer of the State, and the denial has been accompanied by a
charge of an “ attempt at dictation,” “ a novel and indefensible
encroachment on the province of the Executive,” “ an unjust
and arbitrary attempt to usurp power not belonging to the
Legislature,” put upon record its opinion of the extent of its
own powers, lest by a seeming acquiescence in such denial an
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erroneous and construction of the Constitution
should grow up in the public mind.

Your Committee therefore recommend the adoption by the
Senate of the accompanying Order, and that the same bo sent
to the honorable House of Representatives for its concurrence
therein, if it shall see fit.

GEO. F. HOAR.
A. CHURCHILL.
E. F. STONE.
HUGH W. GREENE.
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Ordered, By the Senate and House of Representatives of
the Commonwealth of Massachusetts, in concurrence, that the
accompanying Preamble and Resolutions be adopted as expressive
of the opinions of the two branches of the Legislature, and that
the same be entered on the journals accordingly.

tHommomomltl) of ittassadjiisetts.
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Whereas, The proper and just limit of the powers of the
legislature of the Commonwealth is a matter which deeply con-
cerns the welfare of the people and the prerogative and dignity
of that branch of the government to which, by the Constitu-
tion, those powers are intrusted, and

Whereas
, Every official statement of opinion and purpose, by

the supreme executive magistrate of the Commonwealth, is of
grave public importance, and deserving respectful and delib-
erate consideration, and

Whereas, The senate and house of representatives have been
recently informed, by a communication from his excellency the
governor, that an act of the legislature which directs how execu-
tive acts shall be promulgated, is, in Ids judgment, “an arbi-
trary, unjust, and unconstitutional encroachment upon the
freedom and privileges of the executive department, and an
unauthorized attempt at dictation as to the manner in which its
peculiar duties shall bo done and in relation thereto his excel-
lency further uses the following language:—“The Resolve is a
direct interference, in my judgment, with the legitimate func-
tions of the executive branch of the government, and therein
conflicts directly with that provision of the Constitution of Mas-
sachusetts which declares, that ‘ the legislative department shall

Commomwaltl) of iUassarijusctts.

In the Year One Thousand Eight Hundred and Fifty-Seven.
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never exercise the executive and judicial powers, or cither of
them * * * to the end it may be a government of laws
and not of men/ It certainly must be deemed a novel as well
as indefensible encroachment on the province of the executive
to attempt to dictate in what manner purely executive acts shall
be promulgatedand his excellency is further pleased to say
that it is “ a direct attempt to usurp powers not belonging to
the legislature,” to enact a law which provides in what mode
a proclamation for the Annual Fast shall be promulgated ; be
it, therefore,

Resolved
,

That we view with deep regret, the official com-
munication from his excellency the governor, of the opinion
that it is not competent for the legislature to prescribe duties to
the executive officers of the State, opposed as such opinion
seems to us to be to the clear provisions of the Constitution,
and to the uniform practical construction which it has received
since its adoption.

Resolved
,

That the provision of the Constitution that “ the
legislative department shall never exercise the executive and
judicial powers, or either of them,” was designed solely to pro-
hibit the exercise by the legislature of executive and judicial
functions, and not to prevent the legislature from directing the
performance, by either of those departments, of such executive
and judicial duties as it shall see fit to prescribe, full power and
authority being in the Constitution expressly “ given and granted
to the general court, from time to time, to make, ordain and
establish all manner of wholesome and reasonable orders, laws,
statutes and ordinances, directions and instructions, so as the
same be not repugnant or contrary to the Constitution, as they
shall judge to be for the good and welfare of the Common-
wealth, and for the government and ordering thereof, and to
set forth the several duties, powers and limits of the several
civil and military officers of this Commonwealth, so as the same
be not repugnant to the Constitution.”

Resolved, That the power now denied by his excellency, has
been exercised by the legislature, without question, ever since

2
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the adoption of the Constitution, and in numerous important
cases ; among others—

lii providing for the reporting and publication of the decisions
of the Supreme Judicial Court:

In directing the order of business in said court; fixing the
times and places of the sessions of the same; providing what
number of justices shall be a quorum thereof, and assigning
new duties thereto:

In directing the governor to appoint officers created by the
legislature, and providing from what persons such appointments
shall be made :

In providing for the publication of the laws of the Common-
wealth, and directing in what newspapers the same shall be
published:

In providing for the submission to the people of proposed
Amendments to the Constitution of the Commonwealth; direct-
ing his excellency to count the votes of the people upon such
Amendments; directing the time and manner of such count,
and the mode in which the result of the same shall be pro-
claimed ;

In directing the mode of execution of criminals; at what
times and to what persons the warrants for such execution shall
issue; in ordering the respiting, by his excellency, of such exe-
cution in certain cases, and providing how such warrants shall
be authenticated.

Resolved, That the end that it be a government of laws and
not of men, would hardly be attained by a construction of the
Constitution which exempted any officer or class of officers from
the power of the law.

Resolved, therefore, That it is competent for the legislature
to regulate by law, all the duties of the several officers of the
Commonwealth, and to provide the manner of publication of
all such official acts, where such regulation and provision is not
expressly made in the Constitution.


