
SENATE....No. 101.

Boston 27 March, 1857.

Hon. Charles W. Upham, President of the Senate :

Sir :—I have the honor to transmit to you the opinion of the
Justices of the Supreme Judicial Court, on a question proposed
to them by the honorable Senate, by their Order passed on the
16thFebruary last.

The answer has been delayed some time, partly because when I
received it, the judges had recently separated, but were expected
to meet in Boston early in March ; and partly because a case,
at the commencement of the March term in Suffolk, came before
the Court, involving a discussion of the same question.

This case, Dearborn vs. Ames, has been fully argued before
us, by counsel, upon which we have recently given an opinion,
in conformity with that now submitted.

I have the honor to be,
With the highest respect,

Your obedient and very humble servant,

LEMUEL SHAW.
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The undersigned, Justices of the Supreme Judicial Court, in
answer to the question proposed to them by the Senate, by their
order, passed on the 16th February last, respectfully submit the
following opinion:—

The question is thus stated : Is that portion of the Act of
1856, chapter 284, for the relief of insolvent debtors and the
more equal distribution of their effects, which takes jurisdiction
of that subject from commissioners and gives it to the court and
judges, as therein provided, constitutional ?

As preliminary to the answer, we would repeat the obvious
remark, so often made, that all reasonable presumptions are to
be made in favor of an Act, passed under all the forms of legis-
lation ; and that no such Act can be judicially declared invalid,
as having exceeded the powers of the legislature, unless it
appears manifestly repugnant to the express provisions or the
established principles of the Constitution.

Upon consideration of the question proposed, the undersigned
are of opinion that the Act of 1856, chapter 284, providing for
the establishment of courts ofrecord in each county, to be held
by judges to be appointed in the manner prescribed in the Con-
stitution for the appointment of judicial officers, and to hold
their offices by a like tenure, each to hold sessions in his own
county, with a permanent clerk; and transferring to those
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Courts the duties, powers and jurisdiction in matters of insol-
vency previously exercised by commissioners of insolvency,
with such additions and modifications as are provided for in
said Act, was one which it was competent for the legislature to
pass, and was not unconstitutional.

LEMUEL SHAW.
CHARLES A. DEWEY.
THERON METCALF.
G. T. BIGELOW.
PLINY MERRICK.

Boston, 26 March, 1857.

I assent to the opinion expressed by the other Justices upon
the single ground, that the Act is not so clearly unconstitu-
tional, its invalidity so free from reasonable doubt, as to make
it the duty of the judicial department, in viewof the vast interests
involved in the result, to declare it void.

BENJ. F. THOMAS.




