
SENATE....No. 102.

The Joint Special Committee on the subject of Imprisonment
for Debt, to whom was referred the Orders of February 16 and
19, instructing them to consider the expediency of modifying,
amending and consolidating the laws concerning Imprisonment
for Debt, report the accompanying Bill.

In Senate, April 1, 1857.

A. P. BONNBY, Chairman.

<£ommouu)cnUi) of illassncfjusctts.
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AN ACT
To amend and consolidate the several Acts concerning

Imprisonment for Debt and the Punishment of Fraudu-
lent Debtors.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled , and by the authority of
the same, as follows :

1 Sect. 1. Imprisonment for debt, except in cases of
2 fraud, is hereby forever abolished in Massachusetts.

1 Sect. 2. Wilful and intentional neglect to apply
2 property not exempt from being taken on execution,
3 to the payment of a debt; or the conveyance or con-
-4 cealment, or other disposal of property by a debtor,
5 with design to defraud or delay creditors in the col-

(Hommomumltl) of Massachusetts.

In the Year One Thousand Eight Hundred and Fifty-
Seven.



31857.] SENATE—No. 102.

6 lection of their debts, or the hazarding and payment
7 of money or other property, to the value of one hun-
-8 dred dollars or more, by a debtor, in any kind of game
9 prohibited by the laws of this Commonwealth, or the

10 wilful expenditure by a debtor of his goods and
11 estate for the purpose of enabling himself to take the
12 oath hereinafter provided for the relief of poor debt-
-13 ors; or the contracting of a debt with an intention
14 not to pay the same, shall be considered as a fraud
15 and shall be punished as hereinafter provided.

1 Sect. 3. If the plaintiff in any suit, or any person
2 in his behalf, after execution is issued amounting to
3 twenty doll r-, exclusive of costs, and while twenty
4 dollars thereof, exclusive of costs, remain uncollected,
5 shall make affidavit and prove to the satisfaction of
6 any justice of any court of record, police court, judge
7 of probate, master in chancery or commissioner of
8 insolvency, or if no such magistrate can be conve-
-9 niently found, any justice of the peace and of the

10 quorum.
11 First,—That he believes, and has reason to believe,
12 that the defendant has property, not exempt from be-
-13 ing taken on execution, which he does not intend to
14 apply to the payment of the plaintiff’s claim, or
15 Second,—That since the debt was contracted, or
16 the cause of action accrued, the debtor has fraudu-
-17 lently conveyed or concealed, or otherwise disposed of
18 his estate, or some part thereof, with a design to secure
19 the same to his own use, or to defraud his creditors;
20 or,
21 Third,—That since the debt was contracted, or the
22 cause of action accrued, the debtor has hazarded and
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23 paid money or otlicr property, to the value of one
24 hundred dollars or more, in some kind of gaming
25 prohibited by the laws of this Commonwealth; or,
26 Fourth,—That since the debt was contracted, the
27 debtor has wilfully expended his goods or estate, or
28 some part thereof, for the purpose of enabling himself
29 to swear that he has not any estate to the amount of
30 twenty dollars, except such as is exempted from being
31 taken on execution ; or,
32 Fifth,—(if the action was founded on contract,)
33 That the debtor contracted the debt with an intention
34 not to pay the same;—which affidavit, and the certifi-
-35 cate of the magistrate that he is satisfied there is
36 reasonable cause to believe the charges therein con-
-37 • tained, or some one of them, arc true, shall be annexed
38 to the execution,—then, and not otherwise, the execu-
-39 tion may be served by the arrest of the body. The
40 form of execution shall he the same as now provided
41 by law, and when issued by a justice of the peace,
42 the affidavit may be made before him, and the certi-
-43 ficate may be granted by him.

1 Sect. 4. The defendant, when arrested, shall be
2 allowed reasonable time to procure sureties, and shall
3 be carried before some justice of a court of record,
4 police court, judge of probate, master in chancery,
5 or commissioner of insolvency; or, if no such mag-
-6 istratc can be conveniently found, before some justice
7 of the peace and of the quorum, who shall, if the
8 defendant desires to take the oath for the relief of
9 poor debtors, issue notice thereof to the plaintiff,

10 which notice shall be served by giving to the plaintiff,
11 his agent or attorney, an attested copy thereof, or by
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12 leaving such copy at the last and usual place of abode
13 of the plaintiff, his agent or attorney, allowing not
14 less than one hour before the time appointed for the
15 examination, and allowing time for travel at the rate of
16 not less than one hour for each mile. And when
17 there is more than one person plaintiff, or more than
18 one agent or attorney, service on one shall be suffi-
-19 cieut. When the plaintiff is dead, or not a resident
20 in the county where the arrest is made, the notice
21 shall be served upon the agent or attorney, if he lives
22 in the county, or has his usual place of business
23 therein, but if no such agent or attorney be found
24 within the county, such notice may be served on the
25 officer who made the arrest.

1 Sect. 5. Such notice may be served by any officer
2 qualified to serve civil process. The person who made
8 the writ on which execution is obtained, may always
4 he regarded as the attorney of the plaintiff, as to ser-
-5 vice of notice. And this form of notice, or any
6 equivalent thereto, shall be sufficient:—
7 To A B ; C D , arrested on exe-
-8 cution in your favor, desires to take the oath for the
9 relief of poor debtors, at (naming the day and hour,)

10 at (naming the place,) signed with the designation of
11 the capacity of the magistrate.

1 Sect. 6. When the notice provided for in section
2 four, shall have been duly served, the magistrate shall,
3 at the time and place therein specified, examine the
4 debtor on oath, concerning his estate and effects, and
5 the disposal thereof, and his ability to pay the debt
6 for which he is arrested, and shall hear any other
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I

7 legal and pertinent evidence that may be produced by
8 the debtor or the creditor. And the creditor may,
9 upon such examination, propose to the debtor any

10 interrogatories pertinent to the inquiry, and the exam-
-11 ination of the debtor shall, if required by either
12 party, be in writing, in which case it shall be signed
13 and sworn to by the debtor, and preserved by the
14 magistrate.

1 Sect. 7. If the magistrate issuing the notice does
2 not attend, any other magistrate authorized to act in
3 such cases, may attend and act at the time and place
4 specified. And the magistrate before whom such
5 examination is had, may adjourn the same from time
6 to time, and shall have the same powers with respect
7 to all other incidents thereto, as justices of the peace
8 or other courts have in civil actions; and witnesses,
9 when duly summoned, shall attend as in civil cases.

1 Sect. 8. If, upon such examination, the magistrate
2 shall be satisfied of the truth of the facts set forth in
3 the oath to he taken by the debtor, and hi the certifi-
-4 cate to be made by the magistrate, as herein provided;
5 and if it shall appear to him that the debtor is enti-
■6 tied to his discharge, under the provisions of this act,
7 he shall administer to him the oath hereinafter men-
-8 tioned.
9 The oath shall be as follows, to wit;—

10 I, (here repeat the name,) do solemnly swear, that
111 have not any estate, real or personal, to the amount
12 of twenty dollars, except the goods and chattels which
13 are by law exempted from being taken in execution.
14 And that I have not any other estate now con-
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15 yeyed or concealed, or in any way disposed of, with
16 design to secure the same to my own use, or to defraud
17 my creditors. So help me, God.

1 Sect. 9. After administering the oath, the magis-
-2 trate shall make a certificate thereof, under his hand,
3 as follows, to wit:—
4 S , ss. I hereby certify, that A B , a
5 poor prisoner, arrested upon execution for debt, has
6 caused E F , the creditor at whose suit he
7 is arrested, to be notified according to law, of his
8 desire to take the benefit of the law for the relief of
9 poor debtors; that in my opinion the said A

10 B has not any estate, real or personal, to the
11 amount of twenty dollars, except the goods and chat-
-12 tels which are by law exempted from being taken in
13 execution. And has not any other estate now con-
-14 veyed or concealed, or in any way disposed of, with
15 design to secure the same to his own use, or to defraud
16 his creditors. And I have, after due examination of
17 the said A B , administered to him the oath
18 for the relief of poor debtors.
19 Witness my hand, this day of ,in the
20 year .

21 Upon taking this oath, the debtor shall be dis-
-22 charged from arrest, and shall be forever exempt from
23 arrest on the same execution, or any process founded
24 on the judgment, unless he shall be convicted of hav-
-25 ing wilfully sworn falsely on his examination. But
26 the judgment shall remain in full force against any
27 estate which may then or at any time thereafter belong
28 to him, and the creditor may take out a new execu-
-29 tion against the goods and estate of the debtor, in
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30 like manner as if ho had not been committed on the
31 execution.

1 Sect 10. Pending the examination of a debtor,
2 and at any time after he is carried before a magis-
-3 trate, the magistrate may accept the recognizance of
4 the debtor, with surety or sureties, in a sum not less
5 than double the amount of the execution, that he
6 will appear at the time fixed for his examination, and
7 from time to time, until the same is concluded, aud
8 not depart without leave of the magistrate, making
9 no default at any time fixed for his examination, and

10 abide the final order of the magistrate thereon. Or
11 if the debtor does not desire any time fixed for his
12 examination, the magistrate may take his recogni-
-13 zance as aforesaid, that within ninety days from the
14 time of his arrest, he will deliver himself up for
15 examination, giving notice, as herein provided, and
16 making no default at any time fixed for his examina-
-17 tion, and abide the final order of the magistrate
18 thereon: provided, however , that no recognizance, as
19 aforesaid, shall be accepted at any time after the oath
20 aforesaid shall have been once refused to the debtor.

1 Sect. 11. If the debtor, on being carried before
2 the magistrate, as is provided in section four, shall
3 not desire to take the oath for the relief of poor
4 debtors, or shall fail to procure surety to the satisfac-
-5 tion of the magistrate, as provided in the preceding
6 section, or if, upon his examination, said oath shall
7 be refused to him, a certificate thereof shall be annexed
8 to the execution, and signed by the magistrate, and
9 the debtor shall be conveyed to jail and there kept,
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10 until he shall have recognized as herein provided, or

11 the execution be satisfied, or until he shall be released
12 by the creditor, or until he shall have given notice as

13 before provided, and taken the oath for the relief of
14 poor debtors.

1 Sect. 12. When either of the charges named in
2 the third section of this act, numbered second, third,
3 fourth and fifth, shall he made as therein provided,
4 or whenever the creditor, or any one in his behalf,
5 shall, at any time pending the examination of the
6 debtor, file such charges in writing, subscribed and
7 sworn to by the creditor, or some person in his behalf,
8 the same shall be considered in the nature of a suit
9 at law, to which the debtor may plead that he is

10 guilty or not guilty, and the magistrate may, there-
-11 upon, hear and determine the same. And the credi-
-12 tor shall not, upon such hearing, give evidence of any
13 charges of fraud, made or filed as before provided,
14 nor of any fraudulent acts of the debtor committed
15 more than three years before the commencement of
16 the creditor’s original action.

1 Sect. 13. When the said hearing is had on the
2 charges of fraud, mentioned in the preceding section,
3 and judgment is rendered thereon by the magistrate,
4 either party may appeal therefrom to the court of
5 common pleas, in like manner as from the judgment
6 of a justice of the peace in civil actions. And the
7 trial in the court of common pleas shall he by a jury,
8 unless the court shall, with the consent of both par-
-9 ties, hear and determine it without a-jury.

2
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1 Sect. 14. If the creditor appeals, he shall, before
2 the allowance thereof, recognize, with sufficient surety
3 or sureties, to enter and prosecute his appeal with
4 effect, and to produce, at the court appealed to, a
5 copy of all the proceedings upon his said charges,
6 and to pay all costs if judgment shall not bereversed.
7 And if the debtor appeals, he shall in like manner
8 recognize, and with the like condition, and with the
9 further condition that if final judgment shall be

10 against him, he will, within thirty days thereafter,
11 surrender himself to be taken in execution and abide
12 the order of the court, or pay to the creditor the
13 whole amount of the original judgment against bun.

1 Sect. 15. If the debtor, after either of the charges
2 mentioned in section twelve, shall have been made or
3 filed against him, as before provided, shall voluntarily
4 make default at any time appointed for the hearing,
5 or if, upon a final trial, he shall be found guilty of
(5 any of them, he shall be refused the oath for the
7 relief of poor debtors, and may moreover be sentenced,
8 by the magistrate or court before whom the trial is
9 had, to confinement at hard labor in the house of

10 correction, for a term not exceeding one year, or to
11 confinement in the county jail not exceeding six
12 months.

1 Sect. 16. If any person arrested on execution
2 shall, after such arrest, misspend or misuse goods,
3 effects or credits to the amount of forty dollars not
4 exempt from being taken on execution, but which
5 cannot he attached by ordinary process of law, or so
6 much as is equal to the sum for which he is commit-
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7 ted, without having first ottered the same to the
8 arresting creditor in satisfaction, or part satisfaction
9 of his debts, he shall not be entitled to the benefit of

10 the oath for the relief of poor debtors.

1 Sect. 17. No person shall be arrested on mesne

2 process in any action of contract, unless the plaintiff,
3 or some person in his behalf, shall make affidavit and
4 prove to the satisfaction of some justice of a court of
5 record, police court, judge of probate, master in
6 chancery or commissioner of insolvency, or if no such
7 magistrate can be conveniently found, any justice of
8 the peace and of the quorum—

9 First,—That he has a good cause of action, and
10 a reasonable expectation of recovering a sum amount-
-11 ing to twenty dollars.
12 Second, —That he believes, and has reason to believe,
13 the defendant has property not exempt from being
14 taken on execution, which ho does not intend to
15 apply to the payment of the plaintiff’s claim; and
16 Third,—That he believes, and has reason to believe,
17 that the defendant intends to leave the State, so that
18 execution, if obtained, cannot be served upon him;
19 and such affidavit and the certificate of the magistrate
20 that he is satisfied the same is true, shall be annexed
21 to the writ.

1 Sect. 18. The defendant, when arrested, shall be
2 allowed reasonable time to procure sureties, and shall
3 then be carried before some justice of a court of
4 record, police court, master in chancery or commis-
-5 sioner of insolvency, or if no such magistrate can
6 be conveniently found, before some justice of the
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7 peace and of the quorum. And if the defendant
8 desires to take the oath for the relief of poor debtors,
9 the same proceedings shall he had, and the same

10 charges of fraud may be filed as is herein provided in
11 cases of arrest on execution.

1 Sect. 19. The form of the oath shall be the same
2 as that prescribed in case of arrest on execution ; and
3 if the oath be administered to the debtor he shall be
4 discharged, and shall never he liable to arrest for the
5 same cause of action, unless he shall be convicted of
6 having wilfully sworn falsely on his examination.

1 Sect. 20. If the defendant desires to take an oath
2 that he does not intend to leave the State, he shall be
3 examined, after giving notice as above provided, and if
4 on such examination the magistrate shall be satisfied
5 that the defendant did not, when arrested, and does not
0 at the time of examination, intend to leave the State,
7 he shall make certificate thereof, and the defendant
8 shall be discharged from arrest. And the defendant
9 may give notice of his desire to take both the oaths

10 herein provided for.

1 Sect. 21. If the defendant on being carried before
2 the magistrate shall fail to procure sureties, and
3 recognize to the satisfaction of the magistrate, as pro-
-4 vided in section ten, and shall not give bond as here-
-5 inaftcr provided, or if on his examination he does not
6 swear to the satisfaction of the magistrate, that he does
7 not intend to leave the State, and the oath for the
8 relief of poor debtors is refused him, the magistrate
9 shall make a certificate thereof, and the defendant shall

10 he conveyed to jail and there kept until final judg-
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11 meat in the suit in which he was arrested; and if the
12 final judgment shall he against him, he shall be held
13 for thirty days thereafter in order that he may be
14 taken in execution: unless he shall recognize as afore-
-15 said, or give said bond or take the oath for the relief of
16 poor debtors, or an oath that he does not intend to
17 leave the State, or shall be discharged by the plaintiff.
18 But no recognizance of the defendant, except to pros-
-19 ecute his appeal as provided in section fourteen, shall
20 be taken after the oath for the relief of poor debtors
21 shall have been refused him.

1 Sect. 22. Whenever a debtor shall be arrested on
2 a mesne process, he shall be released on giving a bail
3 bond as now provided by law, and such bond may be
4 approved by cither of the magistrates mentioned in
5 section three: provided , however

,
that if the defendant

6 shall be sentenced on any charge of fraud as herein
7 provided, the giving such bond shall not discharge
8 him from imprisonment thereon.

1 Sect. 23. No debtor shall be entitled to the ben-
-2 efit of the oath for the relief of poor debtors after a
3 writ of scire facias on the bail bond given by him in
4 the original action shall have been served upon his
5 bail therein, unless the debtor shall pay all the costs
6 which shall have accrued on such scire facias.

1 Sect. 24. When any person, who is committed to
2 prison for the non-payment of taxes, shall be unable
3 to pay the same, he shall be entitled to his discharge
4 in like manner as persons committed on execution.
5 And the notice required in such case to be given to
6 the creditor may be given to either of the assessors or
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7 the collector by whom the party was committed.
8 And the assessors and collector, or any of them, may
9 appear and do all things in relation to the proceedings

10 which a creditor might do in case of arrest on execu-
-11 lion.

1 Sect. 25. When any person, who is confined in
2 close prison on mesne process or execution in any
3 civil action, shall claim support as a pauper, the jailer
4 shall furnish his support at the rate of one dollar and
5 seventy-five cents a week, to be paid by the creditor.
6 And the creditor in such case shall, if required by the
7 jailer, either advance, from time to time, the money
8 necessary for the support of the prisoner, or give the
9 jailer satisfactory security therefor. And if the credi-

10 tor shall neglect so to do for twenty-four hours after
11 demand, the jailer may discharge the prisoner. And
12 such demand may be made of the officer who commits
13 the debtor, or of the creditor or his attorney, at any
14 time after the prisoner shall have claimed such support.

1 Sect. 26. Any person who shall recognize as
2 surety for another as herein provided, may at any time
3 before breach of the recognizance, surrender his prin-
-4 cipal and exonerate himself from all further liability,
5 in the manner provided in the ninety-first chapter of
6 the Revised Statutes for the surrender by bail, and all
7 the proceedings on such surrender shall be the same
8 as is now provided in the case of hail.

1 Sect. 27. Whenever any. debtor who is arrested
2 on execution or mesne process shall have given notice
3 of his desire to take the oath for the relief of poor
4 debtors, no new notice of the same shall be given un-
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5 til the expiration of seven days from the former
6 notice, unless the former notice be insufficient in form
7 or in the service thereof.
1 Sect. 28. Whenever any recognizance taken under
2 the provisions of this act shall be broken, the creditor
3 may have remedy thereon by action of contract, to be
4 commenced within one year after such breach, in any
5 court competent to try the same, and judgment shall
6 be entered for the amount of the penalty, but execu-
-7 tion shall issue only for so much thereof as may be
8 justly and equitably due: provided, that if the rccog-
-9 nizance shall have been taken on an execution, the

10 execution shall not issue for less than the amount due
11 on the original judgment, with all the lawful costs and
12 charges that shall arise after the issuing of the origi-
-13 nal execution.

1 Sect. 29. The fees of the magistrate shall be as
2 follows : For hearing an application for certificate to
3 arrest, one dollar; for approving sureties and taking
4 the recognizance of the debtorafter arrest, one dollar ;

5 for an examination, two dollars for each day spent
6 therein. And the creditor causing an arrest shall pay
7 these fees in advance. And in case the oath is not
8 administered to the debtor, they shall be allowed as a
9 part of the service of the writ or execution. And if the

10 creditor shall at any time make default, after request, in
11 the payment of the fees, the magistrate may discharge
12 the debtor: provided , however, if after the oath shall have
13 been once refused to the debtor, he shall again apply
14 for the benefit of the same, the fees for such subse-
-15 quent application and examination thereon shall be
16 paid by the debtor.
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1 Sect. 30. No arrest shall be made after sunset,
2 unless specially authorized by the magistrate making
3 the certificate upon satisfactory cause shown. And
4 no woman shall be arrested in any civil process,
5 except for tort.

1 Sect. 31. Sections forty-eight and forty-nine, of
2 chapter eight; sections one hundred and eleven, one
3 hundred and twelve, one hundred and thirteen, one
4 hundred and fourteen, and one hundred and fifteen of
5 chapter ninety; sections forty-four, forty-five, forty-six,
6 forty-seven, forty-eight, forty-nine, fifty, fifty-one, fifty-
-7 two, fifty-three, sixty-one, sixty-two, sixty-three, sixty-
-8 four, sixty-five, sixty-six, sixty-seven, sixty-eight, sixty-
-9 nine, and seventy of chapter ninety-seven and chapter

10 ninety-eight of the Revised Statutes ; chapter one hun-
-11 dred and fifty-four of the statutes passed in the year
12 eighteen hundred and forty-four; chapters one hundred
13 and sixty-eight and two hundred and eighty-six of the
14 statutes passed in the year eighteen hundred and for-

-15 ty-eight; section twr o of chapter one hundred and
16 ninety-nine, and chapter two hundred and twelve of
17 the statutes passed in the year eighteen hundred and
18 fifty; and chapter two hundred and eighty-one of the
19 statutes passed in the year eighteen hundred and
20 fifty-two ; and chapter four hundred and forty-four of
21 the statutes passed in the year eighteen hundred and
22 fifty-five, and all other acts and parts of acts, inconsis-
-23 tent herewith, are hereby repealed. But nothing in
24 this act contained shall affect any action or proceed-
-25 ing, commenced or pending when the same shall go
26 into operation, except that all subsequent proceedings
27 therein shall be according to the provisions of this act.


