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The Joint Committee on Railways and Canals, to whom was
referred the Memorial of the Danvers Railroad Company,
concerning the Boston and Maine Railroad Company, have
carefully considered the same, and respectfully submit the
following

The Danvers Railroad Company was incorporated in 1852.
By the terms of its charter, it was authorized to construct a
railroad from the terminus of the present Newburyport Railroad
at Danvers, to the Boston and Maine Railroadat South Reading,
crossing and connecting with the Salem and Lowell Railroad at
West Danvers. Subsequently, by the authority of the legisla-
ture, the Danvers Railroad Company leased its road to the
Boston and Maine Railroad. This lease was made in March,
1855, although the terms thereof were agreed upon and reduced
to writing May 30, 1853. The Danvers Railroad connects the
Newburyport Railroad with the Boston and Maine Railroad,
thereby forming a continuous line of road from Newburyport to
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Boston. And the Boston and Maine Railroad, in executing the
lease from the Danvers Railroad, “ agree to draw over their own
railroad and every portion between South Reading and Boston”
—for the term of one hundred years—“ the trains of the Dan-
vers Railroad Company ” and the trains of the Newburyport
Railroad, “promptly and speedily,” and on as favorable terms
as the said Danvers Railroad Company has agreed, by contract,
dated May 27, 1868, to draw the trains of the Newburyport
Railroad Company ; in which contract it is provided, that “ all
the trains shall be drawn by good engines, to be kept in readi-
ness on the arrival of trains, and at a reasonable speed, equal to
that of other trains of a similar class over the same railroad,” * 3

“ nor shall said trains be required to wait for trains on other
railroads.” The Danvers Railroad was opened for travel in
October, 1854, under the direction and management of the
Boston and Maine Railroad, who worked it, for some months,
with great energy and an earnest desire to develop and promote
the business along its line, running sis trains a day with safety
and despatch, and sparing no pains to give the public all the
accommodation within their power.

In July, however, 1855, without the knowledge of the Dan-
vers or Newburyport roads, and without the permission of the
legislature, the Boston and Maine road concluded upon and
executed an agreement with the Eastern Railroad Company,
which agreement, though not consummated, had been, for some
months previous, the subject of negotiation between the parties
thereto. This agreement, by which two large and powerful
corporations attempt to parcel out and appropriate the business
along their respective lines, assigning to each what they con-
sider the peculiar property of each, forms the subject-matter of
the complaint on the part of the petitioners. By this agreement,
a very considerable part of what was doomed to be the business
of the Danvers road, and upon which it relied for existence and
support, viz.: the business of the Newburyport road, and of the
Salem and Lowell road, is declared to be the exclusive property
of the Eastern Railroad Company, and the Boston and Maine
road agree to carry the freight and passengers, which they
admit to belong to the Eastern road, for three-quarters of a
cent per passenger and ton of freight per mile, deducting
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nothing for what they may have to pay to other roads for use of
cars, or other services.

The petitioners allege that this business, which the Boston and
Maine Railroad have undertaken to do at less than cost, thereby
placing themselves under the strongest pecuniary motives to
injure and reduce, and, if possible, absolutely destroy it, is the
legitimate business of the Danvers Railroad, and absolutely
indispensable to its support and existence. The petitioners
claim that the respondents are bound so to operate the Danvers
road as to best accoinmodate all the business which may law-
fully come to it; that they are especially bound by the terms of
their lease to accommodate and encourage the Newburyport
business. And that the effect of this agreement with the East-
ern Railroad, whereby the Newburyport business is taken from
the Danvers road and bestowed upon the Eastern, is entirely
inconsistent with the duties which the Boston and Maine owe to
the Danvers road and the public.

In reply, the respondents allege, that the Danvers road and
the Newburyport road were not chartered for the purpose of
accommodating the freight and passengers which they have
determined shall go over the Eastern road, and that therefore
there is nothing in the agreement, which forms the ground of
complaint, which in any way violates the objects of the charter
of the Danvers road, or of the Newburyport road. That, in
making this agreement, they have put an end to a ruinous com-
pction, injurious alike to themselves and the public, and have
secured, by an equitable apportionment of the business which
lies alongside of their respective roads, a cheap, and peaceable
and profitable administration of the affairs of both corpora-
tions, to the great advantage of the public and all concerned.

The respondents also allege, that there is nothing in their
relations with the Danvers or Newburyport roads, or with that
portion of the public which was accommodated by said roads,
inconsistent with the contract which they made with the East-
ern ; and they maintain that, since the execution of the contract
with the Eastern, which had for its object the distribution of the
travel and business of both lines, they have faithfully observed
and performed their duty to the Danvers road under their lease,
and have, in all respects, worked the Danvers road as faithfully
and as energetically, with the object to servo and accommodate
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the public along its line, as they have worked and operated their
own road. This the petitioners deny, and allege that, since this
agreement went into effect, the Boston and Maine road have
pursued towards the Danvers road a policy which is designed
to injure and diminish the business of the road, and this allega-
tion they have attempted to substantiate, by a large amount of
evidence tending to illustrate the mode and spirit in which their
road has, since the contract with the Eastern road was con-
cluded, been managed by the officers of the Boston and Maine
Railroad.

Your Committee do not propose to report, in detail, the testi-
mony which was adduced on each side. They propose to refer
simply to certain facts, which they think are established by the
evidence, and upon which they rest their conclusion.

The Danvers Railroad was built with the aid of the Boston
and Maine road. In the report to the stockholders of the
Boston and Maine Railroad, datedMay 31, 1853, it is stated, in
substance, “ that it was an important point for their road, in
order to keep its Haverhill business, that the Danvers road
should be built; and it appearing that the stock would not be
taken up without our aid, in some shape, that road obtained
from the legislature authority to receive a subscription from this
road, and, at the request of the Eastern Railroad, the same pro-
vision was made as to a subscription from that road and also
from the Essex road. It was thought best, however, to extend
the aid in the form of a lease, which would enable the company
to procure the balance of its stock to be taken up by individuals.
Accordingly a lease of the Danvers road, for one hundred years,
was taken by this road at five per cent, per annum on the cost,
(limited to $150,000,) and the surplus earnings to be accounted
for, (thereby securing to the Danvers Company a direct interest
in the running of the road,) the rent to commence when the
road is in running order.”

In the report of the Investigating Committee of the Boston
and Maine Railroad, dated September 29, 1855, the committee
say, that “ the directors of this road conceive it to be their policy
to sustain and push through to completion theDanvers road and
the Georgetown and Danvers, which are to connect it with the
Newburyport Railroad.” In pursuance of the policy indicated
in this extract from the reports to the stockholders of the Boston
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and Maine, this road has advanced, in times past, prior to the
contract with the Eastern road, considerable sums of money
for the benefit of the three roads, viz.: the “ Danvers,” the
“ Georgetown and Danvers,” and the “ Newburyport road.” The
Georgetown and Danvers is now united with the Newburyport
road.

Your Committee are fully satisfied that the “Georgetown and
Danvers” and the “Danvers” roads would never have been
built, without the material aid of the Boston and Maine road.
They may be called the children of the Boston and Maine, hav-
ing been brought up under its parental care and patronage. It
was the credit of thisrich and powerful corporation that enabled
these small concerns—struggling along against the opposition of
the Eastern road—to obtain the necessary subscription, and
finally complete and finish their roads. There can be no doubt
that the “ Danvers ” and the “ Georgetown and Danvers ” were
the products of the active efforts of the “ Boston and Maine ” co-
operating with the stockholders. When the Danvers road was
opened for use, the “ Boston and Maine ” commenced operating
the road with six trains a day each way. These trains were run
without stopping from Boston to South Reading. They were
independent trains, and were driven at a speed much greater than
they now are,—making the distance from Boston to what was
then North Danvers in forty-two minutes, instead of fifty-five
minutes, their present time.

There is ample evidence to show, that, until the execution of this
contract, or, rather, un*til it was probably substantially agreed upon,
the interest of the Danvers Railroad was very anxiously watched
and provided for. Every thing was done that could be done to
promote and increase the business along the entire line. But
with the consummation of this contract, came a clAnge of policy.
Taking the whole evidence together, comparing one part with
another, and separating the genuine from the counterfeit, it is
reasonably certain, that, after the execution of this contract with
the Eastern road, the affairs of the Danvers road were managed
by its lessees with less regard to the comfort and convenience of
the people along its line, and the interests of the stockholders,
than it had been previously. This is proved by a variety of facts
and circumstances connected with the working of this road by
the “ Boston and Maine” since it combined with the “Eastern”
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to regulate and control the business of the county through
which their roads happen to pass.

Your Committee think that this change of policy, or rather
change of administration, was the natural result of the contract
which created an interest in the Boston and Maine road adverse
to the interest of the Danvers road. This alleged contract
between the Boston and Maine and the Eastern Railroad, a copy
whereof is hereto annexed, is a very extraordinary contract.
It is, in fact, the basis of a combination between two rich and
powerful corporations, who, heretofore, have suffered more or
less from mutual rivalry and competition, having both aided in
the building of collateral roads which had, to a certain extent,
drawn away the business of each other, by which they agree,—
regardless of the welfare of the smaller roads which had depended
on them for their life-blood,—that all the business within certain
limits, on the one side, is the peculiar and exclusive property of
one of the parties, and all the business, within certain limits, on
the other side, is altogether and exclusively the peculiar prop-
erty of the other party. By this contract the Boston and Maine
Railroad, in consideration that they should be protected from
competition with the Eastern Railroad at Great Falls, New
Hampshire, and at sundry other points, agree with the Eastern
Railroad, that all the business of Newburyport, and one-half of
all the business from all the other towns on the line of the New-
buryport Railroad, including the village at the terminus of the
Danvers Railroad, excepting towns through which the Boston
and Maine Railroad passes, is the proper business of theEastern
road, and that any voluntary arrangement thereafter made or
renewed, designed to bring any of the business thus agreed to
be the proper business of the Eastern Railroad, upon the “ Bos-
ton and Main#” and “ Danvers ” Railroads, shall be deemed to
be a violation of the contract; and, further, that for all the
business eitherroad may do, which is the proper business of the
other, according to their rule of apportionment, the road so
offending shall pay over to the other all its receipts therefor,
deducting three-quarters of a cent per passenger and ton of
freight per mile, without any allowance for money paid to other
roads for the use of cars, or other services. It is provided, also,
in the contract, that both roads shall co-operate to avoid a
reduction of fares, and that the Boston and Maine Railroad
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shall not interpose any objection to the discontinuance of the
South Reading Branch Railroad.

It is very obvious, that, underthe operation of this contract, it
is not for the interest of the Boston and Maine road to encour-
age that part of the business of the Danvers road which is
declared to bo the peculiar business of the Eastern road ; and
it is equally obvious that a large part of the business of the
Danvers road, without which the Danvers road would he worth-
less, is of this character. How, then, can the “Boston and
Maine ” justify the making of such a contract by them, which
is, apparently, so inconsistent with their duty, under their lease,
to the Danvers road and the public? Their answer is, that the
legislature has always refused to grant charters for the express
purpose of creating competing roads, —that in granting charters
to the “ Danvers ” and the “ Georgetown and Danvers,” and
the “ Newburyport ” roads, it did not intend to create expressly
a line of railroad to compete with the Eastern Railroad Com-
pany for the business from Newburyport, Salem and South
Danvers to Boston; and that, therefore, in agreeing that the
business from Newburyport and Salem and South Danvers
should belong to the Eastern road, they wore acting in con-
formity with the policy of the State, and in no way violating the
true and legitimate objects of the charter of the Danvers road.

This answer seems to your Committee unsound and unsatis-
factory. It is undoubtedly true that the established policy of
Massachusetts is opposed to the creation of merely parallel or
competing lines of railroad. The Danvers Railroad is not, how-
ever, a merely parallel or competing line of railroad. But it is
equally true that, since railroads have been generally intro-
duced, and the habits of our people have become adjusted to
this mode of conveyance, it has been the practice of the legisla-
ture to grant charters for the construction of roads, whenever
the people along the line desired the accommodation ; although,
by granting such charters, it may divert business from some
other road already established.

In fact, since railroads have become a necessity, charters have
been granted very freely, where a competition was clearly fore-
seen and anticipated. And, unquestionably, within certain
limits, competition is a public benefit, compelling the railroad
companies, in order to protect their own interest, to consult the
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wishes and convenience of the people along their respective
lines. Let any person take a recent map of New England, with
all the railroads designated thereon, and he will see, at a glance,
that, in order to supply every considerable tract of country, every
town and village, with a fair share of railroad facilities to the
great centres of trade and business,—from which, as from focal
points, radiate the different lines, diffusing the blessings of civ-
ilization throughout the land,—there must bo points of intersec-
tion, where the different lines converge and diverge, from which
te some remote point there may be more than one route. Just
as the natural rivers that spread their benches into every valley
and drain every hill-side, have their sources oftentimes, in close
proximity to each other, carrying the water that falls almost on
the same spot in two or three different channels to the sea.
Competition, therefore, is inevitable. It is inseparable from a
complete system of locomotion, which shall enable all the people
of the Commonwealth to pass and repass, in all directions, from
one place to another. It is, however, unnecessary to consider a
question of this sort in a case where charters have been granted,
and where the intent of the legislature can be collected from its
own acts. Your Committee are of the opinion that, where a
road is established, all the business which can be lawfully car-
ried on by that road is its legitimate business, and that all the
people who may desire to use the line, although there may be
another line which would answer their purpose, have a clear and
undoubted right to demand that the road which they wish to
travel shall be so managed and operated as to reasonably accom-
modate the entire public which may have an interest therein.

The proprietors of a railroad have no right to dictate as to
who shall or who shall not use their road. They have no right
to say, in substance, to the people, at any given point, you cannot
ride as you please, selecting such a mode of public conveyance
as may seem to be available for your purpose. You must pur-
sue the route, which we in conjunction with the proprietors of
some other route have appropriated to your use. To test this,
it is only necessary to ask, if it would bo lawful for a railroad
corporation to refuse to transport passengers along its line, on
the ground that some other corporation had a better right to the
business of carrying such passengers, and that it was their duty
to go over the other road. Such a refusal would be clearly a
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violation of law, and would entitle the person aggrieved to a
claim for damages.

And how, in respect of the principle involved, does the con-
tract which the Boston and Maine Railroad have made with the
Eastern Railroad Company, in which the parties thereto, in sub-
stance, determine that the people at certain places situated upon
different lines of railroad, shall travel, this way, or that way, as
may best suit their interest and convenience, differ from an
absolute refusal, on the part of either the Boston and Maine or
the Eastern Railroad, to carry only such passengers as they may
condescend to carry ? •

It may be said, that they do not refuse to carry any body that
may apply; but while they dare not refuse, lest they should
expose themselves to a legal process for indemnity, they seek to
attain the same end, indirectly, by doing every thing which can
be done on their part to discourage on either road any business
which they declare is the peculiar property of the other.

It is not,necessary, however, to discuss at length the true charac-
ter and effect of this very singular and questionable agreement.
We shall not concern ourselves with the legal questions which
may naturally arise, upon the consideration of this contract.
We shall look only at its practical effects. If, owing to this con-
tract, or for any other cause, the Danvers road is ill-managed
by the lessees, who have, with the consent of the legislature
assumed all the duties and liabilities which attach, by virtue of
the charter, to theparty which is authorized to work the road, and
who therefore may, with justice and propriety, be regarded as
the grantees of the charter, whatever technical objections may
be urged thereto,-—if there be ill management on the part of the
lessees to the injury of the public, then it is clearly compe-
tent for the legislature to interpose, and prescribe such rules
and regulations in respect to the operation of the road, as may
seem to be necessary and expedient in order to secure and pro-
tect the public interest.

It is not difficult, owing to the uncertain nature of all legal
and moral distinctions, for ingenious men to raise plausible
objections to the exercise of this power on the part of the legis-
lature,—maintaining that the questions involved are judicial
questions, and*therefore, not within the legitimate province of
the legislature. It is true, that there are questions of a judicial

2
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nature involved in this case, questions which are appropriate for
the consideration of the court, but with these questions the
Committee do not propose to meddle.

Whether the public or the Danvers road have any remedy at
law for their alleged grievances, they care not. It is sufficient
for their purpose that, under the general provision of the Revised
Statutes respecting corporations, authorizing the legislature to
alter or amend any charter granted subsequent to the passage
of the act, it is competent for the legislature, if, in their opinion,
the exigency of the case may seem to require it, to pass an Act
prescribing the mode in which the Dangers Railroad shall be
operated. The action of the legislature in the case of the South
Reading Railroad, Acts of 1852, chap. 305, is a case in point.
In order to escape the pressure of this precedent, it may be said
that the Act concerning the South Reading Railroad proves
nothing in respect of the competency of the legislature to pass
such a law, because it was done with the consent of the Eastern
Railroad Company. But this is not true, in any satisfactory
sense. ' The Eastern Railroad consented to what it could not
help. It made a commodity of necessity. The present law
was to them a choice of evils, and nothing more. This is too
plain to need enforcement, but the stipulation in the contract,
between the “ Eastern” and the Boston and Maine Railroads,
wherein it is provided that the Boston and Maine Railroad shall
do nothing to prevent a discontinuance of the South Reading
Branch, illustrates pretty clearly the nature of this pretended
consent. If this act of the legislature had been a usurpation,
the Eastern Railroad Company would long since have relieved
themselves from the effect of it, by invoking the power of the
court in their behalf. If it were a compromise founded on the
voluntary consent of the Eastern Railroad Company, then why
does the Eastern Railroad complain of its hardship and engage
the Boston and Maine Railroad to co-operate with them in ob-
taining its repeal. The argument which is founded on the
consent of the Eastern Railroad, is not only false, in fact, but it is
false in law, inasmuch as it proceeds upon the assumption that
the consent of the Eastern Railroad would justify the legisla-
ture in doing an act, which, upon the theory ol the respondents,
is essentially judicial, and which, by the constitution, they are
forbidden to do.
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But laying aside the contract which is supposed to have led
to an entirely new and different policy, on the part of the Boston
and Maine Railroad towards the Danvers road,—ignoring, for
the sake of the argument, the existence of any such contract,
the Committee propose to inquire into the mode in which the
Danvers road, since the spring of 1855, has been operated by
the Boston and Maine Railroad.

The petitioners alleged, and offered evidence to support their
allegation, that the Boston and Maine Railroad had, in the fol-
lowing particulars, failed to accommodate the public along the
line of the “ Danvers” and of the “ Newburyport” railroads.

They charged, in substance

Ist. That they have broken off the connection of the Dan-
vers Railroad with the Salem and Lowell Railroad.

2d. That they have changed the independent express trains
which they formerly run upon the Danvers road into accom-
modation trains for the conveyance of any passengers upon their
own road.

3d. That they have reduced the number of trains, per day,
from six to three, thereby failing to promote, encourage and
accommodate the business upon the line.

4th. That they have extended the time of running the trains
from forty-two tofifty-five minutes, making longer time with the
Danvers trains than they do with corresponding trains on their
own line.

sth. That they unnecessarily fail to make the time they
prescribe.

6th. That they do not transport the freight of the Danvers
Road “promptly and speedily,” according to the terms of the
lease.

7th. That they do not discharge the freight promptly after it
arrives, but suffer portions to remain in the cars till the day
after it reaches Boston.

Bth. That all reasonable complaints upon this subject are un-
remedied and unheeded.

Bth. That they have torn down advertisements put up in their
depot, setting forth the superior advantages of the Danvers
line in conjunction with the “ Salem and Lowell.”

10 th. That they have refused to print notices of the time of
running the trains on the Danvers line, as is customary.
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11th. That they have refused to take return tickets sold by
them, in accordance with the custom of their road, which refusal
was without notice and injurious to the interests of the Dan-
vers road.

12th. That they have refused to sell season tickets to persons
passing over the Danvers road, unless they would give a bond
not to claim damages for its stoppage.

13th. That having in its possession $13,500 of bonds guaran-
tied by them and set apart for the payment of the land damages
on the Danvers road, it has refused to pay the damages, al-
though the road was subject to an injunction and they well
knew it.

14th. That it took no effectual means to prevent an injunc-
tion, although its officers were, notified that this process was
prayed for.

15th. That, after the Danvers road was stopped by the service
of the injunction, they suffered it to continue, and though re-
quested, refused to take any steps to remove the same, although
it was finally removed at an expense of only twenty-five
dollars.

16th. That tile road-master was allowed to disobey the formal
order of the president, touching the cause of the injunction,
without rebuke.

17th. That the superintendent has been allowed to counter-
mand the order of the president to the road-master, in the
matter of said injunction, without explanation on the one side
or reproof on the other.

Your Committee have had an extended hearing of the mat-
ter involved in the preceding charges, and, after a careful con-
sideration and comparison of all the evidence on each side,
they are of the opinion that the Boston and Maine Railroad is
justly amenable to the charges which are made against them by
the Danvers Railroad and the people along its line.

The evidence which was submitted to the Committee, consist
principally of the testimony ofthe officers of the “Danvers,'’ and
“ Salem and Lowell,” and 6 Newburyport ” Railroads, on the one

side, and of the officers of theBoston and Maine Railroad, on the
other side; and, as is often the case, under such circumstances,
where tiro witnesses may be supposed to be subject to more or
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less bias, it was, to a certain extent, somewhat contradictory and
conflicting. Very much depends in such a case upon the appear-
ance of the witnesses, and upon the manner in which they are
interrogated with reference to the complexion which the matter
may assume at any given moment, and upon the incidental
remarks which, though insignificant in themselves, are, when
viewed in connection with the surrounding circumstances, the
key, very often, to the whole transaction, and upon a variety of
things which are too subtle and elusive to reduce to words, or
so equivocal as to be easily construed by ingenious men in a
way that may suit their purposes, but which, when carefully
watched in the order in which they arise, and compared one with
the other, are, without difficulty, interpreted and understood.

Your Committee, having regard to the weight of theevidence,
are satisfied that the Boston and Maine Railroad, since the spring
of eighteen hundred and fifty-five, have not administered the
affairs of the Danvers Railroad in such a manner as the public
have a right to demand. Such in the opinion of the Committee,
upon the evidence, is the fact; such in the opinion of the Com-
mittee is almost the inevitable consequence of their contract with
the Eastern Railroad, which separates their duty from their
interest, and not only takes from them all inducements to pro-
mote that part of the business of the Danvers road which they,
in order to protect and advance their own interests, have assumed
to declare, in opposition to the charter, is not their legitimate
business, but, in effect, imposes a penalty on the Boston and
Maine road, by requiring them to do such business at less than
cost.

Here is a case, in the opinion of the Committee, of a public
grievance. In addition to the Memorial, there are Petitions
signed by about fifteen hundred citizens of the county ofEssex,
including the selectmen of eight towns, asking that the public
on this line of travel may be protected. A railroad corporation
is a public agent created by the legislature for the accommoda-
tion of the public, and amenable to the power which created it
for the manner in which its trusts are performed. Under our
laws, the distinction between public and private corporations
docs *iot apply, as by the twenty-third section of the forty-
eighth chapter of the Revised Statutes, the legislature reserves
the right, in all cases, to alter and amend or even repeal all char-
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ters which it may grant. Every charter is therefore accepted
by the grantees subject to the right of the legislature to alter or
amend it, as, in their discretion, may be expedient; a discretion
which is to be exercised, not inconsiderately or capriciously,
but wisely and with deliberation. Railroads arc clothed
with extraordinary powers, invested with the right of eminent
domain, not required, as the ancient highways, to go round the
‘ cornfield and the hill of vines,’but allowed, for the public benefit,
to go their way straightforward, regardless of the ‘ holy bounds
of property.’ They should be held by their principals to a strict
accountability. Large corporations, capable, through their
organization and concentration of action, of exerting a great
influence on public affairs, should be watched with jealousy and
vigilance, and made conscious of their responsibility, lest, from
the unrestrained exercise and enjoyment of power, they become
insolent and oppressive.

Your Committee entertain no doubts of the jurisdiction of the
legislature to administer, what may seem to them, a remedy for
the grievances which the public have suffered. The competency
of the public to protect itself by legislative enactment, from the
non-feasance or misfeasance of its own agents seems too clear
to be denied. If the Boston and Maine road has failed to do
its duty to the public in operating the Danvers road, -where can
the public obtain redress, except in the action of the legislature ?

Is a writ of quo warranto a satisfactory remedy in this case ?

Clearly not. Can the courts compel the corporation to run,
in the futpre, the Danvers road as may seem to the courts rea-
sonable and proper for the public convenience ? The difficulty
is, that the grievances in this case, although easily appreciated,
are not susceptible of legal proof or legal redress, and, if they
were, it would only follow, that the remedy was two-fold, legis-
lative and judicial, and not judicial exclusively. It -was in
evidence that the president of the Boston and Maine Railroad
had admitted, that, supposing therewere any unjust administra-
tion, on their part, of the affairs of the Danvers road, there
was no adequate remedy at law for the parties aggrieved, no
process by which they could obtain provision for the future,
but only indemnity for tire past. “ Acts of parliament,* says
Lord Eldon, and the remark is true, in its full extent, of our
legislative enactments, “ authorizing the construction of rail-
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ways or similar undertakings, are regarded in the light of
contracts made by the legislature on behalf of every person in-
terested in any thing to be done under them. Unless this
principle is applied in constructing statutes of this description,
they become instruments of greater oppression than any thing
in the whole system of administration under our constitution.
Such acts have now become extremely numerous, and from
their number and operation they so much effect individuals,
that I apprehend that those who come for them to parliament,
do, in effect, undertake that they shall do and submit to what-
ever the legislature empowers and compels them to do, and
that they shall do nothing else ; that they shall do and forbear
all that they are required to do, and forbear as well with reference
to the interests of the public, as with reference to the interests
of individuals.”—Blakemore vs. Glamorganshire Railroad Co.,
1 My. and K., IG2.

If it be not in the power of the legislature to interpose in a case
of this kind, then the statute of 1881, designed to secure to the
legislature, beyond a cavil,in all cases, the full power of visitation
and control, is a mockery,—mere words signifying nothing.

Your Committee would not have enforced this point, which
seems to them clear on principle, and which, in their opinion,
is settled by the South Reading case, had it not been strenuously
urged by the respondents in their defence. They have, there-
fore, carefully examined the grounds of this objection, and
they pronounce them unsound and untenable.

Your Committee, in considering the matter contained in the
Memorial and the Petitions in aid, have concerned themselves
simply with the facts. They have endeavored to ascertain how
the Boston and Maine Railroad have, for the last two years,
managed and operated the Danvers road. They think that,
upon the proof, they have neglected to operate the road, so as to
reasonably promote and accommodate the business of the public
who had the right to be accommodated thereby. To what cause
this neglect is to be referred is immaterial. The existence of a
combination between the “ Boston and Maine” and the Eastern
tailroads discloses a cause, if it be necessary to show a cause.
But your Committee have not deemed it necessary to consider,
only so far as it may bear upon the weight of the testimony
which was offered on each side respecting the manner in which
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the business of the road was transacted, the nature of this
contract. ,

Nor have they considered it material to inquire whether the
Boston and Maine Railroad have failed to comply with the terms
of the lease of the Danvers road. If they have been guilty of
any breach therein, the Danvers road can have an action for
damages in a court of law. With this they have no concern.
The lease, however, is important in another aspect. It estab-
lishes the fact that the Boston and Maine Railroad have, with
the consent of the legislature, voluntarily undertaken to use
and enjoy, for the term of one hundred years, the Danvers
road. They have assumed, therefore, the rights and duties
and liabilities which attach to the Danvers Railroad by virtue of
the charter. They are, therefore, responsible to the legislature
for the manner in which the Danvers road is operated, to the
same extent, that they would be, if they had been the original
grantees of the charter. They cannot escape the performance
of their duty, or avoid responsibility, by any ingenious or tech-
nical distinctions founded upon the allegation that they are not
the owners or grantees of the Danvers charter.

Your Committee find thattheBoston and Maine Railroad have
failed to operate the Danvers road, in such a way as to reason-
ably accommodate the business of the public along this line and
the lines connecting therewith. They think that it is the duty
of the legislature to interfere by passing an Act, prescribing such
rules and regulations respecting the number of the trains and
time of running them, as the peculiar circumstances of this case
seem to require.

They therefore submit, for the protection of the public along
this line, the accompanying Bill.

By order of the Committee,

E. P. STONE. Chairman.
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[Copy of the Contract within referred to.]
THIS INDENTURE, made and concluded this fourteenth day of July,

eighteen hundred and fifty-five, by and between the Eastern Rail-
road Company', party of the first part, and the Boston and Maine
Railroad, party of the second part, (both of said parties being
corporations) witnesseth:

Said parties, in order as far as possible to promote both the public
interest and their own, by providing for the public accommodation at
the least expense, do, each in consideration thereof and of the execu-
tion of this indenture by the other, agree with each other as follows :

Article First. Each party, which shall do in wdiole or in part any
business herein defined to be the proper business of the other, shall
refund to the other party all its receipts therefrom, after deducting the
expense of doing said business, said expenses to be estimated as fol-
lows, viz ; —at three-quarters of a cent per mile carried for every pas-
senger or ton of freight, with twenty cents per ton for depot charges
on each ton of freight, and no allowance is to be made for any payment
to other roads for use of, or risk of cars, or for other services.

Provided, however, that if either party shall refuse or unreasonably
neglect to provide accommodation for any portion of its proper business
as herein defined, and thus force it on the road of the other party, then
the business so received, shall be considered as the proper business of
the party wdiich receives it, and such latter party shall retain the whole
of the receipts therefrom.

Article Second. The business between Boston (as one terminus)
and either of the following towns, to wit : Chelsea, Saugus, Lynn,
Salem, Beverly, Ipswich, Newburyport, Hampton, Greenland and
Portsmouth, and all places lying on or south-easterly of this line of
towns as the other terminus, shall be considered (for the purposes of
this agreement) as the proper business of the said Eastern Railroad
Company, and the business between Boston (as one terminus) and
either of the following towns, to wit: Malden Centre, Melrose, South
Reading, Reading, Andover, Lawrence, North Andover, Bradford, East
Kingston, Exeter, Newmarket, Durham, Dover, Great Falls, (Somers-
worth,) Salmon Falls, and South Berwick Village, and all places lying
on or north-w'esterly of this line of towns (as the other terminus) shall
be considered (for the purposes of this agreement) as the proper busi-
ness of said Boston and Maine Railroad. And any voluntary arrange-
ment hereafter made or renewed by either party designed to bring to
its own road, or any part of it, without the consent of the other party,

3
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any of the business thus specified as the proper business of the other,
shall he considered as a violation of this indenture.

And it is understood that both roads shall co-operate to avoid a
reduction of fares by which either road would be injured in its own
proper business. And, in construing this and the next article,
Charlestown and Somerville, are to be considered as a part of Boston,
and no business is included which does not start from or come to
Boston, Charlestown or Somerville.

Article Third. The business between Boston as one terminus and
either of the following places, to wit: South Malden, East Malden
(or Maplewood Station) and South Danvers Station, shall (for the
purposes of this agreement) be considered as the proper business of
the said Eastern Railroad Company.

The business between Boston as one terminus and either Danvers
Plains station or any station on the Newburyport Railroad, (other than
at Newburyport, Haverhill or Bradford,) or any station on the Essex
Railroad, between North Danvers and North Andover, as the other
terminus, shall not be considered the peculiar business of eitherparty,
and the party carrying the most passengers or tons of freight consti-
tuting such business, shall pay over to the other one-half the receipts
for such excess, after deducting the expense of doing said excess reck-
oned as above.

The said Boston and Maine Railroad shall not be required to haul
the cars of the South Reading Branch Railroad, except by its own

regular trains. And the receipts from business done by the Boston
and Maine Railroad and said Branch,"shall (except as to that between
South Danvers station or Salem and Boston, which is herein elsewhere
provided for) be dividedpro rata as heretofore.

All South Reading Branch Railroad passengers, freight and cars
shall, while on the Boston and Maine Railroad, be at the risk of the
Eastern Railroad, except passengers and freight from or to points short
of South Danvers station.

The Boston and Maine Railroad shall not interpose any objection
to the discontinuance of said South Reading Branch Railroad.

Article Fourth. For the purpose of reckoning the receipts of said
corporations and of the mileage to be allowed under this indenture,
the following railroads, viz. : The Saugus Branch Railroad and the
Essex Railroad, shall be deemed to be part of the said Eastern Rail-
road, and the Danvers Railroad shall be deemed part of the said
Boston and Maine Railroad.

Article Fifth. The receipts from business over any parts of the
Portland, Saco and Portsmouth Railroad to or from the road of either
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of the parties hereto, shall be divided according to existing arrange-
ments, and the same shall be extended to any other road from Port-
land that shall be constructed to the road of either of the parties
hereto. And the contract for operating said Portland, Saco and
Portsmouth Railroad, shall be carried out in good faith by the parties
hereto.

Article Sixth. Each of said parties shall keep its accounts and
make its arrangements as to tickets and otherwise, so as to show as
fully as possible all business done by it in which the other party has
any interest under this agreement.

Article Seventh. Each of said parties shall appoint a commissioner
(and in case of a vacancy shall make another appointment) and the two
shall have power to hear and settle every dispute which may arise
between the parties as to the meaning of this agreement, or as to any
alleged violations of it, or as to any arrangement necessary to give it
full effect, and in case of a disagreement, said commissioners shall
appoint an umpire whose decision shall be final.

And said parties each agree to perform and execute all decisions of
said commissioners or umpire, as to any of said matters of dispute,
and on a wilful failure of either party so to do, the other party may in
addition to any other redress it may be entitled to, at its election, with
the consent of said commissioners or umpire, be absolved from per-
forming its part of this indenture.

Article Ninth. This agreement shall be considered as taking effect
on the first day of June, 1855, and shall be continued in force for the
term of ten years, and the further term of one year from notice in
writing given after the expiration of said term by either party to the
other of its election to terminate it.

Settlements shall be made monthly hereunder.

In testimony whereof, said parties have hereto set theirrespective seals
and the signatures of persons duly authorized, the said 14th day
of July, 1855.

THE BOSTON AND MAINE RAILROAD, by
James Hayward, President

EASTERN RAILROAD COMPANY, by
Albert Thorndike, Treasurer.
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AN ACT

Concerning the Danvers Railroad Company, and the
Boston and Maine Railroad.

Be it enacted hy the Senate and House of Representatives,
in General Court assembled, and hy the authority of the
same, as follows :—

1 Sect. 1. The Boston and Maine Railroad is hereby
2 required to run between the terminus of the Danvers
3 Railroad, in Danvers, and Boston, passenger and
4 freight trains sufficient and so as best to accommodate
5 the public and the business along the line of the Dan-
-6 vers Railroad, and the passengers, merchandise and
7 cars to and from the Newburyport and Salem and
8 Lowell Railroads, which it is hereby required to draw
9 on said trains, between the points of the intersection

vCommouujcaltl) of i^lnsoadjuoctts.

In the Year One Thousand Eight Hundred and Fifty-
Seven.
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10 of the Danvers Railroad with said railroads and
11 Boston ; and unless the Danvers Railroad Company
12 and the Newburyport Railroad Company shall other-
-13 wise assent, shall furnish at least one merchandise and
14 four passenger trains daily, each way, Sundays cx-
-15 cep ted, which trains shall not be connected with any
16 other trains or cars on the Boston and Maine Rail-
-17 road, nor stop between South Reading and Boston to
18 take or leave passengers or freight, and shall, between
19 South Reading and Boston, be run at a speed equal
20 to that of any of the trains of the Boston and Maine
21 Railroad.

1 Sect. 2. If the Danvers and Newburyport Rail-
-2 road Companies and the Boston and Maine Railroad
3 shall not agree upon the number of trains to be run
4 daily between the said terminus in Danvers, and
5 Boston, in addition to those required by the first sec-
-6 tion of this act, or upon the times of starting, rates of
7 speed, fare, freight, or any matter respecting the run-
-8 ning of any of the trains, or upon the terms of con-
-9 nection with the Newburyport Railroad Company, or

10 with the Salem and Lowell Railroad Company,
11 including the compensation to the Boston and Maine
12 Railroad for drawing the passengers, merchandise and
13 cars of the Newburyport Railroad Company and of
14 the Salem and Lowell Railroad Company, which
15 compensation, between South Reading and Boston, it
16 is hereby provided shall not exceed the expense of
17 doing the business according to the estimate of the
18 expenses stipulated in the first article of the contract
19 which the Boston and Maine Railroad has under-
-20 taken to make -with the Eastern Railroad Company,



22

21 dated July fourteenth, eighteen hundred and fifty-
-22 five, during the existence of such or any similar
23 alleged contract, then the county commissioners of
24 the county of Essex, for the time bei*g, upon the
25 application of either party interested, and upon
26 reasonable notice to the parties, shall decide and
27 determine the same, and their determination shall be
28 binding and conclusive in the premises, until by the
29 agreement of the parties, or upon a like application
30 and notice, the same shall be changed.

1 Sect. 3. Nothing herein contained shall be con-
-2 strued to sanction of give validity to the alleged con-
-3 tract between the Boston and Maine Railroad and
4 the Eastern Railroad Company, dated July fourteenth.
5 eighteen hundred and fifty-five, nor to affect the rights
6 of the said Danvers Railroad Company under its lease
7 to the Boston and Maine Railroad, dated March first,
8 eighteen hundred and fifty-five, or the validity of the
9 agreement made by the Newburyport Railroad Com-

-10 pany, dated May twenty-seventh, eighteen hundred
11 and fifty-three, nor to deprive the Danvers Railroad
12 Company of a fair compensation and remuneration
13 for all business done upon its road.
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