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House of Representatives April 20, 1857.

The Committee on Federal Relations, to whom was referred
the Petition of Francis Jackson and others ; John Milton Earle
and others, of Worcester ; T. W. Hartshorn and others, of
Reading ; Dean Sears and others, of Dennis ; Fisher A. Kings-
bury and others, of Weymouth ; D. B. Bartlett and others, of
Dorchester ; Mark Fay and others, of Marlborough ; Willard
Farrar and others, of Concord; Amasa Farrier and others, of
Stoneham ; Joel Smith and others, of Leominster; and Noah
Humphrey and others, severally for the removal of E. G. Boring
from the office of Judge of Probate, have considered the
and report (see succeeding pages) that the petitioners have
leave to withdraw.

For the Committee,
JOHN WELLS.

Agreeing to the Report:—
JOHN M. MERRICK,

Senate.
JOHN WELLS,
RICHARD RAMSDELL,
HENRY BRADLEY,

House.
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REPORT.

The petitions recite the 14th section of the statute of 1855,
chapter 489, which is as follows:

“ Any person holding any judicial office under the constitu-
tion or laws of this Commonwealth, who shall continue for ten
days after the passage of this Act, to hold the office of United
States Commissioner, or any office under the laws of the United
States, which qualifies him to issue any warrant or other pro-
cess, or grant any certificate under the Acts of congress, named
’in the ninth section of this Act, shall be deemed to have vio-
lated good behavior, to have given reason for loss of public con-
fidence, and furnished sufficient ground either for impeachment
or for removal by address.”

They present this distinctly as the single ground upon which
they ask that proceedings be had for the removal of Judge
Loring. In the hearings before the Committee, the petitioners,
by their counsel, explicitly limited the investigation to this
single point. They did not indeed refrain from commenting
upon “the Burns case,” and the action of the Commissioner in
that case. But, at the same time, they disclaimed any purpose
to urge that as a ground of present action.

No facts were presented in regard to the official conduct of
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Mr. Loring in “ the Burns case,” or any No evi-
dence whatever was adduced to show corruption, incapacity,
loss of public confidence, nor unfitness in any way for the office
which he holds ; except that he continued to hold and perform
the duties of the office of United States Commissioner, in dis-
regard of the section of the statute above cited. This fact was
admitted by the written answer of Judge Loring, and justified
on the ground that he was under no constitutional obligation to
regard the requirement of that statute. This single issue is
therefore presented for our consideration. The petitioners
desired that whatever action should be taken, should be strictly
in pursuance of the statute of 1855, as a test of its virtue.

In this connection, it is to be noticed, that only a small pro-
portion of the petitioners are inhabitants of Suffolk County,
over which the jurisdiction of Judge Loring extends. Much
the larger portion are of other counties, who adopt the same
printed form of petition, and may be presumed to have no other
interest in the matter, than to effect a vindication of the public
statute.

Whatever causes may exist in fact, if any, affecting the
acceptableuess of Judge Loring in his official relations to those
whose interests are subject to his jurisdiction, or affecting his
fitness for the office he holds, or which render his removal desi-
rable in the minds of any persons,—excepting the single cause
presented in the petition,—they ought to be carefully excluded
from our consideration in determining the matter before us.
Because we should not only do great wrong to theparty affected
by our action, if he were to be removed upon grounds of which
he had no notice, and which he had no opportunity to meet,
but we should leave our own action without its proper justifica-
tion upon the record. The question to be determined is not
one merely personal to Judge Loring, but it equally affects every
judge or justice of the peace who may hold an appointment as
Commissioner from the circuit court of the United States, for
the district of Massachusetts.

The statute of 1856, in the section relied on for this purpose,
provides that any judicial officer who shall continue to hold the
office of Commissioner for ten days after the passage of the Act,
shall be deemedto have furnished sufficient ground for impeach-
ment.
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The constitufioii establishes the Senate as the court to try
impeachments ; and the causes of impeachment, as prescribed
by that instrument, (part 2, chapter 1, section 2, article 8,) are
“ for misconduct and maladministration in their offices.”

The petitioners do not propose that this method should be
adopted.

This section also provides that a judicial officer, so continuing
to hold the office of Commissioner, shall be deemed “ to have
given reason for loss of public confidence, and furnished suffi-
cient ground ” “ for removal by address.”

We are to consider how far this provision has any binding
force. To do so, it is necessary to examine into the nature of
the constitutional authority to remove by address.

By the constitution, (part 2, chapter 3, article 1,) it is pro-
vided, in respect to judicial officers, that “ the governor, with
consent of the council, may remove them, upon the address of
both houses of'the legislature.”

No restriction or qualification is imposed upon the exercise
of this right. The history of the subject leads to the supposi-
tion that it was intended to enable the Commonwealth to be
relieved of officers who should, without official misconduct, be
found unfit for the place, either from insanity, incompetency,
disreputable character, loss of public confidence, or any such
cause as should render it for the public good that they should
be removed. The very nature of the grounds to which this
procedure was intended to apply, was such as to make it impos-
sible to enumerate and characterise them beforehand. Each
case must rest upon its own grounds, and address itself to the
judgment and discretion of those who are to act upon it. The
authority to make such removals is therefore given without any
definition or limitation of the causes on account of which it
may be exercised. The removal may be made, therefore, with-
out any assigned or assignable cause. As a power under the
constitution, it is arbitrary and irresponsible. Each body is to
perform its function, according to its own discretion, and there
is no right or power in any other body to control or revise its
action. But it is not left without suitable safeguards against
abuse. It requires the concurrent action of four separate and
distinct tribunals or departments. A removal can be effected
only by the concurrence of the judgment of eacli and all of the
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four. The executive power of removal is lodged in the governor.
The final discretion is with him. By the terms of the constitu-
tion, both the power and the ultimate discretion are confided to
the governor. The address is a mere preliminary to his action,
a necessary condition to the exercise of his power. It has not
the force of legislation. It imposes no duty or obligation upon
the governor. The whole is in his own discretion, and whether
he acts in accordance with the address, or refuses to act, no
power can revise his decision, as in cases of ordinary legislation.
This discretionary authority is conferred upon him by the con-
stitution, and no action of the legislature, and no power of
legislation, can compel him to the exercise of it.

The same is true of each of the other three departments in
the exercise of their respective functions.

These considerations are important in their bearing upon the
question as to what force shall be given to the declaratory pro-
visions of the Act of 1855. In this view it wotild seem to be
clear that the right, the duty and the responsibility which the
constitution confides to the several departments, in this respect,
cannot be enlarged nor restricted by any mere legislative act,
such as that of 1855, section 14. Our right to act is under the
constitution ; it is by that made discretionary. The removal is
to be accomplished by address and executive action, and not by
statute, resolve or any other form of legislation. If legislation
may declare causes of removal and “ reasons for loss of public
confidence,” it may limit the discretion conferred by the con-
stitution. If it may declare that certain acts “ shall be deemed’ ’

“ sufficient ground ” for removal, it may declare that certain
other acts shall not be deemed sufficient ground. If such legis-
lation is binding upon the House or the Senate, it is binding
upon the council, and upon the governor himself; and may be
carried to such an extent as to destroy the discretion of each,
and entirely change the conditions established by the constitu-
tion. Legislation requires the concurrence of only three of the
four departments who are charged with responsibility in cases
of removal from office. Indeed, under certain conditions, two
only may ordain a law. And it is noticeable that this very Act
of 1855 was the act of the legislature only, the governor having
refused his concurrence. Now, to hold the Act of 1855 to be
obligatory in this respect, would be to make it supersede the
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constitutional provision. It not only takes away tire discretion
of the Senate and House of Representatives who are to vote
the address, but also of the council, who have an equal dis-
cretion under the constitution in respect to removals, but no
voice in the legislation. Further than this, it imposes upon the
executive as a duty, that which, under the constitution, is a
power only, at his discretion.

The same considerations bear upon the 13th section of the
Act of 1855, so far as that section applies to the case of Judge
Loring. It is not necessary to consider here the power of the
legislature to declare any two offices incompatible, so far as it
may affect subsequent appointments. But such legislation,
when directed to one who already holds both of the two offices,
becomes a mere mandate,—a command to abdicate one or the
other of the offices. If effectual, it is a removal from office.
Mr. Loring was appointed a Commissioner of the Circuit Court
for the district of Massachusetts, in 1839, and has held the
commission ever since. In 1847 he was appointed Judge of
Probate. In 1855 an attempt was made to remove him from
the office of judge of probate, on account of his action as a
commissioner under the Act of Congress, for the delivery of
fugitive slaves. Upon the address being made to the governor,
he refused to remove him for this cause. Now, if the 13th sec-
tion of the statute of 1855 applies to the case of Judge Loring,
or is intended to apply to him, it simply forbids him longer to
hold the office of judge of probate. It would seem to be a
difficult undertaking to point out such difference between re-
moving him from the office, and forbidding him longer to hold
it, as would justify the doing of one by legislation, when the
other can be done only by executive authority upon address.

Inasmuch as the constitution provides that “ all judicial offi-
cers, duly appointed, commissioned and sworn,” (each of which
conditions exists in this case,) “ shall hold their offices during
good behavior” —with the sole proviso of a removal in the man-
ner pointed out by the constitution; and inasmuch as the con-
stitution itself provides the mode of determining as to good
behavior, by impeachment, it follows, conclusively, that if the
statute of 1856 is to be construed as mandatory upon Judge
Loring to vacate his office of judge of probate, it is in violation
of the constitutional tenure of his office, and it was no offence
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in him to disregard such an unconstitutional mandate; and
such disregard is no legal nor proper cause for his removal hy
address.

We do not question the power and the right of this legislature
to vote an address for the removal of Judge Loring, even if all
the positions herein maintained are conceded.

And it is urged that the legislature ought to take this step as
a vindication of its own authority, and to require a compliance
■with legislative injunctions. This position we regard as more
than doubtful, when viewed in relation only to the individual.
But when it is considered that by so doing we may seem to sub-
mit that discretion and responsibility which is reposed in us by
the constitution, to the unwarranted authority assumed by the
same statute, to control the discretion of future legislative
houses, it becomes our duty not to countenance, by our acqui-
escence, such an assumption.

We therefore recommend that the petitioners have leave to
withdraw.

For the Committee,

JOHN WELLS.
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The undersigned think it proper to place before the legislature
the different forms of petition which have, at this session, been
presented for the removal of Edward G. Loring from the office
of Judge of Probate for Suffolk County, and also Mr. Loring’s
Protest.

The first form of the petition is as follows:

“To the Honorable Senate and House of Representatives of
Massachusetts ,

in General Court assembled :—

“The undersigned, citizens of this Commonwealth, respect-
fully represent that his excellency, governor Gardner, in his
message of May 10, 1855, in which he declined acceding to the
address of the legislature for the removal of Judge Loring
from the office of Judge of Probate for the county of Suffolk,
made irse of the following language:—

“ 4 That removal should take place in a way unquestionably
constitutional; in such a manner, that while the obnoxious
individual is removed from his public post, no precedent is
established pregnant with evil to those who may come after
him, and so that punishment shall follow only a plain violation
of law. Such a course is open to the legislature to adopt. In
both branches an attempt was made to render the holding of
the office of Judge of Probate incompatible with that of the
Commissionership, under which Judge Loring s action was
deemed obnoxious and objectionable.’

Cominomucaltl) of ittassadjusctto*
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“ The undersigned respectfully call the attention of the legis-
lature to the fact, that the attempt to which the governor
alludes was successful, and that by statutes 1855, chapter 489,
under which the governor has acted by appointing the officers
required, it is enacted, section 14:

“ ‘Any person holding any judicial office under the constitu-
tion or laws of this Commonwealth, who shall continue, for
ten days after the passage of this Act, to hold the office of
United States Commissioner, or any office under the laws of
the United States, which qualifies him to issue any warrant or
other process, or grant any certificate, under the Acts of con-
gress named in the ninth section of this Act, shall be deemed
to have violated good behavior, to have given reason for loss of
public confidence, and furnished sufficient ground either for
impeachment or for removal by address.’

u Your petitioners further represent, that the said Edward
Greeley Loring docs still, now, after the expiration of more
than ten days aforesaid, in defiance of said law of this Common-
wealth, continue to hold and exercise the office of United States
Commissioner, an office which does qualify him to issue the
warrants and grant the certificates specified in the above quoted
section, and also the office of Judge of Probate for the county
of Suffolk.

“ Wherefore, your petitioners respectfully ask, that you will
take measures, by an address to his excellency, or by such other
method as to your honorable body may seem best, for the re-
moval of said Loring from his office as Judge of Probate.”

The second form of petition reads as follows:

“To the Honorable, the Senate and House of Representatives
of Massachusetts

“ The undersigned,citizens of Massachusetts, respectfully pray
your honorable bodies to take proper steps for the removal of
Edward Greeley Loring from his office of Judge of Probate, in
and for the county of Suffolk. They ask this action on the
ground of his infamous decision of the second of June, A. D.
one thousand eight hundred and fifty-four (1854) under the
fugitive slave Act,—a decision which points him out as wholly
unfit for the duties of an office, which, taking cognizance of the

2
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rights of widows and orphans, requires that its incumbent
should bo alike just and merciful.

“ They further ask it upon the ground that the people of this
Commonwealth have, by the emphatic vote of their legislature
of 1855, declared the said Edward Greeley Loring an unsuitable
person, in their judgment, to hold the said office of Judge of
Probate ; and also that he now persists in holding said office in
derogation of the laws of the Commonwealth.
“ Bostom, March 10, 1857.”

'lhis petition was presented in the Senate, as its indorsement
shows, by Mr. Mitchell, of Suffolk, April 9, 1857, and purports
to bo signed mostly by citizens of Boston.

The majority of the Committee on Federal Relations report
leave to withdraw on this petition. In their view the time at
which it was presented was too late to give the parties concerned
a hearing.

The undersigned respectfully differ from this conclusion of
the majority, inasmuch as,—

Ist. The remonstrant against the former petitions, and also
most of the petitioners, live within a very short distance of the
State House, and could have been notified at any time in less
than an half hour.

2d. The delay of the petition was no fault of the petitioners,
nor of any member of the legislature. The undersigned are
informed that the petition, with perhaps a single exception, was
fully signed as early as March 10. The delay was wholly in
consequence of the neglect of the agent to whom the petition
was intrusted.

The undersigned think the petition was received in time to
give it due consideration, as nearly a fortnight remained after
the petition was presented, before a report was to be made on
the other petitions for the removal of Judge Loring.

The undersigned therefore respectfully ask leave to consider
said petition as duly received, and to report on the same in con-
nection with the other petitions for the removal of the said
Edward Greeley Loring, as well as upon the Protest of the
remonstrant himself.
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The Protest is as follows:

“ To the Honorable the Joint Committee of the Senate and House
of Representatives on Federal Relations :

“ I, Edward G. Loring, Judge of Probate for the county of
Suffolk, respectfully submit, in answer to the petition of Francis
Jackson and others, asking for my removal from said office of
Judge of Probate,—

“ That—l have held the office of Commissioner of the Circuit
Court of the United States, to take bail and affidavits, and also
the said office of Judge of Probate, since the enactment of the
statute of Massachusetts, A. D. 1855, chapter 489, as the
petitioners allege.

“ That—l consider the said statute to bo unconstitutional in
the provisions to which the petitioners refer; that it had been
held to be unconstitutional by his excellency, the governor of
the Commonwealth, upon the opinion of the attorney-general
of the Commonwealth.

“ That the people of Massachusetts have made the constitution
the rule and measure of every man’s rights and duties under it;
and that every man, by claiming its rights of citizenship, and
more especially every magistrate, by taking lus oath of office,
pledges his faith “to support the constitution,” and thus make
that duty a solemn moral obligation to the people of Massa-
chusetts.

“ That—lf citizens are bound, and magistrates are sworn, “ to
support the constitution” against any thing, it is against uncon-
stitutional laws ; and the magistrate who furthers by obedience
or otherwise, directly or indirectly, and in any degree, an uncon-
stitutional law, violates his duty, and is guilty of perjury.

“And I respectfully claim, that in withholding all furtherance
from the statute, I directly fulfilled my duty as a citizen and a
magistrate, to the constitution and people of Massachusetts.

“ in submitting this answer to the committee, 1 respectfully
protest, that it is the meaning and purpose ol the constitution,
that the official action of judicial officers shall be inquired into,
only on impeachment, before theappointed tribunal, and accord-
ing to the due forms of law; that there is no other protection
for the judiciary against popular excitements, the dominance of
party and the legislation it fashions; and that I have appeared
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before the committee only because I would not avoid any tri-
bunal formed within the letter of the constitution ; and because
of my conviction that the committee, in the performance of its
duties, would assure exact justice to all persons, according to
the constitution and constitutional laws.

All of which is respectfully submitted.
Edward G. Losing, Judge of Probate.

“ Boston, March 9, 1857.”

Thus, then, the different forms of petition that have been
presented for the removal ofMr. Loring from the office of Judge
of Probate, are before the leg'slature, and also the Protest of
Judge Loring against the prayer of the petitioners.

The undersigned desire to call the attention of the legislature
to a point or two in the report of the majority of the Committee.
With much of the reasoning contained in that report, the under-
signed perfectly coincide, and also with some of the conclusions
to which the majority arrive.

The majority of the Committee admit the right of the legis-
lature to remove Judge Loring by address, because they say, in
their report, “ No restriction or qualification is imposed upon
the exercise of this right.” They then enumerate among the
sufficient causes for a judge’s removal by address, “loss of pub-
lic confidence,” Ac.

But it is evident, from the concluding part of the Majority
Report, that they consider the provisions contained in sect. 18,
chap. 489, of the Acts of 1856, rendering the holding of cer-
tain offices incompatible, unconstitutional. Yet one might
suppose, that their doubts on this point were not very grave,
inasmuch as an Order introduced in the early part of the ses-
sion, directing the Committee to inquire whether the above
enactment of 1855, in any of its provisions, requires either
repeal or amendment, to make it conform to the constitution,
lias been in the hands of the committee nearly the whole ses-
sion. Now the Majority Committee that signed the Majority
Report, further report on this Order, “ inexpedient to legislate.”

Thus, in one report they virtually declare the Personal Lib-
erty Bill, so called, of 1855, constitutional, and at the same

time, in the other report, they virtually declare the same Bill
unconstitutional.
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The undersigned are free to confess, that they are unable to
discover the logical ligament that binds these two conclusions
into a consistency.

Again, the majority of the Committee, in their report, say,
that if the legislative power “ may declare that certain acts
shall be deemed sufficient ground for removal, it may declare
that certain other acts shall not be deemed sufficient ground.”

The undersigned respectfully submit, that this conclusion by
no means necessarily follows from the premises ; because some
things are impossible from the very nature of things. Suppose
there is a monument standing on an illimitable level plain, and
you are situated directly west of the monument, it is clear you
could approach the monument only by going east. You could
not do it by going west, ho there are impossibilities in the
nature of other things. We hear people speak of moral impos-
sibilities and legal impossibilities. There are cases where you
may make as many affirmative laws as you choose, without
infringing upon a constitutional provision, when you cannot
make a single negative law without endangering the constitu-
tional provision itself. The majority of the Committee seem
partially to admit this fact, inasmuch as they infer from the
history of the subject, that either insanity, incompetency, dis-
reputable character, loss of public confidence, &c., would be
sufficient causes for removal by address.

Now this is the opinion, evidently, of the four men who con-
stitute the majority of the Committee, and if it is the opinion
of a majority of both branches of the legislature and the gov-
ernor, can they not, constitutionally, put this conviction into
the shape of a statute law ? If any subsequent legislature and
governor think the causes enumerated in the preceding law,
insufficient cause for removal, they will of course repeal or
modify said law. For popular sovereignty is an admitted axiom
in our constitution. This subject will be further considered in
another part of this Report.

The undersigned are-aware, that objections have been raised
in respect to some portions of the Act referred to by the peti-
tioners, on the score of constitutionality. It docs not, however,
follow, because objections have been raised to the constitution-
ality of an Act, that said Act is therefore unconstitutional. The
objections'may not be valid. Neither does it follow, even pro-
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vided some portions of an Act may be unconstitutional, that the
whole Act is therefore unconstitutional.

The point in this case, to be settled, is, has chap. 489, of the
Acts of 1855, been authoritatively decided to be unconstitutional
in any of its parts ? And, especially, has it been decided to be
unconstitutional in those parts which relate to the incompatibil-
ity of offices ? Even the protestant against the petitioners, will
not probably claim that it has been so decided.

To be sure, Judge Loring, in his Protest of March 9, 1857,
says: “ I considered the said statute unconstitutional, in the
provisions to which the petitioners refer.” But this is only the
opinion of an individual, and may be counterbalanced by the
opposite opinion of any other individual equally learned and
respectable.

Afterward, Mr. Loring refers to the objections of the gover-
nor, as urged in his Message of May 21, 1855. Yet nothing
is claimed to be authoritatively decided in this.

Some individuals, it is well known, have said, that chap. 489,
of the Acts of 1855, seeks to legislate judges out of office. It
is difficult to understand how such a conclusion can be legiti-
mately drawn from the provisions of the law itself.

That the legislature of 1855, did not claim to remove judicial
officers by ordinary legislation, is evident from sect. 12, chap.
489, of the Acts of 1855. Sect. 14, of the same Act, is also a
kind of declaratory section, or rather, perhaps, explanatory of
the effect the legislature intended section 13 to have.

Again, it has been urged against chap. 489, of the Acts of
1855, that some of its provisions attempt to construe and declare
the intent and meaning of a provision of the constitution. But
does it do this to a greater extent than do several other laws
upon our statute book? Your Committee think not, inasmuch
as they find in the constitution, part 1, art. 26, this provision,
viz.: “No magistrate or court shall demand excessive bail,
Ac.” And yet, in 1834, a law was passed, that “no person
shall bo arrested or held to hail” for a sum less than ten dol-
lars, and could not the next legislature have passed alaw saying
that no person shall bo held to bail for a sum less than one
hundred dollars ? This law seems to “ construe and define the
intent and meaning ” of a constitutional provision, in part at
least.
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Again, past legislatures have taken it upon themselves to
regulate when, and on what terms, bail may be required in
actions on contracts,—and what offences in criminal actions
may be bailable and what not, and even in some cases to fix the
amount of bail.—See R. S. under the head of Bail, or the Acts
of 1784, 1821, 1834.

On application of any prisoner, who has been committed for
a bailable offence, to certain justices specified, said justices
“ may inquire into the case, and admit such prisoner to bail.”
Now mark the provision. “ Provided, That no person shall bo
admitted to bail ” in a less sum than was required by the order
of commitment.—Chap. 135, sect. 22, R. S.

Here is a clear limitation by the legislature, as the justice
who makes inquiry into the case, cannot bail for a sum loss than
the sum required by the original order of commitment, although
said justice may think that bail excessive. Are these laws con-
sidered unconstitutional ? Probably not. Then if the legisla-
ture can fix these points with regard to bail, may it not in
respect to the provision for removal by address, declare that
certain acts, such, for instance, as drunkenness or lechery, shall
be one sufficient cause for removal by address ? Would this
construe and define the meaning of a constitutional provision
any more than the cases just cited do ?

The undersigned barely refer to this, incidentally, it being a
query in their minds.

Is it contended that declaratory acts are unconstitutional ?

certainly other declaratory acts of this kind, appear upon the
statute book. For instance, the constitution of Massachusetts,
chap. 6, sect. 7, reads thus: “The privilege and benefit of the
writ of habeas corpus shall be enjoyed in this Commonwealth
in the most free, easy, cheap, expeditious and ample manner,
and shall not be suspended by the legislature except upon the
most urgent and pressing occasions, and for a limited time not
exceeding twelve months.”

Yet the Revised Statutes, chap. 111, go on to define what
persons may be entitled to the privilege of the writ of habeas
corpus, and declare that three classes of persons shall not be
entitled to this writ.

The right of trial by jury is a constitutional right. Yet the
legislature has taken upon itself, by a declaratory act, to define
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in part, at least, the duties and rights of jurors. And the courts
have charged juries under this act, thus establishing its consti-
tutionality.

Ho the legislature of 1855, put in sect. 14, of chap. 489, of
the Acts of 1855, as declaratory that in their view, certain judi-
cial officers, pursuing a certain line of conduct, should be
removed by address, or by some other constitutional mode. If
this legislature agree with the views of the legislature of 1855,
as expressed in the declaratory section above referred to, they
will probably act in accordance with said declaratory section.
If they do not coincide with the views of the legislature of 1855,
upon this subject, then your committee think this legislature is
bound to repeal or modify said Act of 1855, in the same manner
that they would be bound to repeal or modify the jury law, or
the law declaring what classes of persons shall be entitled to
the writ of habeas corpus, provided they thought the provisions
of those declaratory laws improper.

In respect to the opinion of the judges of the supreme
court, to which his excellency was pleased to refer in his Mes-
sage of May 21st 1855, your Committee beg leave to quote
from the very able and elaborate report of the joint special
committee of the last legislature, to whom was referred so
much of the governor’s Address as relates to the Act concern-
ing the rights and liberties of the people of Massachusetts.
The report is signed,

For the Committee,
Henry H. Briggs,

(Now Judge Briggs.)
The following are the concluding remarks of that committee

upon the particular point above referred to. [House Doc. 107,
pp. 11 and 12.]

“If the legislature is in possession of the whole ‘opinion’
given by the judges, there seems to be no way of explaining so
singular an opinion, and no way of reconciling it with the sup-
posed intention of that anomalous provision of our law which
authorizes the requiring of their opinion in such cases, than to
conclude, that in their extreme reluctance, oft avowed, to go
beyond what a strict construction of the law demands, they
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could, with propriety, give this simple general answer to a ques-
tion which might have been propounded in terras as general,
and not necessarily applicable to the subject to which the ques-
tion was intended to apply. ‘ln reply to a question propounded
by me, they state,’ <fec. If this statement of the judges is all
that wo have emanating from that department, relating to the
law of 1855, we respectfully submit that it is still an open ques-
tion, whether the principle of law announced is applicable
thereto, and that his excellency has misconceived the extent
and operation of this doctrine of the judges, when he construes
it into a declaration on their part, that certain things sanctioned
by this law could not be legally or rightfully done. We can-
not believe that the judges intended to declare that a writ of
habeas corpus could not, in any event, issue from a State court
to take a person claiming its protection out of the custody of
a commissioner acting under the ‘ Fugitive Slave Act,’ or of
any officer acting under authority or process issuing from such
commissioner.”

“ This is the only case, it would seem, where the ‘ opinion ’

of the judges would appear to affect the law; and surely this
proposition is far enough from thatbroad and indefinite principle
of law announced by them. The case is not necessarily com-
prehended in the principle, and the principle does not neces-
sarily apply to the case—so far from it, that in fact it seems
clearly and positively inapplicable.

“ Wc say that we do not believe such to be the intention of
the judges, because in ‘ Sims’ case ’ this very proposition was
involved, and the question actually raised, and was purposely
left undecided by the court.”

“ The court (not the judges) in that case, in the regular
exercise of its judicial powers, say: ‘An obvious question
occurs here, namely, How far it is competent for the court, by
a writ of habeas corpus to the marshal, to take a person from
the custody of another tribunal, court, or magistrate,’ Ac.; but
although the question obviously occurs in the case, they say,
‘it is not, perhaps, of much importance;’ but farther on they
say, ‘ we do not mean to say that this court will in no case issue
a writ of habeas corpus, to bring in a party held under color of
process from the courts of the United States, whose services,

3
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and the custody of whoso person is claimed under authority
derived from the laws of the United States.”

“It cannot be supposed, wo repeat, that the court would
reverse its opinion given in a case regularly before them, in an
ex parte opinion; neither should such an opinion be held as
authoritative and binding upon the judgment of the legisla-
tme, consideicd, as it must be, as no more than an unwillin 0*
expression of opinion, under the force of a doubtful, yet impera-
tive provision of law, while they have declined to invest that
opinion with the sanction and authority of a judgment of
court.”

“ Certain it is, that the supreme court have not , as yet, pro-
nounced the Act of 1855 unconstitutional. Even should it
appeal' that the judges ‘ have stated,’ in reply to questions pro-
pounded in conformity to law, that, in their opinion, it is
repugnant to the constitution of either the State or the United
States, it cannot be pretended that the legislature or the execu-
tive, is bound by a mere opinion, which no individual is bound
by, and which the judges themselves have expressly declared
would not have the binding force of a precedent in the very
court which the same judges constitute.”

Such was the view of Judge Briggs, and a majority of the
large joint committee of which he was the House chairman, in
185(3.

In the Act of 1855, chapter 489, entitled, An Act to protect
the Rights and Liberties of the People of the Commonwealth of
Massachusetts, it is enacted:—

Sect. 13. No person who holds any office under the laws of
the United States which qualifies him to issue any warrant or
other process, or to grant any certificate under the acts of con-
gress named in the ninth section of this act, or to serve the
same, shall at the same time hold any office of honor, trust or
emolument, under the law rs of this Commonwealth.

Sect. 14. Any person holding any judicial office under the
•constitution or laws of this Commonwealth, who shall continue
for ten days after the passage of tin's act to hold the office of
United States Commissioner, or any office under the laws of
the United States which qualifies him to issue any warrant or
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other process, or grant any certificate under the acts of con-
gress named in the ninth section of this act, shall he deemed to
have violated good behavior, to have given reason for loss of
public confidence, and furnished sufficient ground, either for
impeachment or for removal by address.

Judge Loring admits that he has held an office under the
Lnited States which qualifies him to issue warrants and grant
certificates under the acts of congress named in the ninth section
ot the 489th chapter of the Acts of 1845, since the enactment
of the statute of Massachusetts, A. D. 1855, chapter 489.

It was proved before the Committee that said Judge Loring
had exercised some of the functions of a United States Com-
missioner more than thirty times since the enactment of the
law of 1865, forbidding him so to do.

It seems that the legislature of 1855 deemed that any judge
of Massachusetts who should violate the law in the manner
Judge Loring admits he has done, would furnish sufficient
ground for removal. The legislature of 1856 were not asked
to remove Judge Loring, or any other judicial officer, either by
impeachment or address, and, therefore, had no opportunity to
say whether they agreed with the views of the legislature of
1855, as expressed in section 14, of chapter 489, of the Acts of
1855. But they were asked to amend and also to repeal said
Act of 1855, and after a most thorough discussion of said Act,
refused either to repeal or amend it, thus giving the sanction of
the legislature of 1856 to the constitutionality of the Act of
May 21, 1855.

The governor also has admitted its constitutionality by acting
under it, in the appointment of commissioners.

The courts, too, have acted under its provisions, and thus
have given their sanction to the constitutionality of such of the
provisions at least, as they have acted under.

The law has never been authoritatively declared to be uncon-
stitutional.

The undersigned are aware that the legislature is not the
branch of government in which the constitution vests the power
of declaring upon the constitutionality of any law upon the
statute book; nevertheless, the undersigned think that any
legislature, deeming a law upon the statute book unconstitu-
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tional, would be bound to repeal or amend it. Two legislatures
have been in session since the passage of the Act of May 21,
1855, and yet the Act stands unrepealed and unamended.

So long, therefore, as the Act stands upon the statute book
of Massachusetts unannulled by any decision of the supreme
court, in respect to its constitutionality, it must be deemed a
law of Massachusetts, and should be respected as such by the
magistrates and citizens of Massachusetts. If the provisions of
one law may be violated with impunity by magistrates or citi-
zens, simply because they, as individuals, may believe them
unconstitutional, so by parity of reasoning may any other law
be violated. And anarchy would be the certain and unavoidable
result of such a state of things.

Although this legislature is not the tribunal before which the
constitutionality of this law is to be tested, if tested at all, yet
inasmuch as this legislature is called upon to act under some
of the provisions of said law, the undersigned deem it proper
to inquire whether any precedents exist touching the points
upon which the legislature is called upon to act.

The first question which presents itself is, can the legislature
legally render the holding of any two offices, not specially ren-
dered inseparable by the constitution, incompatible ?

This question involves three distinst cases which are liable to
occur:—

Ist. Where a man holds an office under the constitution, and
is afterwards elected or appointed to another office created by
the legislature, but declared by said legislature incompatible
with said office now held under the constitution.

2d. Where two offices are held by one man under the consti-
tution or laws of this Commonwealth, and subsequently the
legislature, by an Act, declares these two offices incompatible.

Bd. Where one office is held under the United States, and
another under this Commonwealth, and the legislature enacts a
law declaring said offices incompatible.

In respect to offices under the first case named above, the
undersigned are not aware that any difference of opinion exists.
All, it is believed, admit “the constitutional power of the legis-
lature to prohibit officers, whose functions they prescribe, and
whose offices they create and may abolish, from the pursuit of
occupations, or the holding of other offices, whose duties they
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may think inconsistent with the proper discharge of their pre-
scribed duties.”

In respect to the second and third cases, your Committee are
aware that some few, and, so far as they know, very few per-
sons, take the ground that two offices, of which one man is
already the incumbent, cannot be rendered incompatible by any
legislative Act, in respect to the individual now in possession of
said offices.

This would seem to be the view of tire majority of the Com-
mittee, and also of Judge Coring himself, inasmuch as he says
in his Protest of March 9, 1857: “ I have held the office of
Commissioner of the Circuit Court of the United States, to
take bail and affidavits, and also the said office of Judge of
Probate, since the enactment of the statute of Massachusetts,
A. D. 1855, chapter 489, as the petitioners allege.”

Judge Coring, by holding these two offices after the legislature
has declared them incompatible, does of course take the ground:

Ist. That the legislature can pass no law which can oust him
from the Commissionership which he now holds. This the under-
signed unhesitatingly admit.

2d. lie must take the position, that the legislature can pass
no Act touching the holding of these two offices at the same
time, which shall bo just ground of his removal by address from
the office of Judge of Probate, though he may continue to hold
the two offices in direct defiance of the expressed will of the
legislature.

The legality of this position the undersigned do not admit.
The law rendering the holding of these two offices incom-

patible, may not of itself remove a judge from his office, though
it might be supposed that any judge who had a cherishedrespect
for a republican form of government, and any decent regard
for the popular will, would quietly resign one of the offices,
when the people had declared, through their legally constituted
agents, said offices incompatible. For what is a law in a repre-
sentative republic, but the will of the people, expressed through
their legally constituted agents? Ndw, this will of the people
of Massachusetts, in respect to any of her citizens holding the
office of slave commissioner, under the United States, and at
the same time the office of judge of probate, under the laws
of Massachusetts, has been emphatically expressed by the Act
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of May 21, 1855. Nevertheless, Judge Loring continues to
hold the two aforesaid offices in defiance of the public sentiment
of Massachusetts, embodied in 1855 into a law. In this the
undersigned think Judge Loring has furnished sufficient ground
for removal by address, even if there were no other cause of
removal.

Otherwise, we should abandon a fundamental principle in our
government, to wit, the accountability of public servants to the
people. The people have carefully retained in their constitution
the power to recall their public servants to an account, and to
dismiss them into private life if they see fit.

The annual return of elections secures this power to the
people, in respect to legislative and executive officers. The
removal by address secures the same thing in respect to judicial
officers.

Mr. Jefferson, in a letter to Mr. Cory, dated October 31,1823,
says, on the subject of accountability to the people: “ It should
be remembered, as an axiom of eternal truth in politics, that
whatever power in any government is independent, is absolute
also; in theory only at first, while the spirit of the people is
up, but in practice, as fast as that relaxes. Independence can
be trusted nowhere but with the people in mass, They are
inherently independent of all but moral law.”

Mr. Jefferson, as is well known, always lamented that the
power of removal of judges by address, was not incorporated
into the constitution of the United States. In a letter to Thomas
Ritchie, dated December 25,1820, speaking of the judges of the
supreme court, Mr. Jefferson says: “Having found, from ex-
perience, that impeachment is an impracticable thing, a mere
scare-crow, they consider themselves secure for life; they skulk
from responsibility to piiblic opinion,” <fec.

Again, in a letter to Mr. Cory, he says: “Our different States
have differently modified their several judiciaries, as to the
tenure of office. Some appoint their judges for a different
term of time ; some continue them during good behavior, and
that to be determined on the concurring vote of two-thirds of
each legislative house. In England they are removable by a
majority only of each house. The last is a practical remedy ;

the second is not.”
Thus it will be seen that Mr. Jefferson coincided with John
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Adams, and with our other Massachusetts fathers, in their idea
of removal by address. This idea of removal of judges by
address, by a majority only of each house, has been affirmed
and reaffirmed by the people of Massachusetts.

The undersigned beg leave to refer the legislature to the
report of the Committee on Federal Relations, for 1855, House
Document, No. 98, in which the power of removal by address
is fully examined, and the authorities and votes on the subject
are given.

Mr. Loring says, in the closing sentence of his Protest of
March 9th, 1867: “In submitting this answer to the commit-
tee, I respectfully protest, that it is the meaning and purpose of
the constitution, that the official action of judicial officers shall
be inquired into only on impeachment, before the appointed
tribunal and according to due forms of law; that there is no
other protection for the Judiciary against popular excitements,
the dominance of party and the legislation it fashions, and
that I have appeared before the committee only because I would
not avoid any tribunal formed within the letter of the consti-
tution,” &c.

In the last clause of this sentence, Judge Loring seems to
think lightly of the power of removal by address, and indicates
certainly that in his opinion, such power is notin accordance
with the spirit of our constitution, inasmuch as he designates it
as a tribunal formed only within the letter of the constitution.
The undersigned think Judge Loring will find, on consulting
the debates in the constitutional convention of 1820, that many
of the eminent men of that day thought far otherwise. In
fact, they regarded this power as more in accordance with the
popular rights than impeachment itself. They claimed it as
the great bulwark which was effectually to secure the com-
munity against the danger of being burdened with judges who
might be notoriously profligate or licentious, grossly intemper-
ate or vicious in their private habits, or manifestly destitute of
the instincts of liberty, and utterly regardless of the moral
sentiment of the State.

To secure themselves and community against such contingen-
cies. they wisely retained the power of removal by address as it
originally stood in the draft of 1780. The fact that this power
has be iso seldom used, is a worthy comment upon the moral
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uprightness of character and general devotion to freedom which
have heretofore characterized the great body of the Massachu-
setts judiciary, and also proof that the people of Massachusetts
are enlightened enough to use the power they have reserved to
themselves, with justice and moderation.

In the first part of the above quoted sentence, Judge Loring
seems to have misapprehended the ground on which the peti-
tioners ask for his removal from the office of judge of probate,
inasmuch as he speaks of official action.

The undersigned are not aware that any one has petitioned
for the removal of Mr. Loring from the office of judge of pro-
bate on the ground of corruption or maladministration in that
office; but on the contrary, for acts done outside of his official
action as judge of probate, which acts, the petitioners think,
unfit to be done by any man who holds the office of judge of
probate in Massachusetts, to wit: The great crime of making a
man a slave on the soil of Massachusetts, in defiance of law,
in defiance of the established rules of evidence, in absolute
defiance of the expressed moral sentiment of Massachusetts;
and also because he continues to hold the offices of judge of
probate and slave commissioner, notwithstanding a law of
Massachusetts declares these offices incompatible.

But it is said that Massachusetts has no right to make such a
law.

Let us examine the precedents. The constitution declares
certain offices incompatible. Such offices cannot be made com-
patible by any act of the legislature ; but it by no means fol-
lows that the legislature cannot add to the list of incompatible
offices.

Has the legislature ever added to the number of incompatible
offices ?

On March 3, 1810, the legislature passed a law, rendering
certain offices incompatible*, as follows :

“ No person who holds
the office of attorney-general, district-attorney, justice of the
court of common pleas, clerk of the same court, or sheriff,
shall hold the office of county treasurer.”

Now, if the law of 1810 was constitutional, then most cer-
tainly the law of 1855 must be constitutional also, so far at least,
as it affects the incompatibility of offices.

Your Committee ask particular attention to the facts in
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regard to this law. This law remained unquestioned upon the
statute book for about twenty-five years. But this is not all.
When the statutes of Massachusetts were to be revised, the Hon.
Charles Jackson, the Hon. Asahel Stearns and John H. Ash-
mun, Esq., were appointed to make this revision, and on the
death of Mr. Ash mun, the Hon. John Pickering was appointed in
his stead, men holding the very first rank in the legal profession.
Now had this law been unconstitutional is it probable it would
have passed unscathed through the hands of these commission-
ers? Yet it did pass through, and is still retained in the body
of the Revised Statutes.

Then there is another significant fact bearing upon the point
now under consideration. In the convention of 1820, the reso-
lution, which provides that judges of courts and United States
officers shall not hold certain offices, being under consideration,
the Hon. Elijah Alvord, of Greenfield, a man of the highest
integrity and moral worth, and of great influence in the con-
vention, moved, on December 25th, to amend, by adding after
the provision that judges of courts of common pleas shall hold
no other office, except of justice -of the peace and militia offices
—“provided

, hoivever, that this amendment shall not operate
to deprive any such judge of any office which he now lawfully
holds.”

Mr. Webster scouted the idea of making a difference between
those now holding office and those who might hereafter be
appointed to office, and thought that if the amendment should
operate immediately upon any officer included in it, it ought to
operate on all. He was against the amendment.

Mr. Alvord said it was a different question, whether a person
holding a certain office should be eligible to another, and
whether such person shall be deprived of an office of which he
is now lawfully invested. He could not reconcile it with his
notions of justice, that persons who had accepted offices under
the constitution should be deprived of them by the creation of
an incompatibility by an alteration of the constitution.

Messrs. Lawrence, of Groton, Lincoln, of Worcester, Willard,
of Fitchburg and Walker, of Templeton, spoke against the
amendment. The amendment was negatived. [Massachusetts
convention of 1820, page 403.]

Thus then, the policy of the State, as to the application of
4
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incompatibility of offices was established beyond a doubt, to
wit, that incompatibility may operate equally upon all,—upon
the person in actual possession, as well as upon the person
appointed to office subsequently to the passage of the Act ren-
dering the offices incompatible.

This action, too, was taken in the very face of a protest put
iu, as an amendment, by a distinguished member of the con-
vention, asking the convention to except those judges who
already lawfully held offices, now about to be rendered incom-
patible. The convention, after debate and deliberate consider-
ation, refused to make any exception in favor of the judges.

Thus the antiquated doctrine of vested rights in an office was
repudiated by Massachusetts. In fact it never got a footing in
Massachusetts, inasmuch as the constitution itself, part 1,
article 4, expressly says, “ the idea of a man being born a mag-
istrate, lawgiver, or judge, is absurd and unnatural.”

Again, (article 5,) all officers of government, whether legis-
lative, executive or judicial, “ are at all times accountable to
them,” viz., to the people.

On March 12, 1784, the legislature enacted a law prohibiting
any sheriff from appearing as counsel or attorney iu any court
of this Commonwealth.

In 1855, every court established by the laws of this Com-
monwealth was prohibited from any jurisdiction whatever in
respect to naturalization of aliens under the laws of the United
States. That is, the function of naturalizing foreigners was
deemed incompatible with the office of Massachusetts judge.

In 1856, the compatibility of these two functions was restored
to the higher courts.

Then again, the Act of 1843, commonly called the Latimer
law, forbid Massachusetts magistrates to act under the law of
1793, in respect to “ fugitives from service and labor.” Yet by
this Act, jurisdiction in all cases of the extradition of fugitives
from service or labor was vested “in any magistrate of a
county, city or town corporate,” and therefore, as Judge Cor-
ing justly says, in his Protest ofFebruary 9,1855, in any person
holding a commission of justice of the peace.

Now all these magistrates became United States officers the
moment they acted under the Act of 1793. Because the
supreme court has decided that exercising powers conferred by
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congress, is holding office under the United States. [ Jackson v.
Row, National Intelligencer, Dec. 23, 1815.]

Then on the ground assumed by Mr. Loring, in his Protest of
March 9, 1857, could these magistrates be forbidden consti-
tutionally to act under the law of 1793? They were forbidden
so to act, by the law of 1843, and that law has never been
declared unconstitutional.

If the undersigned had any doubt that Massachusetts had
the constitutional right to render the holding of the office of
judge of probate or any other State office incompatible with the
holding of an office under the United States, the decision of
the supreme court in the Prigg case, would dissipate that
doubt.

It does not help the matter for Mr. Loring to say, the United
States slave commissioner is one officer, and the judge of pro-
bate is another officer, and that when I act as judge of probate
I am no longer slave commissioner, and when I act as slave
commissioner I do not do it by virtue of the commission that I
hold as judge of probate, whereas the magistrates who acted
under the law of 1793, acted in virtue of the commission they
held as State magistrates.

This, at first blush, seems plausible, yet on examination it
will be found to be a distinction without a difference.

Besides, this is not the material point. Commissioner Loring
and Judge of Probate Loring are after all one and the same
man, and it matters not with Massachusetts whether Mr. Loring
makes a man a slave by virtue of his commission as United
States commissioner, or by some additional function conferred
upon him by the United States in consequence of his holding a
commission as judge of probate in Massachusetts, as was the
case under the law of 1793. Therefore so long as Mr. Loring
holds the office of slave commissioner under the United States,
Massachusetts says to him, “ be no officer of mine.”

State magistrates acting under the Act of Feb. 12, 1793,
became, in consequence of that action, office holders under the
United States, according to the decision of the United States
supreme court in the case of Jackson v. Row, above referred
to. Now, then, could the State legislatures make these two
functions, to wit: the function of State magistrate and the
function of United States slave-catcher, incompatible ? If they
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could, thou it follows as a necessary consequent, that they can,
constitutionally, make other State offices incompatible with a
similar function or office conferred by the United States.

The supreme court of the United States, in the Prigg case,
distinctly decided this point in respect to the law of Feb. 12,
1793. The court say : “As to the authority so conferred upon
State magistrates, while a difference of opinion has existed, and
may still exist, on this point, in different States, whether State
magistrates are bound to act under it, none is entertained by
this court that State magistrates may, if they choose, exercise
that authority unless prohibited by Slate legislation.” That is,
State legislatures could prohibit these State magistrates from
acting as slave-catchers under the law of 1793, or in other
words, they could make the office of judge of probate incom-
patible with the slave-catching function.

Then, does it not follow, as a just deduction from this deci-
sion, that State legislatures may make the office of judge of
probate incompatible with the office of United States slave
commissioner under the Bill of Sept. 18, 1850, especially as
the Bill of 1850 is entitled, and is, “An Act to amend, and
supplementary to the Act” of 1793 ?

Views similar to those held in Massachusetts, in respect to
the constitutionality of making offices incompatible, are enter-
tained by other States in this Union. Take Virginia for instance.

Under the head—Disabilities to hold office—Virginia Code,
1849, chap. 12, p. 84, occurs the following: “ A person holding
office under the United States.” Sect. 2. “No person shall be
capable of holding any such post, (to wit: State office,) who
holds any post of profit, trust or emolument, civil or military,
legislative, executive or judicial, under the government of the
United States, or who receives in any way from the United
States, any emolument whatever.”

This, the undersigned think, may be called incompatibility in
fulh

From the legislative precedents, and the decisions of the
supreme court of the United States above quoted, the under-
signed come to the conclusion, —

Ist. That sect. 13, of chap. 489, of the Acts of 1855, is con-

stitutional.
2d. That as Judge Boring has violated, and continues to vio-
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late, the provisions of said section, thus placing himself in man-
ifest defiance of law, therefore, the said Judge Loriug has given
reason for the loss of public confidence, and furnished sufficient
ground for removal by address.

The undersigned now ask attention to a few points contained
in Judge Loring’s Protests.

Ist. Judge Edward Greeley Loring, in his Protest of Feb. 9,
1855, expressed great reverence for law, and declared, with
apparent sincerity, “ That security will be lost when magistrates
shall shape their official action by their own or the popular
feeling, instead of standing' lazvs.”

2d. Judge Loring laid it down as a principle, that “ magis-
trates do not make the laws, and it is not for them to usurp or
infringe upon that high power,” &c.

Bd. Judge Loring, in that Protest, affirmed, that at the time
his duties as commissioner to take “ hail and affidavits,” were
enlarged in 1860 to the high function of slave commissioner, he
“ was not notified that the government of Massachusetts, or
either the executive or legislative branch thereof, regarded the
two offices as incompatible,” &c.

4th. From these above protestations of reverence for law,
from the reiterated declaration that no Massachusetts law forbids
Massachusetts judges of probate to excercise the functions of
United States slave commissioner, and from the urgent plea
that neither the executive nor legislative branch had, at
any time, given notice that the exercise of the functions of
slave commissioner by a person holding the office of judge of
probate, was distasteful, or in any way repugnant to the moral
sentiment of Massachusetts; from all these, set forth as they
are in Judge Loring’s Protest of Feb. 9, 1855, the undersigned
submit, that the fair inference is, that if he, Judge Loring, had
been notified, either by the legislative or executive branch, that
the office of slave commissioner was in any degree incompati-
ble with the office of judge of probate, he would cheerfully
have obeyed the notification. What followed ?

Although Massachusetts did consider him before notified, by
the spirit of liberty that breathes in her constitution, by the
fact implied in the early judicial decisions of her courts that a
slave could not breathe on the soil of Massachusetts, by the
legislative enactments of 1843,by the solemn legislative Resolves
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of 18.)0, in fine, by licr wliole past history,—yet, waiving all
these, accepting the suggestions of Judge Loring himself,
strengthened by the additional suggestions of Governor Gardner
and his direct assertion in his Message of May 10, 1855, that
“suck a course is openfor Ike legislature to adopt,” the legis-
lature of 1855, by solemn enactment, did declare the two above
named offices incompatible.

Turning now to the Protest of Judge Loring, dated March
9th, 1857, two years and one month to a day from the date of
his former Protest, the undersigned are suprised to find,—

Ist. That Judge Loring has reversed his position, and from
a reverent disciple of law, has become an open defier of law.

2d. That he has set at naught his own advice, repudiated his
own expressed principles, and does himself, the very thing
which in 1855 he declared no upright magistrate could do, to
wit; He has followed his own “ feeling instead of standing
laws.”

3d. That if he does not positively declare in terms directly
opposite to his Protest of 1855, that magistrates may actually
make the laws, yet he does imply in his Protest of 1857, that
they may nullify laws, and thus virtually become law-makers.

4th. That when thus disregarding the conscience, setting at
defiance the public sentement, and publicly contemning the law
of Massachusetts, Judge Loring complacently declares that he
is performing his duty as a “ magistrate ” and a “ citizen.”

These conclusions, in the opinion of the undersigned, are
clearly deducible from the Protest of Judge Loring; but in
order that the legislature may draw their own inferences direct
from the words of Judge Loring himself, they ask leave to pre-
sent those portions of the Protests from which the above con-
clusions are drawn.

Extracts from Judge Loring’s Protest of March 9,1855, p. 4.
“ Magistrates do not make the laws, and it is not for them to

usurp or infringe upon that high power; therefore, if they are
honest, they administer the laws as they are committed to them.
On this depends the security of every thing the law protects;
and that security will be lost when magistrates shall shape their
official action by their own or the popular feeling, instead of
1 standing laws.’ ”
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We omit the next paragraph, as it has no direct bearing upon
the points under consideration, and then quote the concluding
part of the Protest entire.

“ And I respectfully submit, that when (while acting as a
commissioner) I received my commission as judge of probate,
no objection was made by the executive of the Commonwealth,
or of any other branch of the government, to my further dis-
charge of the duties of a commissioner; nor at the passage of
the Act of 1850, when the jurisdiction aforesaid was given to
commissioners of the circuit courts of the United States, nor at
any lime since, was I notified that the government of Massachu-
setts, or either the executive or legislative branch thereof,
regarded the two offices as incompatible

,
or were of opinion that

the same qualities and experience which were employed for the
rights and interests of our own citizens should not be employed
for the protection of all the legal rights of alleged fugitives
from service or labor, under United States Act of 1860.”

“ I make these latter remarks only for the purpose of bring-
ing respectfully to the notice and clear apprehension of your
honorable bodies the extreme injustice and want of equity that
would be involved in the removal of a judge from office for the
past discharge of other official duties not by law made incom-
patible with his duties as judge,

against his exercise of which
no official objection had ever been raised, and which were
created and imposed on him by that law of the land which is
the supreme law of Massachusetts.”

“ And, in answer to the prayer of the petitioners, I claim as
facts, that the extradition of fugitives from service or labor is
within the provisions of the constitution of the United States;
that the United States Act of 1850 was, and is, the law of the
land; and by the decision of the supreme judicial court of this
Commonwealth, obligatory on all its magistrates and people;
that action under the said Act was lawful, and not prohib-
ited by any Slate law to the judicial officers of the State

,
and

was in conformity with the official oath of all officers of the
State to support the constitution of the United States.”

“ And I respectfully submit to your honorable bodies, that
when the petitioners ask you to punish a judicial officer for an
act not prohibited by any statute of Massachusetts

,
but lawful
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under those statutes, and imposed by that law of the land which
is the law of Massachusetts, they ask of you an abuse of power
for which the legislative history of Massachusetts furnishes no
precedent.”

Extracts from Judge Loring's Protest of March 9, 1857.
“ Edward G. Loring, Judge of Probate for the county of

Suffolk, respectfully submit, in answer to the petition of Fran-
cis Jackson and others, asking for my removal from said office
of judge of probate, that I have held the office of commis-
sioner of the circuit court of the United States, to take bail
and affidavits, and also the said office of judge of probate,
since the enactment of the statute of Massachusetts, A. D.
1855, chapter 489, as the petitioners allege.”

“ That, if citizens are bound and magistrates are sworn to sup-
port the constitution against any thing, it is against unconstitu-
tional laws; and the magistrate who furthers by obedience or
otherwise, directly or indirectly, and in any degree, an uncon-
stitutional law, violates his duty and is guilty of perjury.”

“ And I respectfully claim, that in withholding all further-
ance from the statute, on which the petitioners found their
prayer, I directly fulfilled my duty as a citizen and a magistrate,
to the constitution and people of Massachusetts.”

Judge Loring, it seems, thinks the fugitive slave Bill,—a Bill
which makes the practice of the Christian virtues a crime,—
which strikes down the great right of trial by jury, and suspends
the privileges of the writ of habeas corpus, constitutional, —

although the United States constitution declares that such writ
“ shall not be suspended unless when, in cases of rebellion or
invasion, the public safety may require it.” But the law, mak-
ing the office of judge of probate in Massachusetts incompatible
with the function of United States slave commissioner, is, in
Judge Boring’s judgment, unconstitutional.

Now, if the legislature cannot make these two offices incom-
patible, and if, according to Judge Boring’s view, a judge can-
not be justly removed by address for discharging the functions
of a United States slave commissioner, then, for aught the
undersigned can see, Mr. Loring has a vested right in the office
of judge of probate, so secured that he cannot be reached,
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though lie shock (he moral sentiment of the people of Massa-
chusetts three hundred times in a year, by exercising as many
times the functions of his commissionership.

Is the legislature prepared to indorse and sanction such pre-
posterous doctrine ?

That the case is not overstated, the undersigned think is evi-
dent, from Judge Loring’s own words. Judge Loring, in his
Protest of February 9, 1855, says, he wishes to bring to the
“ clear apprehension ” of the legislature, “ the extreme injustice
and want of equity that would be involved in the removal of a
judge from office, for the past discharge of other official duties,
not by lav; made incompatible, with his duties of judge,” &c.

Now no one will claim that the legislature has a moral right
to do any thing which involves in any degree injustice, much
more “ extreme injustice and want of equity.” Hence, on Mr.
Loring’s reasoning, they ought not to remove a judgeby address,
unless he does something “ incompatible with his duties as
judge.” The legislature of 1855 made the office of United
States slave commissioner incompatible with the office of judge
of probate. Judge Loring then turns round and says to the
legislature, in his Protest of March 9, 1857, the law of 1855 is
unconstitutional,—you cannot make these two offices incom-
patible. Therefore, I will hold the office of slave commissioner
and judge of probate also, the statute of Massachusetts to the
contrary, notwithstanding. Is not this a vested right? Yet
such is the legitimate conclusion from the positions taken by
Judge Loring.

But the undersigned do not admit that the constitution con-
fers any authoritative power upon any single magistrate or
citizen, to say.that any law passed according to modes pre-
scribed in the constitution, is unconstitutional. So long as an
Act stands upon the statute book of Massachusetts unannulled
by any decision of the supreme judicial court, unrepealed by
any subsequent Act of the legislature, it is bona fide a law of
Massachusetts, and must be respected as such by the magistrates
and citizens of Massachusetts.

Any man, or any magistrate, who sets himself in open defi-
ance to such law, must do it at his peril.

Edward Greeley Loring has placed himself in open defiance
to the law of 1855, entitled, an Act to protect the rights and

6
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liberties of the people of the Commonwealth of Massachusetts,
inasmuch as he now holds the office of judge of probate for the
county of Suffolk, and, at the same time, continues to hold the
office of United States commissioner, and exercise the functions
of said office of United Slates commissioner, contrary to the
provisions contained in section 18, chapter 489, of the Acts of
1855.

The undersigned, therefore, respectfully recommend that the
accompanying address be sent to the governor, requesting him,
by and with (ho advice of the council, to remove Edward
Greeley Coring from the office of Judge of Probate for the
county of Sufiolk:—

Address to His Excellency Henry J. Gardner, Governor of the
Commonwealth of Massachusetts

The two branches of the legislature, in general court as-
sembled, respectfully request that your Excellency would be
pleased, by and with the advice and consent of the council, to
remove Edward Greeley Coring from the office of Judge of
Probate for the county of Suffolk, for any one, or for all the
following reasons, to wit:—

Ist. Because he consented to sit as United States slave com-
missioner, in defiance of the moral sentiment of Massachusetts,
as expressed in the legislative resolutions of 1850.

2d. Because he prejudged the case of Anthony Burns, and
drew the bill of sale of the man before he had publicly decreed
him to be a chattel.

Bd. Because, whilst holding the office of Judge of Probate,
under the commission of Massachusetts, in defiance of the spirit
of the Massachusetts law of 1843, he made a man a slave on
the soil of Massachusetts.

4th. Because, setting aside the usual practice of courts in
Massachusetts, he suffered the alleged slave to sit manacled in
open court.

sth. Because lie permitted the claimant of Anthony Burns
to change the ground of his claim, when he had failed to sub-
stantiate his claim on his first position.

6th. Because, disregarding the ordinary and established rules
of evidence, he decided Anthony Burns to be a slave, which
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decision, in the words of his own advocate, “was wrong on the
law and the facts before him,” and when, in the words of an-
other gentleman of the highest legal attainments, “ almost every
step in the case appears to have been illegal and unconstitu-
tional.”

7th. Because, in consequence of having done these things,
he has lost the confidence of the people of the Commonwealth,
as is shown from the thousands on thousands who petitioned
for his removal in 1855 ; two thousand four hundred and thirty-
nine of which petitioners were from the county of Suffolk,
whilst only one thousand four hundred and twenty-four indivi-
duals from the whole State remonstrated against his removal.

And finally and more especially,—
Bth. Because, now in defiance of the provisions contained in

section 18, of chapter 489, of the Acts of 1855, Edward Greeley
Boring continues to hold the office of Judge of Probate, under
a Massachusetts commission, and, at the same time, to hold, in
defiance of law, a commission under the United States, which
qualifies him to issue warrants and grant certificates, under the
Acts of congress, named in the ninth section of chapter 489, of
the Acts of 1855.

The undersigned further recommend, that a Joint Special
Committee, consisting of two on the part of the Senate, and
five on the part of the House, be appointed to present said
address to his Excellency, Henry J. Gardner.

0. W. ALBEE, Chairman, Senate.
J. W. WARD, House.




