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The Joint Standing Committee on Railways and Canals, to
whom was referred an Order of Mr. Poor, of Essex, “ that
said Committee consider the expediency of providing by law,
that the proprietors of horse railroads shall make suitable
compensation to abutters whose property has been injured by
the establishment of their railroad,” have considered the
same, and respectfully submit the following

It is the well-settled policy of the legislation of this Common-
wealth, to provide, by general laws, for making full compensa-
tion to individuals whose property is appropriated to public use,
or injuriously affected and diminished in value, for the purpose
of furnishing a public accommodation. In regard to the con-
struction and maintenance of highways, town ways, turnpikes,
and railroads, this principle has received a large and liberal
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application. The same reasons exist, and the same rule has
usually been applied, whether the road be constructed by public
officers, or by private corporations established for the purpose ;

and alike in the case of damages sustained by the original con-
struction of the road, or by its alteration or adaptation to new
exigencies of public travel; and the right to compensation is
not limited to lands over which the road is actually constructed,
but is made to include any injury to lands by which the road
passes.

Thus, by existing laws, not only is the owner of land actually
taken for a highway entitled to compensation, but any owner of
land adjoining a public way, who sustains any damage by rea-
son of any raising, lowering, or other act done for the purpose
of repairing such way, is to receive an indemnity from the town
or city by which such act is done. (Revised Statutes, chapter
25, sect. 6.)

So when any turnpike road is laid out as a common highway,
there is to be allowed to any person injured thereby, such dam-
ages as he sustains beyond the damage which he would have
sustained by the continuation of the same as a turnpike. (Re-
vised Statutes, chapter 39, sect. 17.)

The language of the general railroad Act is very broad, declar-
ing that “ every railroad corporation shall be liable to pay all
damages that shall be occasioned by laying out and making and
maintaining their road.” (Revised Statutes, chap. 39, sect. 56.)

It has been decided by the supreme court that this includes
any damage which may be directly or indirectly caused by the
railroad ; that it is a remedial provision, made in the spirit of
the declaration of rights, giving compensation to persons sus-
taining damage for the public benefit, and to be construed lib-
erally to advance the remedy; and that, consequently, an indi-
vidual owning land adjoining a railroad, though not crossed by
it, may recover compensation for incidental damage caused to
his land by the construction of the railroad. (Parker v. Boston
and Maine Railroad Co. 8 Cushing Rep. 118.)

But with such comprehensive and just provisions in other
cases, the case of horse railroads constitutes at present an
anomaly in our legislation. By the charters of these corpora-
tions they are not made subject to the general railroad laws,
except so far as to be required to make annual reports to the
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legislature ; and no provision is made in them for taking private
property. The theory upon which their charters have been
drawn appears to be, that they are merely an adaptation of a
part of a public street to a particular mode of travel and kind of
carriage, and that they cannot occasion any injury to the abut-
ter§ upon the street, which is a proper subject for compensation.
This view is, at least, extremely questionable. The railroad is
constructed by the corporation, and owned by it. Although
located and constructed under the supervision and control of
the city and town authorities, sol are railroads generally when
they cross or enter upon public ways. If the horse railroads
were to be regarded as merely an adaptation and appropriation
of a part of a street to one kind of travel, like the sidewalks
for the foot passengers, it would seem that the tracks ought to
be laid by the towns and cities, and that all citizens should have
an equal right to run cars upon them underproperregulations.
But as these tracks are not constructed or owned by selectmen,
mayor and aldermen, or county commissioners, no claim for
damages exists against the county, city or town. The con-
struction of the railroad track is not for the purpose of “ repair-
ing the way,” and is not therefore embraced by the provisions
of Revised Statutes, chapter 25, section 6. The construction
of the track may be, if the selectmen or mayor and aldermen
allow it, such as to prevent or seriously affect the access to
estates by which it runs, and its location such as greatly to
impair or diminish the value of neighboring estates.

Your Committee, therefore, in view of the fact that there is
no existing provision of law for securing adequate compensa-
tion to the owners of estates by which such railroads pass, for
the damages occasioned to them beyond what they would have
sustained by the use of the street in the ordinary manner for a
common highway, and not perceiving any just cause for making
such owners an exception to the ordinary rule of remunerating
persons whose property is injured or taken from them for the
public benefit, in obedience to the spirit of the Declaration of
Rights, and in analogy to the settled policy of legislation upon
similar subjects, recommend the passage of the accompanying
Bill.

E. F. STONE, Chairman.
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AN ACT
To provide compensation for damages occasioned by lay-

ing Railroad Tracks in Public Streets.

Be it enacted by the Senate'and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :—

1 Sect. 1. Whenever any owner of land, adjoining
2 any street or public way, in any town or city, shall
3 sustain any damage in his property by reason of the
4 location or construction of the railroad tracks of any
5 horse railroad, in any such street or way in which the
6 same arc not already lawfully established and con-
-7 structed, the said owner shall be entitled to recover
8 compensation therefor, from the proprietors of such
9 railroad, to be assessed and determined by the county
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10 commissioners, or by tbe mayor and aldermen of the
11 city of Boston, in the manner provided by the thirty-
-12 ninth chapter of the Revised Statutes in the case of
13 damages occasioned by the laying out and making
14 and maintainingrailroads, and with the right to either
15 party aggrieved by such assessment and determination,
16 to apply for a jury in the manner provided in said
17 chapter.

1 Sect. 2. This act shall take effect from and after
2 its passage.
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