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SENATE. ...No. 174.

The Joint Special Committee on Fisheries, to whom was referred
the Petition of the Essex Company, praying for the repeal of
the first section of “ An Act entitled an Act for the preserva-
tion of Fish in Merrimack River, passed the sixth day of June,
A. D. 1856,”

That they have had a long hearing and consideration of this
case. It has been proved to us, that, from time ancient and
long gone by, a fishery of salmon and shad has existed in the
Merrimack River. In later years the shad have been most-
numerous, but still, up to the erection of the Essex Company’s
dam, the salmon fishery was quite valuable. In addition to this,
the Committee find, that, for a long term of years, the General
Court has, from time to time, made laws for the protection of
fish in Merrimack River. Several of their laws have stringent-
provisions against the erection of any mill-dam or weir, or the
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placing of stones, timber, boards, plank, or gravel, or any other
obstruction, in or across the Merrimack River, so as to obstruct
or prevent the free passage of salmon, shad, or alewives, in their
usual course up and down said river for the purpose of spawn-
ing. In addition to penalties, or fines, thus imposed, the court
was directed to have all such obstructions removed at the expense
of the persons offending the said laws. Our ancestors appear to
have had a certain knowledge of the natural history of these
several kinds of fish, and to have made laws in accordance with
their habits.

The habits of the salmon are better known than those of the
shad. The salmon deposit their spawn high up on the firm,
gravelly bed of the streams, late in the autumn. The fish
approach the spawning beds in pairs, one male and one female go
together, and occupy the same bed. When the pair first ascend
to the shallow, they can be seen moving about from place to
place, doubtless selecting the exact spot whereon to commence
operations ; and, when that is fully agreed on, the first work is
to dig a hole in the gravel, for it is only on solid banks, and not
in shifting gravel, that they deposit the seed. This hole is dug
by the fish falling down a few yards below the selected spot, and,
with a run upwards, forcing their heads in among the gravel, by
which means a part of the stones and sand is removed, and the
current of the stream assists in carrying it downward. This
process is continued by both fish alternately, until the hole is
deep enough to receive the first part of the seed. These holes
vary from nine to eighteen inches in depth, according to the
hard or soft bank they are formed in; but the hole being of
sufficient depth, the female approaches and deposits the first
ripe part of the ova. As soon as that is done, the male imme-
diately impregnates them with the milt. As soon as another
part of the bed is dug deep enough, they go through the same
process of spawning ; and continue digging, spawning, and cov-
ering, until all the seed is deposited. The works of creation
are beautifully displayed in the breeding of the fishes, for nothing
is done at random, but every department of it is finished in the
most exact and mechanical manner. This instinct, or necessity,
imposed upon the fish, shows that the Almighty does all things
aright; and if not troubled, or injured, by man, this instinct



1857.] SENATE—No. 174.

would always continue to carry these (ish well up into the coun-
try, and thus secure to the inhabitants of the interior, a full
supply of this necessary article of food. Of course, if man steps
in with his wisdom, and, having only in view his own immediate
interest, stretches a dam across the river, and thus obstructs
the fish from their spawning grounds, all this beautiful plan of
Providence is destroyed; thus hundreds of miles of territory,
and tens of thousands of inhabitants are at once cut off from
their usual supply of fish. Another fact in the natural history
of the fish who ascend the rivers and streams, will show that,
not only the inhabitants above any dam that obstructs the fish,
are cut off from their fisheries, but those below, soon find that
their fish are also gone. The fact above mentioned is this : the
fish that thus ascend the rivers live in classes, or great families,
each knowing his own stream, and ascending no other. In a
work, published by Andrew Young, of Scotland, upon the natu-
ral history and habits of salmon, the author says; “In 1834, I
commenced a system of marking the spawned fish, by inserting
copper wire into the fin. I*l l is was done for the twofold purpose
of ascertaining if the fish returned to the same river, and the
length of time they were absent, from the time they left the
river in the foul or kelt state, until they returned clean salmon.
I kept a register of the days on which they were marked, and
the various marking days were distinguished by inserting the
wire in a different fin of the fish. This we continued to do for
several years, and the result invariably was, that the fish
returned to the river where they were marked ; and, although
five good salmon rivers fall into the same estuary, at different
places, and the fish of all these rivers come up the estuary for
twenty miles promiscuously together, each river has its own
peculiar race offish, and each race finds its own river with the
most perfect decision. The first of these rivers that fall into
the estuary, has a run of well-shaped salmon, whose average
weight is about ten pounds. The second has strong, coarse-
scaled, rather long to be well shaped, but very hardy, salmon—-
whose average weight is about seventeen pounds. The third
river has a middling shaped salmon, whose average is about
nine pounds. The fourth river has long, ill-shaped salmon,
averaging about eight pounds. And the fifth river, although
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the smallest of the five, has fine shaped fish, averaging fully
fourteen pounds ; and, although the fish of all these rivers mix
together, and all travel together on the common road to the sea,
feed there promiscuously on the common feeding ground, and
then return by the same common path, each party finds out its
own home with the greatest precision, for scarcely ever is one
of them seen in its neighbor’s possessions.” This is the history
of the salmon, as found by the careful labor of years.

The history of the shad, the most numerous fish still found in
the Merrimack River, is not so well known ; but the evidence is
that, in many respects, they are alike. Shad seek the upper
part of the rivers and streams for spawning; and it appears
from all the evidence we can get, that the shad, as well as the
salmon, live in families or classes, each seeking their own stream,
and when debarred from it by a dam or other obstruction, that
race becomes extinct. This fact was shown by the evidence of
the fishermen on the Merrimack. They state that formerly a
fine race of shad, called the Concord shad, came up the Merri-
mack, were taken in the Merrimack below the entrance of the
Concord, and in the Concord; but never taken in the Mem-
mack above the entrance to the Concord. They were well
known to fishermen as a superior race of fish, and disappeared
soon after the obstruction in the Concord River shut them off
from their spawning grounds. Thus it appears that the shad
are destroyed both above and below a flam over which they
cannot pass. If the dam is below their spawning ground, they
may be taken, for a few years, below the dam; but as soon as
all of the race born or hatched before the erection of the dam,
are taken, or die with age, that particular race which inhabited
that river or stream becomes extinct. The evidence given to
us in this case of the fishery on the Merrimack, was to the effect
that, as soon as the dam of the Essex Company was finished, all
the fisheries ceased above the dam; that, for two years, immedi-
ately below the dam the fish were more plenty ; that since, they
have become less and less plenty, and now nearly all the fishing
stations are given up, and what few are still used hardly furnish
enough fish to pay the labor of the men employed.

In 1845, the Essex Company was incorporated, witli power to
build a dam across the Merrimack River. The fifth section of
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the Act of incorporation reads as follows : The said corporation
shall make and maintain in the dam so built by them across
said river, suitable and reasonable fishways, to be kept open at
such seasons as are nece'ssary and usual for the passage of fish.

This provision is in accordance with the legislation of our
ancestors, and continued up to theAct of incorporation creating
the Essex Company.

The company appeared by its agent with counsel before the
Committee; they submit that a further part of the Act of incor-
poration, section seventh, declares that the county commission-
ers shall prescibe what kind of a fishway shall be built; that,
having built such fishway as was proscribed, they have done all
that the general court imposed upon them, whether the fish
could go up said fishway or not.

They also present to the Committee, that in 1848 they applied
to the legislature for an increase of capital, and, in the Act
increasing their capital, the general court provided that the
company should pay for all damage done to owners of fish rights
existing above said company’s dam, by the stopping or impeding
the fish in their passage up and down the Merrimack River by
said dam. The company show that they have paid about
$26,000 to individvals owning fish rights above the dam ; in
addition, they have paid about $70,000 for flowage and fish
rights, combined. The company claim that this provision for
payment of fish rights"further empowered them to maintain their
dam without a fishway, and repealed all laws against obstruction
of fish passing up and down the Merrimack River, as far as their
dam was concerned. The company urge that the dam is a great
work, none too strong, although as strong as science and art
can make it, and they do not wish to take any risk in making a
fishway. They also urge that, if the company now is compelled
to make a fishway, they will thus restore to people above the
dam what they have paid them for, by the $26,000 expended in
cancelling fish rights.

The remonstrants urge that the laws for the protection of fish
in the Merrimack River, in so far as a free passage for them up
and down the river shall be left open, are not repealed, but are
in full force. That section fifth of the charter of the Essex
Company is imperative upon them, and is not controlled by the
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action of the county commissioners. That the fishway was
insufficient, imperfect, and of no use whatever, as not a fish ever
went up it, or could go up it.

The remonstrants also insist, that the Act of 1848, increasing
the capital stock of the Essex Company, in its stipulation that
the company should pay the owners of fish rights above the dam
for all damage done to them by the building of the dam, and
stopping or impeding fish in their passage up or down the river,
does not repeal the law existing against the obstructing of fish
in their passage up and down the river; that the proviso
insures payment for damage done to private fishing rights above
the dam, and nothing else ; all the public rights above the dam,
and all public rights and private rights below the dam are still
to be guarded and cared for by the laws of the Commonwealth;
they urge that a fishway can be built without great expense,
and in such manner that the dam will be made stronger than it
now is, and they prove the fishery to be worth from thirty to
forty thousand dollars per year, and with proper care this can
be much increased. They also claim that the dam now is with-
out a fishway, and the consequence is that the fish cannot get
to their spawning ground ; they are now fast diminishing below
the dam, and will, in a short time, become extinct. The own-
ers of fish rights below the dam are thus injured in their pro-
perty and are not compensated, and the great whole, the public
at large, have their right of taking fish in the Merrimack River
destroyed. y

Under all this testimony, the Committee are satisfied that
the general court, when they incorporated the Essex Company,
expressly declared that a good and sufficient fishway should be
made and maintained, with the dam the company were allowed
to build across the Merrimack River ; tliis proviso is in accord-
ance with the laws, the'n and now in force, for the preservation
offish in the Merrimack River. The Company agreed to build
said fishway, and have never done it; and we think no mistake,
neglect, or defect of the county commissioners absolved the
company from this part of their contract.

Section seventh of the Act incorporating the Essex Company,
provides that the county commissioners should prescribe the

mode of constructing a fishway. After its-completion, the com-
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xuissioners were to meet, examine and accept the way, if it was
made according to the prescription. It appeared, by the evi-
dence before the Committee, that the company built a wooden
structure that fish could not pass over; this structure was
destroyed in 1853; the commissioners never examined it or
accepted it. A paper was produced, dated August 15, 1856,
and signed by the former commissioners, which states that they
visited it after it was built, and found it constructed as pre-
scribed, and that no complaint was made to them that it was
not so built. The company, after the old structure was washed ■
away, built the one now existing; this the Committee exam-
ined. It is a wooden structure, an inclined plane, down which
the water rushes with great force ; no fish can go up it. The
foot of the plane is near the rocks ; on the side of the river the
water dashes against these rocks with great force, and no fish
can get up it; and, if coming down, would most certainly be
killed. A paper, dated August 26, 1856, signed by the present
county commissioners, states that they did, on the 21st day of
August, 1856, view the premises and examine the structure;
and they certify that it was built in accordance with the original
prescription, with some amelioration thereto. All the witnesses
agree that no fish ever went up the structure. The Act of
1848, increasing the capital stock of the Essex Company, pro-
vides that the company shall be liable for all damages that shall
be occasioned to the owners of fish rights, existing above the
said company’s dam, by the stopping or impeding the passage of
the fish up and down the river, by the said dam. No law or
obligation to maintain a suitable fishway is repealed by this Act;
it declares that it is an Act in addition to the Act of incorporation,
and that nothing contained in the seventh section of that Act
shall be deemed a bar to claim for damages under the Act of 1848.
The Committee here see no release to the company of the obli-
gation to make and maintain a reasonable fishway. If the com-
pany have bought fish rights,—which they have, to the amount
of $12,000 of the $26,000 paid,—and have taken deeds of the
lands, then if these fish rights become valuable by r building a
fishway, the company will have the advantage, and can lease
them, as they now do the rights they hold below the dam. At
the time this dam was built, but little knowledge of fishways
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appears to have existed with those who had the care of it; fish-
ways, or fish stairs, are of easy construction, and the material
for building is very convenient in this case, the hank of the river
Merrimack at the dam being stone, and only needing to be put
in shape. The demand for a good fishway over this dam is very
extensive. The call for it is from the towns on the river, not
only in this State, but from several towns in New Hampshire,
brought by an agent of that State.

In view ofall the evidence and existing laws, your Committee
have come to the conclusion that the company should have leave
to withdraw their petition.
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