
SENATE No. 41.

In Senate, February 21st, 1840.

Ordered, That the Committee on Banks and Banking
be directed to inquire into the expediency, and constitu-
tionality, of requiring, from the Banks of this Common-
wealth, to keep in their vaults in specie, at all times,
ten per cent, of their capital stock; and in case, by de-
mand on any bank for specie, the amount should be re-
duced below the sum of tea per cent, aforesaid, that said
bank be prohibited from discounting, until the amount
of specie aforesaid is restored.

Sent down for concurrence.

CHAS. CALHOUN, Clerk.

House of Representatives, Feb. 21, 1840.

Concurred.

L. S. CUSHING, Clerk
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The Joint Committee on Banks and Banking, who, by
an order of the Legislature adopted on the 21st of Feb-
ruary, were directed to inquire into the expediency and
constitutionality of requiring, from the banks of this Com-
monwealth, to keep in their vaults in specie, at all times,
ten per cent, of their capital stock ; and in case, by demand
on any bank for specie, the amount should be reduced
below the sum of ten per cent, aforesaid, that said bank
be prohibited from discounting, until the amount of spe-
cie aforesaid is restored ; have had the subject under
consideration, and respectfully ask leave to submit the
following

REPO R T :

The Committee considered first that branch of the
inquiry which is the second named in the order—the
constitutionality of such an enactment as is therein con-
templated.

To determine this question it became necessary to
look to the charters of the banks, and ascertain what
are the powers and privileges conferred upon them by
the Legislature, and what are the duties, liabilities and
requirements to which they are subject. A great ma-
jority of the banks in the Commonwealth hold their cor-
porate existence by virtue of the 58th chapter of the
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statutes of the year eighteen hundred and thirty, which
continued the several banks therein mentioned corpora-
tions for the purposes of banking, until the first day of
October, in the year eighteen hundred and fifty-one.

This act declares that “ the said corporations shall be
entitled to all the powers and privileges, and subject to
all the duties, liabilities and requirements contained in
an act passed on the twenty-eighth day of February, in
the year of our Lord one thousand eight hundred and
twenty-nine, entitled an act to regulate Banks and Bank-
ing, and the following sections of this act.”

The provisions of the act regulating banks and bank-
ing, and also the last two sections of the 58th chapter
of the statutes of 1830, are substantially re-enacted in
the 36th chapter of the Revised Statutes, which chapter
also contains a provision that every bank then or there-
after to be incorporated, should be entitled to all the
powers and privileges, and be subject to all the liabili-
ties contained in the 44th chapter. By the last section
of the 44th chapter, it is provided that “ every act of in-
corporation, passed since the eleventh day of March , in the
year one thousand eight hundred and thirty-one,

or which
shall be hereafter passed, shall at all times be subject
to amendment, alteration , or repeal, at the pleasure of the
Legislature ; provided that no act of incorporation shall
be repealed, unless for some violation of its charter, or
other default, when such charter shall contain an ex-
press provision limiti g the duration of the same.”

The operation of the provisions of this section is limit-
ed to acts of incorporation passed since the eleventh day of
March, A. D. 1831 ; that being the day on which a stat-

ute was enacted, whereby it was provided that all acts
of incorporation thereafter to be passed, should be sub-
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ject to amendment, alteration, or repeal, in the same
manner as if an express provision to that effect were
therein contained.

The question then presents itself—what power have
the Legislature, by any statutes subsequent to the act
whereby the banks were incorporated, or continued in
existence, to vary, limit or restrain their rights and priv-
ileges, or to impose upon them new duties, liabilities or
requirements, not contained in the general banking act
passed on the 28th of February, 1829 ?

The provision in the 44th chapter of the Revised Stat-
utes, in regard to amending, altering or repealing acts
of incorporation, it will be observed, is by its express
terms, limited to charters granted since March 11th,
1831, and to acts afterwards passed. This would seem
to be a recognition, on the part of the Legislature, of the
principle, that an act of incorporation is a contract, and
that the terms of such contract cannot be modified by
the Legislature, without the consent of the other parties
to the contract, unless the right so to do is reserved in
the act itself.

But whether the terms of the 44th chapter do or do
not justify the inference that the Legislature intended to
recognize such a principle, the Committee have no doubt
that the principle is one well established, and so long as
it remains an established principle, they are of opinion
that the Legislature have not the constitutional power,
without the consent of the stockholders, to deprive any
bank incorporated prior to the 11th of March, 1831, of
any of its rights or privileges, or to impose any new' lia-
bilities or requirements.

If it should be found after examination, made in the
manner prescribed in the 17th section of chapter 96, of
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the year 1828, that “ the corporation has exceeded the
powers granted to them, or failed to comply with any of
the rules, restrictions and conditions, provided in the
laws relating to them,” the charter of a bank may be
declared forfeit and void—but even in such a case, it
might admit of question, whether it would be competent
for the Legislature to impose any new duties upon the
corporation, or subject it to any new liabilities against
the will of the corporators. Having, in such case, the
power to declare the charter forfeit and void, the Legis-
lature may, doubtless, in the exercise of their clemency,
forbear the infliction of this extreme penalty, and if the
corporation sue for mercy, they may allow it to continue
its existence, on such terms as they in their wisdom may
prescribe ; but the ground, on which they might exer-
cise this power, would be the forfeiture of the old charter,
and new powers granted would, in effect, be the same
as granting a new charter, which might be accepted or
not by the stockholders.

So long as the solemn decisions of the highest judicial
tribunals of the State and of the Nation are respected by
the Legislature, it can hardly be necessary to argue that
they arc restrained by the Constitution of the United
States, from enacting any law which shall interfere with
the rights granted by previous legislatures to corpora-
tions or individuals.

We do not arrogate to ourselves the omnipotence
which theoretical writers ascribe to the British parlia-
ment. Even in Great Britain, this omnipotent power, it
is believed, is merely theoretical, and it is doubted
whether, in this enlightened age, public opinion in that
nation would tolerate the exercise by parliament of the
power to dissolve a corporation, or to wrest from it its
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chartered rights. Any such exercise of power, it is be-
lieved has not been attempted, since the dissolution of
the religious houses, in the reign of Henry VUlth. An
attempt to re-model the charter of the East India Com-
pany, was denounced by the Lord Chancellor of Eng-
land, and by another most distinguished statesman of
that nation ; and a bill introduced into parliament for
that purpose, was opposed by them, not only as a dan-
gerous violation of the charter of the company, but as a
total subversion of the law and constitution of the coun-
try. In the language of the learned chancellor, it was
“ an atrocious violation of private property, which cut
every Englishman to the bone.”

But in this land of written constitutions, where the
powers of legislatures are defined and limited, we are
not left to study the application of theoretical principles.
The Constitution of the United States declares that “ no
state shall pass any law impairing the obligation of con-
tracts.” Under this clause, it has been solemnly settled
by the Supreme Court of the United States, “ that the
charter of a private corporation is an executed contract
between the government and the corporators, and that
the Legislature cannot repeal, impair, or alter it, against
the consent or without the default of the corporation,
judicially ascertained and declared.” In the language of
Chief Justice Parsons, “ the rights legally vested in any
corporation, cannot be controlled or destroyed by any
subsequent statute, unless a power for that purpose be
reserved to the Legislature in the act of incorporation.”
In the case of the Charles River Bridge vs. the Warren
Bridge, the constitutional law on this subject was laid
down by the present “ Supreme Executive Magistrate of
the Commonwealth,” then a judge of the Supreme Judi-
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cial Court, that “ private charters are a limitation or
restriction of legislative power, and are binding not only
upon the legislators who make them, but upon their suc-
cessors ever after. It is a branch of legislation in which
the immediate actors, touching the subject acted upon,
exhaust the whole power which has been committed to
the legislative department, and they leave their succes-
sors with less of sovereignty than they themselves pos-
sessed.” The same distinguished magistrate, in the
same case, asserts the doctrine that an act of incorpora-
tion is “a compact between the corporators and the
Commonwealth, and that neither party has a right to
violate it.”

Such a requisition as the order contemplates, would,
in the opinion of the Committee, “ impair and alter” the
charters granted to the banks, it would “ control the
rights legally vested in them,” and would “ violate the
compact between them and the Commonwealth.”

By their charters, the banks upon a compliance with
the regulations of the general law, are entitled to all
the rights and privileges specified in that law, to be en-
joyed and exercised by them during the whole period of
their corporate existence, as beneficially in all respects,
and to the same extent as when they were first estab-
lished.

One of the most valuable and important of the rights
and privileges thus secured to them, is that of making
loans to an amount equal to twice the amount of the
capital actually paid in ; the Legislature have contracted
with them that they shall possess and enjoy this right.
The proposed regulation would materially restrain and
curtail this privilege ; it would add a new requirement,
and impose a condition to the exercise of (his privilege,
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not contained in the charter, it would, in the judgment
of the Committee, palpably “ violate the contract” made
by the Legislature with the banks, and essentially “ al-
ter and impair their rights.”

They are, therefore, of opinion that such an enact-
ment as is proposed by the order, would be unconstitu-
tional and void, that the banks would be under no legal
obligation to comply with its regulations, and conse-
quently that it would be inexpedient to legislate on the
subject as proposed by the order.

Per order.

WM. J. HUBBARD, Chairman.


