
HOUSE No. 47.

Boston, January 30,1867.

Tho Committee on Claims, to whom was referred the petitions
of sundry railroad and other corporations, praying to have
refunded them the sums paid the Commonwealth as and
for taxes, subsequently adjudged illegally assessed, together
with the House Order of January 18, relative to the same,
submit the following

By the provisions of the two hundred and thirty-sixth chapter
of the Acts of 1863, entitled, “ An Act to levy a tax on the
slock of corporations held by persons out of the Commonwealth ,”

“ every corporation organized under a charter or under general
statutes, paying dividends in scrip, stock or money, shall
reserve from each and every dividend one-fifteenth part of that
portion due and payable to the stockholders residing out of tho
Commonwealth, within ten days after such dividend is declared
payable.” Sections 2 and 3 provide for actions, and prescribe
penalties for non-compliance with the statute. Against this
law there was manifested, soon after its enactment, a strong
and wide-spread opposition. The amount of foreign capital
invested in corporations in Massachusetts was very great, and
the shares of non-resident stockholders had hitherto not been
taxed by the Commonwealth. Moreover, the constitutionality
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of this law was questioned. Some companies paid under
protest; some refused to pay at all. In a number of instances,
suits were instituted in the name of the treasurer to enforce
payments of the demanded tax ; and, finally, in the cases of
Oliver vs. the Washington Mills, the same vs. the Webster
Bank, and also against the Fireman’s Insurance Company, and
the Boott Cotton Mills, all argued together, and reported in
11th Allen R. p. 2G4, the statute was held unconstitutional and
void.

The court say that the statute is invalid, either as an exer-
cise of the legislative power of taxation, or of imposing excises ;

and, further, that it conflicts with the provision of the Consti-
tution of the United States, Article 4, Section 2, guaranteeing
“ to the citizens of each State all the privileges and immunities
of citizens in

(
the several States.” Commenting upon the dis-

tinction between a tax and an excise, under the constitution of
Massachusetts, the court, by Bigelow C. J., proceed to say:
“ It would seem to be very clear that the statute in question
cannot be supported as a valid exercise of the power of taxa-
tion. The requirement of the constitution is, that all taxes
shall be ‘ proportional.’ * * * No attempt has been made in
the arguments, both oral and written, submitted by the
attorney-general, to show that the tax in question, which is a
tax imposed for no local object of a public nature, but to defray
general public charges, is in any just sense proportional. It is
imposed as an absolute fixed tax on certain property belonging
to a designated class of persons, without any reference to the
elements of proportion which usually and properly enter into
and form the basis of assessments for public charges. The
imposition of the tax is not affected, nor the amount of exac-
tion varied, either by the fluctuations of the public charges or
by the valuation of all the property which is liable to assess-
ment.

“ It seems to us, therefore, that we cannot uphold the tax in
controversy as being within the constitutional authority of the
legislature in the exercise of the power of taxation for general
purposes, and that such a tax on one class of persons and prop-
erty is legal and valid which is not only different in kind from
that imposed on all other persons and kinds of property, but
which is imposed without any regard to proportion as an
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element on which it is to be calculated. * * * Such a law is
clearly unconstitutional.” “ Neither,” continues the court,
“ can the assessments laid on the defendants be supported as
a valid exercise of the power to impose excises. It is grossly
unequal, and does not operate alike on all persons whose prop-
erty is made subject to it. It was declared by the court, in
Portland Bank vs. Apthorp, (12 Mass. 252,) ‘ that taxes of
this sort must undoubtedly be equal.’ * * * The result of this
statute is, that the excise is not only imposed on dividends due
to one class of stockholders, and not on those due to another
class in the same corporation, but a higher rate of excise is
paid by the non-resident stockholders in one class of corpora-
tions than by foreign stockholders in all other corporations.”

It follows, then, from this decision, that whatever sums have
been collected under this statute have been collected without
right, and in violation of the constitution. Is it the duty of
the Commonwealth to refund ? The money does not and
never did belong to the State. It was not the money of the
corporations even, for it was not until it had accrued, and
grown due, and been set off to the non-resident stockholders,
though yet in the possession of the corporation, that the State
undertook to step in and seize it. “It was,” say the court,
“ a tax on the income or dividends of stockholders only, and
not intended as a corporate charge.” What the Common-
wealth has wrongfully obtained constitutes a debt against her
of more binding obligation, if possible, than that due him who
is her voluntary creditor. A municipal corporation is liable to
an action to refund an illegal tax paid after process under pro-
test. It will not do for the Commonwealth to claim immunity,
because, sheltered by her sovereignty, she is beyond reach of
compulsory process.

In the equities of the case it is immaterial whether some of
these corporations paid under protest or not. Rather, if any-
thing, ought those to stand better who promptly responded to
the call of the State, assuming that taxes imposed by the
legislature were lawfully assessed.

It was all money paid under duress. The notice from the
treasurer ought to be regarded at least as mandatory as a
warrant in the hands of a municipal tax collector, payment on
which, in law, is payment on compulsion.
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The Committee, in view of the above considerations, are of
opinion that the Commonwealth owes and should refund to
these stockholders, the amounts of the taxes collected under
the two hundred and thirty-sixth chapter of the Acts of
1863, by sequestrating the amount thereof in the hands of the
corporations as trustees of such shareholders. Repayment to
one petitioner involves repayment to all who have thus paid,
and to avoid numerous petitions from the two hundred and
sixty-one corporations who have paid this tax, in sums varying
from thirty-three cents to thousands of dollars, the Committee
report the accompanying Bill. It will involve an appropriation
as appears from a detailed statement furnished the Committee
by the treasurer, of fifty-four thousand nine hundred and sixty-
six dollars and thirteen cents. It may not be improper to add
that this apparent loss to the Commonwealth has been, in
another way, far more than compensated. The Act of 1864,
chapter 208, repealing the statute of 1863, and prescribing a
new method of taxing corporations, by which the whole stock
is reached and assessed, has caused to be paid into the treasury,
up to this date, a sum which otherwise would not have been
received amounting to more than twelve hundred thousand
dollars. A source of revenue most opportune, for it was created
and made available at the time when by the change in the
banking system, the State was deprived of an annual income
of over six hundred thousand dollars.

A. 0. ALLEN.
MARTIN GRIFFIN.
L. J. DUDLEY.
SAMUEL SMALL.
R. A. WHITE.
JOSEPH BARROWS.
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In the Year One Thousand Eight Hundred and Sixty-
Seven.

AN ACT
To provide for refunding certain Taxes, illegally assessed.

Be it enacted hy the Senate and House of Representa-
tives, in General Court assembled, and hy the authority of
the same, as follows :—

1 Sect. 1. The treasurer and receiver-general is
2 hereby authorized to repay all sums of money
3 received by him from any corporation under the
4 provisions of chapter two hundred and thirty-six of
5 the acts of the year eighteen hundred and sixty-three.
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1 Sect. 2. This act shall take effect upon its
2 passage.




