
HOUSE.... No. 64.

House of Representatives January 31, 1867.

The Committee on Elections to whom was referred the Petition
of John P. Arnold of Adams, that the seat now occupied by
Jonas A. Champney of said Adams, as a member of the
house of representatives from the Second Berkshire Repre-
sentative District, may be awarded to him, having heard the
parties, their witnesses and counsel, submit the following

The Second Berkshire Representative District is composed
of the towns of Adams, Cheshire, Clarksburg Florida and Savoy,
and is entitled to elect two representatives. The election of one
of these representatives is unquestioned, and he occupies his
seat in this body without objection.

The other certified representative is Mr. Jonas A. Champney,
the present sitting member, whose right to' occupy his seat
depends upon two questions, viz.:

First. The disposition to be made of eight votes, to be here-
after specified; and

Second. The validity of the whole election of the said town
of Adams, at the general election in November last.
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Respecting the first question, it appeared that records were
made by the town clerks of the several towns, of the names of
persons voted for for representatives, the number of votes
received for each person, and the title of the office for which
he was proposed, and that these were entered in words at
length in such records,

Gen. Stat. chap. 7, sect. 15

It appeared also, that transcripts of these records were made
out, sealed up, and delivered by the proper officers to the clerks
of the respective towns, who duly met, ascertained the persons
elected representatives as shown by said transcripts, and that
records of the complete returns of all the votes in the district
were made in the books of records of the several towns of the
district.

Gen. Stat. chap. 8, sects. 10, 11, 12, 18

By these consolidated records it appeared that the votes cast
for representatives were as follows, viz.: for

Shepard Thayer, . . .
• • • •

• 847
Jonas A. Ohampney, 684
John F. Arnold, •

• 682
Peter Blackinton, ...••••• 460
Piske Arnum,
A. P. Butler, 4
D. F. Bucklin, 4
Return M. Colo, 4
N. P. Brown, 4
S. W. Bates, 4

So that upon the official records of the district no question
could arise affecting the right of Mr. Champney to hold the
seat he now occupies as a representative of said district.

But it is admitted that of the 684 votes shown by the records
to have been given for Jonas A. Champney, six were written
votes for “ Jonas Champney,” one was a written vote for “ J.
Champney,” and one was a written vote for “ Jonas C. Champ-
ney ;

” and that these eight votes were all cast in the said town
of Adams, where both the sitting member and the contestant
reside.
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It was in proof, also, that one or two votes were cast in said
Adams for “J. P. Arnold,” and that these were counted for
and appear in the 682 votes shown by the said records as given
for “ John P. Arnold.”

No evidence was presented to your Committee tending to
show by what persons any of these eight ballots were cast, or
what the intentions of the persons casting them were.

But it was in testimony, and not disputed, that the present
sitting member, Jonas A. Champney, before and up to the year
1862, when he entered the military service of the United
States, had always called himself, and been called “ Jonas
Champney; ” had written and received letters under that
name ; that his tax bills had been made out and presented to
him from the selectmen of Adams in the name of “ Jonas
Champney,” and paid by him under that name; that his name
had been placed upon the voting lists of said Adams as “ Jonas
Champney,” and that he had voted upon that name ; that
Jonas 0. Champney was the name of his father, who was never
called or known by the name of “ Jonas Champney,” and that,
beside the father, Jonas C., and the son, Jonas A., there was
no person to whom the names of “ Jonas Champney ” or “J.
Champney ” could apply ; that since his entry into the army,
the sitting member had used only his true name of Jonas A.
Champney. Both the father and son were eligible to the office of
representative.

If under these circumstances, the seven votes given for
“ Jonas Champney ” and “ J. Champney ” should have been
counted or should now be counted for Jonas A. Champney,
then the sitting member is entitled to hold his seat against the
petitioner.

Upon this question, the authorities are at variance. In the
State of Michigan, under statutes quite like ours, in requiring
the name of the person voted for to be designated on the ballot,
it has been held in actions, in the nature of quo warranto, to
try the right of parties to hold the offices of judge of probate
and of sheriff, that evidence of the intention of persons voting
at an election is not admissible. Such intention must be deter-
mined from the ballot alone,—that it was not competent to
show, for instance, that “ H. I.” was intended for “ Henry 1.,”
or “J. A.” for “ James A.; ” that, under a statute prescribing
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that votes shall shall be given by ballots “ containing the name
of the person,” &c., “ J. A.” is not the name of James A., and
a ballot with only the initials J. A. does not contain the name
by written designation, by written characters, of James A., and
that no evidence is admissible to show that such a ballot was
intended for James A.

Notwithstanding, where the designation of an individual on a
ballot is by an abbreviation sanctioned by common usage, and
universally understood, the ballot may be counted for the
person for whom it was intended, and, it seems, that intention
proved : thus, “ Jas. A.” may be counted for “ James A.”

People vs. Higgins, 3 Mich. R. 233.
People vs. Tisdale, 1 Doug. (Mich.) <59.
People vs. Saxton, 22 N. York, 311.

On the other hand, the course of decisions at law in New
York and in this State, and the parliamentary practice of this
Commonwealth, seem to have adopted the opposite rule.
Thus, in the court of appeals in New York, it was held that
votes for H. F. Yates were allowable, and to be counted for
Henry F. Yates, if, under all the circumstances, the jury
should believe they were intended for him, and that the inten-
tion of the voter might be proved by the elector himself, or by
circumstances surrounding the election ; in that case, that the
person voted for had often subscribed his name “H. F.
Yates; ” that he had formerly held the same office, and was at
the time a candidate; that people would generally apply the
abbreviation to him, and that no person was known in the
county besides to whom it could apply. A name, the court
say, is the discriminative appellation or designation of an indi-
vidual. The abbreviations of Geo. and Hen. are not names as
George and Henry are, but are signs used for such names by
common consent; that is to say, the intent, by the use of such
an abbreviation to point out a person bearing the full name, is
proved by the common understanding; and that, when an
abbreviation less full is used, the intent (though it may not be
inquired into by the board of canvassers or selectmen, who are
but ministerial officers,) may be tried by a court and jury, as
any other question of fact, and without any peculiar hazards of
perjury or other evil results.

People vs. Ferguson, 8 Cowan, 102.
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If such inquiries may be entered into by courts and juries
who are to administer the strict letter of the law, a fortiori
they are legitimate subjects of examination and decision by a
body which possesses the ultimate and final power of deter-
mining the election and qualification of its own members,—and
which in giving effect to the expressed will of the great body
of the voters in any constituency, is not necessarily limited by
the strict technical rules that must prevail in trials at law.

The same doctrine is enunciated in the case of
The People vs. Cooke, 4 Selden, (N. Y.) R. 67.
In Senate (Mass.) Document, No. 4, for 1843.
And Senate (Mass.) Document, No. 3, for 1840.

In the case of Collins vs. Douglass, 1 Gray, 167, the right to
determine who is meant by a name, and that Peter was used
for and instead of Peter G., by circumstances collateral to the
name itself was maintained. Peter G. Douglass was a poor
debtor under bonds for the liberty of prison limits, and gave
notice of his intention to take the benefit of the provisions of
law for the relief of poor debtors. His notice was signed
Peter Douglass, omitting the initial G. of his middle name, and
objection was made in an action on the bond, that his discharge
was insufficient, by reason of the omission of the initial letter
of the middle name of the debtor’—and it was urged that Peter
and Peter G. were the names of two different individuals ; that
the notice did not inform the creditor, that the person applying
for the oath was his debtor, &c. But the Court say :

“ His name
is not the only means it affords by which he may be identified
and known by the creditor. His profession and place of resi-
dence ; the court wherein the original suit was prosecuted;
the precise amount of the judgment against him, both in refer-
ence to damages and costs ; the date of the execution, and the
prison to which he was thereon caused by the plaintiff himself to
be committed, are all accurately named and described. These
circumstances are so direct and significant, that it is impos-
sible to doubt that the creditor knew who was intended by the
debtor named in the notice. This is sufficient.”

So of a misnomer in the case of a deed, where the facts show
a latent ambiguity, evidence may be given to prove that Hiram
Gowing was used for Hiram G. Gowing, and in another case it
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is clearly implied, that where such an ambiguity existed, even
the name “James Maxwell” may be shown to have been used
for George.

Peabody vs. Brown, 10 Gray, 45.
Crawford vs. Spencer, 8 Cush. 418.

In this case there is existing the doubt, perhaps a latent
ambiguity, as to the person for whom the votes “ Jonas Champ-
ney ” and “ J. Champney ” were given, as taken by themselves,
equally applicable to Champney, father and son. If therefore,
they may be explained at all by any parol evidence, it would
seem that such evidence might in accordance with these deci-
sions be given to determine to which of the two they should be
given, and for which counted,—and the Committee are of
opinion that these votes, under the circumstances stated, are
to be counted for Jonas A. Champney.

Upon the second question, various testimony was produced,
tending to show great irregularities in the manner of conduct-
ing the election in Adams, on the occasion when these votes
were cast. Your Committee will only refer to such of them as
in their judgment are clearly important, as affecting the regu-
larity and purity of elections, and such only as were proved
and not disputed.

It appeared, then, in the first place, that the names of nearly
one-third of all the persons who voted in the town of Adams at
that election, were entered upon the voting lists in pencil, after
the polls had been opened, and while the voting was going on;
in very many cases, this was done with no other examination
or investigation as to the right of the person to vote, than his
presentation of a tax receipt, which was taken, examined and
passed upon by one of the selectmen, without consultation with
his colleagues, and without their personal knowledge ; and
this in a community, composed largely of operatives, of uncer-
tain and floating residency. In some cases the vote was in fact
deposited on the mere showing of the tax receipt, which was
then passed over by the presiding officer to the person in charge
of the check list, and then for the first time, the name of the
person who had voted was entered and checked. The presid-
ing officer for this day was the chairman of the selectmen, and
the petitioner in this case.
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Gen. Stat., chap. 7, sect. 9, provides that “ The presiding
officers, at meetings held for the elections of town and other
officers, shall be provided with a complete list of the persons
qualified to vote at such election'; and no person shall vote at
an election, whose name has not been previously placed on such
list, nor until the presiding officers find and check his name
thereon.”

Second. It was in evidence and admitted, that six boxes of
votes were counted during the day—the last of which contained
only about twenty votes; that besides this sixtli box, only
one box of votes was counted by the selectmen, or any of them
during the day, or at any time at all; while all the rest,
amounting to four-fifths nearly, of all the ballots cast, were
wholly counted and certified by four citizens of the town, who
were invited to that service by the selectmen, and who were
not sworn to that service, nor in any capacity sworn officers of
the town.

Gen. Stat., chap. 7, sect. 15, provides that “ The votes in
elections for national, state, county, and district officers, shall
be received , sorted, and counted by the selectmen,

and by the
ward officers,” &c.

Third. It was proved and admitted, that one at least of the
three lists, containing the names of legal voters, was presided
over, and the names thereon checked, and other names added
thereto, during the election, by a citizen of the town not an
officer, and not sworn.

Gen. Stat., chap. 7, sect. 9, provides, “ That no person shall
vote, until the presiding officers find and check his name
thereon.”

It should be added that the selectmen were present and in a
position to take notice of and oversee all the proceedings of the
election, and were a great portion of the day engaged personally
in the discharge of some official duty.

These irregularities, as it is claimed they are under the pro-
visions of the statutes cited, are said to be sufficient to invali-
date the whole election of the town of Adams, on the occasion
referred to ; and it is urged that it is the duty of the Commit-
tee and of the house of representatives, for the great purpose
of preserving the purity of the ballot-box, and of guarding
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against the acts of irresponsible persons, at such elections, to
declare the said election entirely null and void.

However irregularly in fact this election was conducted,
your Committee have no reason to believe that there was any-
thing but the best of faith in its conduct by those having it in
charge ; and they have no reason to believe that any person
was in fact injured by what then and there transpired. And
they have therefore thought it their duty to report the facts to
the house for such consideration as might become necessary,
without themselves formally pronouncing upon them any
opinion.

It is conceded that if the election in the town of Adams, on
the day in question, was for any reason null and void, then the
sitting member, Mr. Jonas A. Champney, will be entitled to
hold his seat by a plurality of from 20 to 25 votes.

In view, however, of the whole case as presented to them,
your Committee, Mr. Stone of Newburyport dissenting, submit
as their conclusion that the sitting member is entitled to hold
his seat, and that the petitioner have leave to withdraw.

For the Committee,

EDWIN WRIGHT, Chairman.


