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HOUSE.... No. 317.

Attorney-General’s Office Boston,
30 Court St., April 20,1867.

To the Honorable Speaker of the House of Representatives.

Sir :—ln compliance 'with an Order of the House of Repre-
sentatives, adopted January 23d, requesting me “ to inform
the House how many criminal prosecutions have been quashed,
nol. pros’d, laid on file, continued, or disposed of otherwise
than by sentence, in consequence of the passing of chapter 280
of the Acts of 1866, and the decision of the supreme judicial
court upon the same, the nature of the offences, and the pro-
bable cost sustained by or lost to the Commonwealth by reason
of such disposition of them,” I have the honor to report that I
have communicated upon the subject inquired of with the
several district-attorneys in the Commonwealth, and have
received from them in reply the following statements.

Hon. George P. Sanger, district-attorney, reports that in
the Suffolk District no criminal prosecutions have been quashed
or nol. pros’d in consequence of the legislation and decision
referred to in the Order of the House; that the number of
such prosecutions laid on file is not over ten, and the number
of those continued about and not exceeding 1,450,and that
none have been otherwise disposed of. In the larger number
of the cases laid on file the defendants were charged with keep-
ing “liquor nuisances,” so called, although there may have
been one or two cases of houses of ill-fame, and one of a gaming-
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house. Lx all these cases that were laid on file, there was evi-
dence that the defendants had abandoned their criminal busi-
ness, and the costs were paid by the defendants when the cases
were laid on file.

Of the cases continued, fourteen hundred and sixteen are
cases of “ liquor nuisances,” and the remainder are, with the
exception of half a dozen cases of gaming-houses, cases of
houses of ill-fame. He estimates the costs in these cases at
from twelve to fifteen dollars in each case on an average,—in
all from $17,400 to $21,750,—and considers that but for the
passing of chapter 280 of the Acts of 1866 convictions might
have been obtained, and that fines amounting to $2OO for each
case,—in all $200,000,—might have been collected in one
thousand of these cases.

Hon. Isaac S. Morse, district-attorney, reports that in the
Northern District one hundred and four cases, all “ liquor
nuisance ” cases, have been disposed of in consequence of the
legislation referred to. The costs in these cases amount to
$2,264.03, but, some of the defendants having died, the whole
amount of the costs could not in any event have been collected.

Hon. Alfred A. Abbott, district-attorney, reports that in
consequence of the passing of the Act before referred to, and
the decision of the supreme judicial court thereon, and by
order of the superior court sitting in Essex County, there
have been discontinued on his docket four hundred and eighty-
four cases, all being indictments or complaints under the
Nuisance Act, nearly all of which were ready for sentence. The
taxed costs in these cases amounted to $7,260, most of which
would have been paid upon sentence, in the opinion of the
district-attorney. He estimates the loss of fines at seventy-
five dollars for each case, upon an average, or $36,300 in all.
This is, in his opinion, a very low estimate, as many of the
defendants were amply responsible.

South-Eastern District.
Hon. Edward L. Pierce, district-attorney, reports that in

Norfolk County he has placed on file on account of the passing
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of chapter 280 of the Acts of 1866, and the decision thereon,
one hundred and eighteen cases, in which the costs approximate
to 12,719. It is his intention, for the same reason, not to
pursue further thirty other cases which were removed to the
circuit court of the United States some time ago, and dis-
missed by that court for want of jurisdiction. Estimating the
costs in these latter cases at the same rate as in the cases
already laid on file in this county, they would amount to
$691.27.

In Plymouth County three “ liquor nuisance” cases have
been put on file, and the costs therein amount to $200.79.

Southern District.
Hon. George Marston, district-attorney, reports that in the

county of Bristol thirty-seven indictments were nol. pros’d in
consequence of the passing of chapter 280 of the Acts of 1866,
and the decision thereon, and none were either quashed, laid
on file, continued finally, or otherwise disposed of. All of these
indictments were under section 6 of chapter 87 of the General
Statutes. The costs which had accrued in these cases up to
the time of this disposition of them amounted to $197.97.

In the county of Barnstable two like indictments were nol.
pros’d for the same cause, the costs amounting to $45.01, and
none otherwise disposed of.

In the counties of Nantucket and Dukes there was no case
pending on which the Act referred to could operate.

In thirty of thirty-seven cases in Bristol County referred to,
indictments against the defendants as common sellers of liquor
were substituted, and verdicts of guilty and sentences were
obtained. In the other seven cases the evidence was not within
reach. The district-attorney states that had the thirty-seven
“liquor nuisance” cases been tried and defended, he could not
have expected a verdict of guilty in more than thirty of them,
and in his judgment nothing has been lost in that county in
the way of penalties, which can be estimated.

Middle District.
Hon. Hartley Williams, district-attorney, reports that in his

district, at the time of the adoption of the foregoing Order,
judgment had been arrested in sixty-five “ liquor nuisance ”
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cases, in which the costs amount to $1,468.58, and that he
knows of no reason why nearly all of these costs would not
have been paid if judgment had not been arrested in conse-
quence of the passing of chapter 280 of the Acts of 1866. Ver-
dicts had been rendered in these sixty-five cases within a wr cek
or ten days of the passing of that Act, and the defendants were
about to receive their sentences. Seventy-three other similar
cases were disposed of in consequence of the same Act, at the
January term of the superior court in Worcester County, after
the adoption of the foregoing Order. The costs in these cases
amounted to $1,549.35. The district-attorney knows of no
reason why the defendants could not have been convicted and
sentenced, but for the legislation of 1866.

Western District.
Hon. Edward B. Gillett, district-attorney, reports that in

the county of Hampden one hundred and seven “ liquor nui-
sance ” cases, in which the costs amount to $1,489.42, and ten
cases of houses of ill-fame, in which the costs amount to
$225.56, have been 'continued because of the legislation and
decision referred to, but that no prosecutions have been
quashed, nol. pros’d or laid on file in consequence thereof.

In the county of Berkshire six “liquor nuisance” cases, in
which the costs amount to $80.02, have been placed on file.
In all these cases, however, the defendants were convicted upon
other indictments, and paid fines and costs, for selling liquor
during the same period covered by the indictments laid on file.

North-Western District.
Hon. Samuel T. Spaulding, district-attorney, reports that in

his district the following cases were affected by the legislation
of 1866, all being “ liquor nuisance ” cases: In Franklin
County, five, with costs amounting to $94.94, and in Hampshire
County, sixteen, with costs amounting to $746.32.

It appears from the foregoing returns that the whole number 1
of criminal prosecutions quashed, nol. pros’d, laid on file, con-

tinued, or disposed of otherwise than by sentence, in the Com-
monwealth, in consequence of the passing of chapter 280 of the

Summary.
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Acts of 1866, and the decision of the supreme judicial court
thereon, is about and not exceeding twenty-five hundred and
twenty, which are divided substantially as follows: “ Liquor
nuisance ” cases, twenty-four hundred and seventy-four ; cases
of houses of ill-fame, thirty-nine; cases of gaming-houses,
seven. The costs in these cases amount in the aggregate to
about thirty-nine thousand two hundred and thirty-two dollars
and twenty-four cents, ($89,232.24.) Probably the greater
part of this sum would have been collected from the defend-
ants in these cases but for the passage of the Act referred to.
The amount of the fines which would have been collected but
for the passage of the Act cannot be estimated with much exact-
ness. Adopting the estimates of the several district-attorneys
for their districts, so far as they have made them, and assuming
that upon an average one hundred dollars might have been col-
lected for fine in each case in the counties as to which estimates
of the fines collectable have not been furnished by the district-
attorneys, the amount of the fines which would have been
imposed and collected in these cases may be estimated at two
hundred and ninety thousand and six hundred dollars ($290,-
600) in the aggregate. In making this estimate as to the loss
of fines, the cases are not included as to which the district-
attorneys report that they have substituted other indictments
for selling liquor during the same period covered by the indict-
ments disposed of, and have obtained convictions and sentences.
At the time of the passing of chapter 280 of the Acts of 1866, a
fine of two hundred dollars was the least fine which could be
imposed upon a defendant convicted under the Nuisance Acts ;

but it is to be considered that in some of these cases convictions
would not have been obtained, in others the defendants would
have been sentenced to imprisonment without fines, and in
others fines imposed upon the defendants could not have been
collected.

I have the honor to be,
Very respectfully,

Your obedient servant

CHESTER I. REED,
Attorney- General.
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Attorney-General’s Office, Boston, ]
30 Court St., April 20,1867. |

To the Honorable Speaker of the House of Representatives.

Sir: —In compliance with an Order of the House of Repre-
sentatives, adopted February 7th, requesting me “ to furnish to
the House a statement of the number of criminal cases, exclu-
sive of liquor cases, in the courts of the Commonwealth in
which parties have failed to appear for trial and forfeited the
recognizances, during the year 1866, showing the amount so
forfeited and the sum that has been collected upon said recog-
nizances, with such information and suggestions thereto, or
upon the subject of bail,” as I may deem expedient, I have the
honor to report that I have communicated upon the subject
of the Order with the several district-attorneys in the Common-
wealth, and have received from them the following state-
ments :

Hon. George P. Sanger, district-attorney for the Suffolk Dis-
trict, writes as follows :

“ I have attended to the duty from
time to time, as the press of other public business permitted.
I have gone over my dockets of the cases in the superior
criminal court for this county, the cases being 4,609 in num-
ber for the year, and the statements in this communication are
substantially accurate and approximate very nearly to the
exact facts. The number of defaulted cases given is of those
permanently defaulted. There were many other cases defaulted
one day, and the default off in a day or two by order of court
or by consent, which are not included therein ; and of those
permanently defaulted more than half were cases of night-

tfommomucaltl) of ittassndjusctte.
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talkers, common drunkards, keepers of houses of ill-fame and
violators of the Lord’s day, awaiting some case of their class
before the supreme court upon exceptions since overruled, and
in most of which the defendants have been brought in and
sentenced since the beginning of 1867.

“ The whole number of cases permanently defaulted
in 1866, exclusive of liquor cases, ... 81

Amount of recognizances in these cases, about, . $12,730
Amount collected on these recognizances, (portions

collected since January 1, 1867,) . .
. 10,400

Amount in suits with judgments, not collected, about, 4,000
Amount in suits pending, about, .... 10,000

“ Of the balance, say $18,330, the defendants in the larger
number of defaulted cases, the recognizances in which amount
to that sum, have been brought in and sentenced since the
exceptions have been overruled as above stated.”

Hon. Isaac S. Morse, district-attorney for the Northern Dis-
trict, reports that in Middlesex County the defendants have
failed to appear and forfeited their recognizances in four cases
in the superior court in Middlesex County during the year
1866 ; that the total amount of the recognizances was $3,900 ;

that of this amount $447.42 has been collected, and that judg-
ments have been obtained for the further sum of $1,600, which
will be collected.

Hon. Alfred A. Abbott, district-attorney for the Eastern Dis-
trict, makes the following statement: “ During the year 1866
there have been no cases, exclusive of liquor cases, in which
parties under recognizances have failed to appear, except in a
few appeal cases, for minor offences, where the sureties were
pecuniarily irresponsible, or where the prosecutor and the
government witnesses had avoided or gone without our juris-
diction.

“ During the year 1866 no sum has been collected upon such
recognizances, and, if I remember right, not a singe scire
facias or other suit upon defaulted recognizance has been
brought, nor, as far as I know, has there been a single case
which would have warranted such a suit. In this respect, the
year 1866 was exceptional. In the year 1865 a large amount
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was forfeited, and has been since recovered, and there were
recognizances returnable at the January term, 1867, upon
which default has been made, and where an attempt will be
made to recover, but with what success remains yet to be seen.
It may not be impertinent to add that my observation finds that
there is great laxity in the matter of taking sureties in the
country, especially in the small cases, a surety having property
which would satisfy a warrant of distress being the exception
rather than the rule.”

Hon. Edward L. Pierce, district-attorney, states that in the
South-Eastern District no suits were brought upon recogniz-
ances during 1866, and that the only cases of forfeited recog-
nizances during that year were cases where defaults were taken
for the purpose of obtaining bench warrants, and that in all
these cases the defendants have been subsequently brought into
court.

Hon. George Marston, district-attorney for the Southern Dis-
trict, reports, that in his district, during the year 1866, there
was one criminal case only “in which parties have failed to
appear for trial and forfeited the recognizances,” besides liquor
cases. In this the bail was $5OO, of which nothing has yet
been collected. This was in the county of Bristol.'

Hon. Hartley Williams, district-attorney, reports that in the
Middle District parties failed to appearand forfeited their recog-
nizances in twenty-one cases; that the amount of the bail in
these cases was $14,900 ; that of this $BOO was collected. In
some of these cases, the principals have been surrendered by
their sureties and have received sentence ; in others, suits have
been brought upon the recognizances, and the cases are still
pending; in others still, efforts have been made to arrest the
defendants, and suits have been delayed.

Hon. Edward B. Gillett, district-attorney for the Western
District, reports that in Hampden County the defendants were
defaulted in three criminal cases other than liquor cases in 1866,
the amount of the recognizances being in the aggregate, $2,000.
No part of this sum has yet been collected, and as the defaults
were taken at the December term, there has not yet been time
for enforcing its collection.

In Berkshire County, recognizances were forfeited in two
criminal cases other than liquor cases, the amount of the pen-
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ally in each recognizance being $lOO. In one of the cases judg-
ment has been obtained upon scirefacias for the amount of the
penalty and $14.75 costs, but has not been collected ; in the
other case a writ of scire facias has issued, but judgment has
not yet been obtained upon it.

Hon. Samuel T. Spaulding, district-attorney for the North-
Western District, states that in 1866, parties failed to appear
for trial and forfeited their recognizances in one case only in
Franklin County and in one case only in Hampshire County.
The sum forfeited in one case was $lOO, and in the other
$3OO. Nothing has been collected and no result reached in
either case. In the last mentioned one there is a prospect of
collecting the whole amount; in the other it is probable that
nothing will be collected.

The total number of the cases reported above is one hundred
and fourteen. The aggregate amount of the penalties in the
recognizances forfeited in these cases is $64,630. The sum
which has been collected upon theserecognizances is $11,647.42.

The district-attorney for the Suffolk District states that the
legislation in regard to bail since the General Statutes has
worked favorably in Suffolk County; that persons feel in
becoming bail for persons charged with crime, they are assum-
ing a pecuniary responsibility, and the checks upon taking bail
hastily and inconsiderately, and upon taking worthless bail, are
very much increased ; and that vigilance on the part of those
taking bail, and promptness in bringing suits are all that is now
necessary for the comparatively perfect working of this part of
the machinery of criminal procedure.

The same officer respectfully offers two suggestions upon
the matter of fhe collection of forfeited recognizances, namely;
1. That in suits for such collection, and in all civil suits in
behalf of the Commonwealth in which costs are actually col-
lected, the prosecuting officers may be permitted to retain to
their own use the attorney’s fees and term fees taxed and so
collected. 2. That in suits in behalf of the Commonwealth in
which judgments in its favor are collected in money, the prose-
cuting officers bo allowed a commission of five per cent, upon
the amount collected, or some suitable commission, greater or
less than five per cent., as may be determined upon. He states
that such term fees and commissions arc urgently needed as an
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addition to the salaries of the prosecuting officers; that the
bringing of such suits is something outside of the regular crim-
inal procedure ; and that if this provision was made, prosecut-
ing officers would be likely to press such suits with more zeal,
and act more for the advantage of the Commonwealth therein.

Henry W. Taft, Esq., clerk of courts for Berkshire County,
in making a return as to the recognizances forfeited in that
county, suggests the propriety of an amendment of the law, so
as to allow the attachment of property on writs of scire facias.
He says: “On judgments upon scire facias with us the collec-
tion of the penalty is the exception, and not the rule. The
property of the surety which existed in sufficient amount to
justify the justice in accepting him, has vanished by the time
the execution issues. I see no objection to allowing an attach-
ment as in other cases on mesne process.”

Very respectfully,
Your obedient servant,

Attorney-General.

I have the honor to be,

CHESTER I. REED,


