
HOUSE.... No. 392.

Executive Department Boston, May 7, 1867.

To the House of representatives.

In response to the request of the house of representatives,
communicated to me on the third instant, I herewith transmit
a copy of the Report of the Commissioners appointed under
the provisions of chapter ninety-six of the Resolves of eighteen
hundred and sixty-six, to examine the claims of Herman Haupt
and Company. By the terms of theResolve, ifthe Commissioners
should deem any of these claims equitable and just, for labor,
service, machinery, materials and land damages, or any pay-
ments and expenditures in the construction of the Troy and
Greenfield Railroad and Hoosac Tunnel, the governor and
council were empowered, upon the approval of the same, to
provide for their payment. The Commissioners having reported
that no part of these claims is equitable and just, I conclude
that no further duty pertaining to the subject remains for the
executive.

The Order of inquiry adopted by the house of representa-
tives further requests me to communicate such information,
connected with the subject-matter, and not already in the pos-
session of the legislature, as may be deemed expedient. In
reply I have the honor to say that the only information relat-
ing to these claims, which is in the possession of this depart-
ment, is contained in the Report of the Commissioners.

ALEXANDER 11. BULLOCK.

dommonvocnltl) of illnosocljusctts.
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To His Excellency Alexander H. Bullock, Governor, and
to the Honorable Council of the Commonwealth of Massa-
chusetts.

The Report of Lincoln F. Brigham, James T. Robinson, and
Gershom B. Weston, appointed, by authority of the ninety-sixth
chapter of the Resolves of the legislature of Massachusetts, of
the year one thousand eight hundred and sixty-six, a Board of
Commissioners, to examine and report to the governor and
council, upon any claims of Herman Haupt and Company,
which said Commissioners may deem equitable and just, for
labor, service, machinery, materials and land, or any payment
and expenditures in the construction of the Troy and Greenfield
Railroad and Hoosac Tunnel.

Herman Haupt and Company presented to the Commissioners
the following statement and specification:

In the matter of the claims of H. Haupt & Co. against the
Commonwealth of Massachusetts, before the Commissioners
appointed to examine and report upon the same, the claimants
file the following brief statement of their claims, and grounds
upon which they are forwarded.

I. The claimants undertook the construction of the Troy and
Greenfield Railroad and Hoosac Tunnel, under certain contracts
with the railroad company, the last of which, rendering void
all previous ones, was executed February 18, A. D. 1858, and
of which the following is a true copy:—

Copy of Contract.
These articles of agreement, made and concluded by and

between Herman Haupt, of the city ofPhiladelphia, and Henry

tonmouujealtl) of ittassacljusctts.
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Cartwright, of the town of Adams, State of Massachusetts, and
such others as now are, or may hereafter be, associated with
them, and who, upon signing this contract, shall be considered
parties hereto, the same as though originally named and
included herein, of the one part, and the Troy and Greenfield
Railroad Company of Massachusetts, of the other part, witness-
ed :—That whereas every attempt thus far to procure new or
to collect old subscriptions to the capital stock of the Troy
and Greenfield Railroad Company, since the execution of the
former contract with H. Haupt & Go., have proved unsuccessful,
and the contractors have prosecuted the work for more than two
years, without any payments having been made to them as
required by existing contract; and whereas, there appears to be
no possibility of procuring means for the further prosecution of
the work except by the continued efforts, increased expendi-
tures and personal credit of the contractors themselves ; and
whereas, Messrs. H. Haupt & Co. have proposed to release the
Troy and Greenfield Railroad Company from the cash payments
required by the contract, and assume themselves the labor of
collecting and prosecuting subscriptions, and of carrying on and
completing the Troy and Greenfield Railroad and the Hoosac
Tunnel in such a manner as will comply with all the conditions
of the Loan Act,—it is therefore agreed by the parties hereto, as
follows:—H. Haupt & Co. shall comply with all the conditions
of the Act, approved April 5, A. D. 1854, whereby a loan of
credit was given by the State of Massachusetts in aid of the
construction of the Hoosac Tunnel, or shall procure a compli-
ance therewith, and they shall have the benefit of any changes
that may hereafter be obtained, but they shall be subject to no
other conditions or restrictions than those hereinafter expressed.

H. Haupt & Co. shall so construct the road as not to exceed
the gradients, in each direction which exist, or may hereafter
exist permanently, on other portions of the line, between Troy
and Boston ; and, if in the construction of the road, any
sharper curves should be used than are found in ordinary use
on other parts of the line, they shall be changed at the expense
of the contractors, at or before the completion of the Tunnel;
and if any trestle work or temporary bridging should be used
in the construction of the road, this, also, should be changed
by, and at the cost of, the contractors, and replaced by perma-
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nent structures as soon as practicable after the completion and
opening of the whole line.

IT. Haupt & Co. shall pay all expenses of collecting subscrip-
tions, and shall have the use and benefit of all subscriptions
that they may collect, and of new subscriptions that they may
be able to procure ; also of any revenue or income that may be
derived from the use, operation or lease of any portion or por-
tions of road that may be brought into use ; and inasmuch as
the creditors of the Troy and Greenfield Railroad Company can
have no prospect of the payment of their claims, unless the said
road shall be completed ; and as no injustice will be done to
them by this agreement, it is understood by the parties hereto,
that H. Haupt & Co. shall not be held liable or responsible for
any debts of the corporation, and no part of the income of the
road which may be finished and brought into operation by
them, and with their capital, shall be taken from them to pay
any such debts and liabilities, until after the completion of the
Tunnel, and the opening of the whole road, and until all the
obligations of the company to H. Haupt & Co. shall have been
discharged.

The real estate, owned by the Troy and Greenfield Railroad
Company, which is not required for the uses and purposes of
the road, may be sold, or applied in any way to meet the pres-
ent liabilities of the corporation. H. Haupt <fe Co. shall pay
into the hands of the treasurer of the Troy and Greenfield
Railroad Company, annually, the sum of five hundred dollars
to defray the necessary expenses of organization and printing.

The compensation to be allowed to H. Haupt & Co. shall be
as provided in the resolutions of the board of directors of the
Troy and Greenfield Company, passed July 10, A. H. 1857, to
wit:—

The whole of the State bonds that may be issued in aid of
the Troy and Greenfield Railroad Company, shall be exclu-
sively appropriated to work done upon the Tunnel in com-
pliance with the terms and conditions of the Act authorizing
the loan of credit; and any State scrip that may, at any time,
be delivered to the treasurer of the company, shall be
promptly handed to the contractors. The payment for gradua-
tion, bridging, masonry, and superstructure on the road,
exclusive of the Tunnel, shall be two millions of dollars, with
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the addition of such sums as may be required for right of way,
if this item shall be paid by the contractors. Of this amount,
nine hundred thousand dollars shall be in the mortgage bonds
of the company, and the balance shall be in cash to as great an
extent as cash subscriptions can be procured ; the remainder
in stock at par.

The bonds and stock of the Troy and Greenfield Railroad
Company shall be issued to H. Haupt & Co. whenever
required, but not to a greater extent than they would be
entitled to receive for the work done, estimating it by the pro-
portion which it bears to the whole amount done, and to be
done.

It is understood that H. Haupt & Co. is the firm name under
which the parties of the first part are associated, and their
business will be conducted. It is also understood and agreed,
by the parties hereto, that by the execution of this contract or
agreement, all former contracts between the same parties shall
be considered as annulled and cancelled; also, that H. Haupt
<fc Co. shall be and are authorized to collect subscriptions to
the capital stock of the Troy and Greenfield Railroad Company,
and their receipt for money will be accepted by this company
as evidence of payment. Witness the hands and seals of the
parties hereto, this eighteenth day of February, A. D. one
thousand eight hundred and fifty-eight.

For the Troy and Greenfield Railroad Company,
D. N. Carpenter. [Seal.]
H. Haupt & Co., by Haupt. [Seal.]

11. The State engineer, acting in behalf of the Common-
wealth, proceeded to fix data from which to determine the value
of any work or material delivered, and did fix upon a certain
scale and standard of prices to be used in the monthly esti-
mates of work done. Upon this basis, and with a distinct
understanding that these prices would be observed, the engineer
requested the contractors to proceed with the work, and sub-
contracts were entered into for the prosecution and completion
of the same. The work was vigorously, faithfully and success-
fully prosecuted, in exact compliance with the instructions
given from time to time by the State engineer, until A. D. 1861,
when the State engineer was removed, a successor appointed,
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the established policy reversed, new conditions imposed, the
performance of contract obligations rendered impossible, and
the suspension of operations imperative. The claimants respect-
fully allege, that in the relation which the Commonwealth
had assumed and then held toward this work, through various
legislative Acts, and especially through its immediate and
special agent, the State engineer, the standard or scale of prices
agreed upon between the State engineer and the contractors
assumed the nature of a contract between the State and the
contractors, and by necessity and common consent became the
basis of all the sub-contracts for completing the work ; and that
in the change of that standard or scale of prices, and by the
acts of the newly appointed State engineer, and a general
change of policy towards the contractors, there was a violation
of justice, equity and good faith, as well as sound policy, which
made the suspension of the work a matter of necessity and not
of choice on the part of the contractors.

111. In 1862, the Commonwealth took possession of the
railroad and all the property therewith connected, for alleged
default, under mortgages, which default, the claimants affirm,
was caused by her own acts, through her agents, and not from
any neglect, non-performance, or wrong doing of the railroad
company or contractors ; and although said contractors signed
and executed a release of their right, title and interest in and
to said railroad, it was under a protest in writing, incorporated
into said release, expressly reserving all rights and claims they
had against the Commonwealth, and in consequence of which
they expressly claimed and reserved the right to petition any
future legislature for relief of grievances.

IV. In consequence of the above recited acts on the part of
the Commonwealth, the claimants allege that they have sus-
tained great damage in various forms, besides the actual amount
of money paid and expended over and above what has been
received—in reputation, credit, business, and the many annoy-
ances incident to their embarrassed condition, in consequence
of being coerced to suspend operations on this great work, and
finally to see it pass into the possession and control of other
parties. But they do not ask the Commonwealth to estimate
their indirect damages, or to consider them except in aid of the
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equity of the claim directly and specifically presented. They
claim the balance of their expenditures on this work over and
above their receipts, with interest on the same for five years.
They state their account and claim as follows:

Expenditures.
For labor and materials, . . $835,616 07

machinery, .... 26,256 79
engineer’g and superintendence, 96,050 00
incidental expenses, . . 17,201 00
interest and discount, . . 98,856 00
right of way, . . . 22,311 71
Troy & Greenfield R. R. & Co., 16,577 11
State inter, and sinking fund, 92,692 60

51,205,591 31
11. Haupt Sf Co. have received —

From sales of state scrip, . . $725,398 88
of town scrip, . . 125,100 00

Rents, western division and all
other sources, .... 11,266 12

861,755 00

Leaving an excess of expenditures
beyond receipts of . . . . . $310,836 31

Interest at 6 per cent, for 5 years, . . 102,250 80

Amount claimed, ..... $113,087 11

They also claim a release of all claims of the Commonwealth
against H. Haupt & Co., for payments to sub-contractors, and
a satisfaction of the judgment against H. Haupt for the alleged
over-issue of State scrip to the railroad company. And in con-
sideration whereof H. Haupt & Co. will surrender and transfer
to the Commonwealth all claims against the Troy and Greenfield
Railroad Company, and relinquish all rights of redemption,
and all claims against the State for damages in consequence of
her action.

V. The claimants will further contend and urge upon the
commissioners that, even if they were mistaken in their views
as to the right of the State engineer in 1861 to change the
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standard and scale of prices, and as to the propriety and equity
of the policy then adopted and subsequently pursued by the
Commonwealth towards their claims as above stated would
still be just and equitable on the ground that the Common-
wealth has received and appropriated to herself the result of
those expenditures, and has derived, or, with proper care and
management after taking possession, might have derived from
them, a benefit even far exceeding the amount now claimed.
The principles of justice and equity require that the Common-
wealth should make compensation for what has been thus
received and appropriated to herself, especially when the right
of redemption has been rendered valueless, first by an excessive
increase in the cost of work beyond what in the hands of the
contractors would have been amply sufficient to finish it; and
secondly by a contract with other railroad companies which
contained the extraordinary stipulation that if the right of
redemption should ever be exercised by the Troy and Greenfield
Railroad, or by any other parties for them, the rights acquired
by the State should not pass to the parties who might redeem.

The claimants submit the foregoing as a brief statement of
their claims, and the grounds upon which they are founded.

By their attorney, Henry Carter.
To Lincoln F. Brigham, James T. Robinson, Gershom B.

Weston, Commissioners, fyc.

In the course of the hearing and examination of the forego-
ing claims, all the books of account, documents, and vouchers,
which were in the possession or control of the claimants, having
any tendency to prove and explain the facts relied upon by
them to maintain their claims, were, as the Commissioners
believe, fully disclosed to them.

Assisted in the examination and consideration of those
sources of evidence by the personal testimony of the claimants,
the Commissioners concluded, and now report, that the sum of
the claims made, includes all the actual expenditures, allow-
ances and liabilities of the claimants, axdsing out of the con-
struction of the Troy and Greenfield Railroad and Hoosac
Tunnel, as the same were stated and agreed upon between
themselves, in accounting together, in December, 1860, for the
period, beginning when they first entered upon that construe-



91867.] HOUSE—No. 392.

tion, in September, 1856, and ending when they relinquished
that construction, in July, 1861.

Some matters of expenditure, allowance and liability, thus
stated and agreed upon, appropriately admitted into accounts
of copartners, in adjusting and settling their common and
mutual interests, were not, in the opinion of the Commission-
ers, proper subjects of claim upon the Commonwealth, in any
aspect of its obligations to the claimants.

The Commissioners report, that the claimants, between Sep-
tember, 1856, and the time of their relinquishment of the con-
struction of the Troy and Greenfield Railroad and Hoosac
Tunnel, in July, 1861, actually expended for labor and mate-
rials in such construction, $679,176.43.

In this conclusion, the Commissioners have rejected from the
sum stated by the claimants as their expenditure for labor and
materials, $835,616.07, the following sums, which were included
in it:—

Liabilities of the claimants, for labor and materi-
als, unpaid when they relinquished, in July,
1861, the construction of railroad and tunnel,
and subsequently paid by the Commonwealth, $116,547 17

Price of rolling stock for railroad, not delivered
to, or paid for by, the claimants, . . . 2,899 63

Estimated and stated value of shares of coal-mine
or coal-land stock, transferred to Ballou and
Simons, sub-contractors, in settlement of their
claims for labor and materials in the construc-
tion of the railroad; said stock having no com-
mercial value at the time of its transfer, which
was made under circumstances rendering it
invalid in payment, . . . . 20,000 00

Liabilities of the claimants for labor and materi-
als, unpaid, when they relinquished, in July,
1861, the construction of railroad and tunnel,
and now unpaid, 16,992 84

The sums thus rejected by the Commissioners
amounting to $156,439 64
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Included in the sum of actual expenditures by the claimants
for labor and materials, are 832,814, expended in constructing
a shaft, and for land damages for the same. This shaft, upon,
or immediately after, their relinquishment of the construction
of the railroad and tunnel, was conveyed by the claimants to
their creditor, John A. Griswold, of Troy, N. Y.; and he is
now, by legal proceedings, contesting the title of the Common-
wealth to the land in which the shaft is, and claiming damages
for the taking of the land, as his property, by the Common-
wealth. The consideration of the conveyance of the shaft to
said Griswold did not appear in evidence before the Commis-
sioners, but they report, in view of the facts, affecting the title
to it, that the expenditure in relation to it has been rejected by
them and excluded from the sum of actual expenditures of the
claimants for labor and materials, which they report, reduced
by the deduction of $32,814, as $646,362.43.

The claimants procured three machines for use in boring and
drilling rock, in the excavation of Hoosac Mountain. Two of
these machines were applied in the process of excavating the
mountain, but were not effective, and after a brief trial, their
use was abandoned. One of these machines, and the most
costly of them, was at Hoosac Mountain ready for use, when
the claimants discontinued their construction of the tunnel,
but was never applied in the process of excavation. The Com-
missioners report that the claimants wholly lost their expendi-
tures in procuring the construction of these machines, and in
experiments to apply them effectively in the construction of
the tunnel, and that these expenditures amounted to the sum
of $32,814.00.

The Commissioners report that the claimants expended in
the payment of salaries and wages and clerks, superintendents
and engineers, employed by them in the construction of the
railroad and tunnel, and allowed to each other, in accounting
together, as salaries for engineering and similar services,
$96,050.00.

The Commissioners report, that excluding from the sum of
expenditures, for incidental expenses in the construction of the
railroad and tunnel, an expenditure of $3,500, which had no
direct or proper relation to such construction, the claimants
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expended in incidental expenses in such construction, $13,-
701.00 and not $17,301.00, as stated by them.

The Commissioners report that the claimants, in connection
with the construction of the railroad and tunnel, expended for
interest on moneys borrowed by them, and in the discounting of
their promissory notes, and allowed to each other, in account-
ing together, as and for interest on their capital employed, and
their allowed but unpaid salaries, $95,856.00. This sum
includes an allowance to Herman Haupt, in account, of a con-
siderable sum of money, which the Commissioners have not the
means of reporting precisely, in the form of interest on loans
procured and advances made by him, which was considered by
the claimants to be in the nature of salary or commissions, in
addition to the salary allowed to him in the “ Engineering
Account ” in consideration of his extraordinary services in pro-
curing the subscriptions of towns, under the Act of 1855,

The Commissioners report that the claimants expended in
payments to persons whose lands were taken possession of, in
the location and construction of the railroad and tunnel, and
who claimed damages for lands thus taken, $22,341. The
Commissioners report that the claimants expended, in main-
taining the corporate organization of the Troy and Greenfield
Railroad Company—including, for salaries paid to D. N. Car-
penter as president, and to Wendell T. Davis, as treasurer of
said company, an expenditure of $11,250—$16,577.

The Commissioners report that the claimants expended in
payments of interest on scrip of the Commonwealth, issued to
the Troy and Greenfield Railroad Company, . $12,937 90
And to the treasurer of the Commonwealth, on

account of the sinking fund, in compliance with
the terms of the Loan Acts, .... 61,662 24

Amounting to §64,600 14
And not to $92,692.60, as stated by claimants.

The Commissioners report that the claimants, by the hands
of the treasurer of the Troy and Greenfield Railroad Company,
have received, under the provisions of the Loan Acts, scrip of
the Commonwealth in sterling bonds, for the sum of £114,500,

chapter 294.
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which, as determined by the supreme judicial court, were
received as of the value of $4.84 per pound, or $553,000; and
scrip of the Commonwealth, in dollar bonds, for the sum of
$216,000, as of that value, so that the receipts by the claimants
of scrip of the Commonwealth, amounted to $669,000, in aid of
the construction of the railroad and tunnel.

The Commissioners report that the claimants received by the
by the hands of the treasurer of the Troy and Greenfield Rail-
road Company, from towns which paid subscriptions of stock
of the company, by authority of the Acts of 1855, chapter
294, 8125,100 00
And from rents of the Western Division of the

railroad, 14,300 00

Amounting to ...... 8139,400 00

The Loan Act of 1854 required, as one of the conditions of
the delivery of the scrip of the Commonwealth to the Troy and
Greenfield Railroad Company, that said company should have
obtained subscriptions to their corporate stock in the sum of
six hundred thousand dollars, and that twenty per cent, on
each and every share of said six hundred thousand dollars
should have been paid in, Ac. To enable the Troy and Green-
field Railroad Company to comply with that condition, the
claimants, to promote their interest in an early delivery of
scrip, subscribed for 5,987 shares of the stock of the company,
and paid to Wendell T. Davis, treasurer of the company,
$lOO,OOO, as and for an actual payment of twenty per cent, on
each and every share of stock, subscribed for by the claimants,
and that sum was appropriately entered in the accounts of the
company as an actual payment of that sum. Thereupon, the
said AVendell T. Davis, treasurer of said company, paid the
same $lOO,OOO in specie to the claimants, as and for a payment
of $lOO,OOO on account of work done by the claimants in the
construction of the railroad and tunnel, under their contract
with said company; and this payment was also appropriately
entered in the accounts of the company as a payment on account
of such construction.

The following documents exhibit the formalities which
attended the transaction :
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To the Treasurer of the Troy and Greenfield Railroad Com-
pany :

I have received a copy of the resolutions of the Board of
Directors, requiring an approximate estimate of work done by
H. Haupt & Company. Time will not permit an actual meas-
urement at present, but from the measurements previously
made, I have no doubt that H. Haupt & Company would be
entitled to receive, for work done under their contract, a sum
considerably exceeding the proposed payment of one hundred
thousand dollars, at this time.

Alfred R. Field,
Chief Engineer pro tem.

Greenfield, July 24, 1858,

Greenfield, July 23, 1858.
Pay to H. Haupt & Co. one hundred thousand dollars, on

account of engineer’s estimate, and charge to construction
account.

D. N. Carpenter.

R. F. Wells.
To Treasurer of Troy and Greenfield R. R. Co.

Greenfield, July 24, 1858.
Received of Wendell T. Davis, treasurer of Troy and Green-

field Railroad Company, one hundred thousand dollars, in full
for the above orders, and on account of engineer’s estimate of
this date.

The Commissioners report that, upon the foregoing facts, the
claimants received on account and in part payment of expendi-
tures made by them for labor and materials in the construction
of the Troy and Greenfield Railroad and Hoosac Tunnel,
$lOO,OOO.

The Commissioners, recapitulating, report, that the expendi-
tures actually made, liabilities incurred, liabilities allowed in
theirmutual accounts, when accounting together, and receipts by
the claimants, in executing their contracts with the Troy and
Greenfield Railroad Company, and in the construction of the

H. Haupt & Co.
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railroad of said company and the Hoosac Tunnel, are, in view
of the Loan Acts, justly stated as follows:

Expenditures, Liabilities and Allowances.
For labor and materials, $646,862 43

unpaid liabilities for materials and labor, . 16,992 84
machinery, 26,256 79
engineering and superintendence, . , 96,050 00
incidental expenses, 13,701 00
interest and discount, .... 95,086 00
land damages, (rights of way,) . .

. 22,341 00
Troy and Greenfield Railroad Company, . 16,577 00
State interest and sinking fund,. . , 64,600 00

$998,017 06

Receipts.

From scrip in Sterling Bonds, £114,500,. . $553,000 00
in Dollar Bonds, $216,000, . . 216,000 00
in towns, 125,100 00
in rents, Ac., 14,300 00

Troy and Greenfield Railroad Company,. 100,000 00

$1,008,400 00

The Commissioners report that the claimants, by the hand of
the treasurer of the Troy and Greenfield Railroad Company,
received scrip of the Commonwealth for the sum of £114,500
in sterling bonds, and that their net receipts from the sale of
the same were $533,921.01; and scrip of the Commonwealth
for the sum of $216,500, in dollar bonds, and that their net
receipts from the sale of the same, were $197,567.97.

The Commonwealth has claimed, that the scrip in sterling
bonds thus delivered and received by the claimants, was erro-
neously delivered upon a valuation of $4.44 per £, and not
upon a valuation of $4.84 per £, as the Loan Acts required ;

and that thus, the treasurer of the Commonwealth delivered
scrip in sterling bonds, in excess of the scrip legally delivera-
ble to the Troy and Greenfield Railroad Company under the
Loan Acts, amounting to £9,436.11.5; and on September 26,
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1863, the Commonwealth commenced a suit against Herman
Haupt, to recover, and did, on October 18, 1866, recover judg-
ment for this sum of £9,436.11.5, amounting to $44,938 73
and interest, amounting to 8,253 74

$53,192 47

The Commissioners report, that if the claimants are required
to pay this judgment for $53,192.47, their actual receipts from
the sterling bonds of the Commonwealth, may be
stated as ....... $533,921 01
From dollar bonds, as .... 197,567 97

$731,488 98Or

Which sum would be reduced, upon the payment of said
judgment, to the sum of $678,296.51.

The Commissioners have considered the expenditures and
receipts of the claimants, in the construction of the railroad
and tunnel, in their immediate relation to the obligations
assumed by the Commonwealth, under the Loan Acts. By the
conditions of the Loan Act of 1854, the Commonwealth
became obliged, whenever the Troy and Greenfield Railroad
Company had completed seven miles of their railroad, in one
or two sections, and one thousand lineal feet of their tunnel, in
one or more sections, of size sufficient for one or more railroad
tracks, to deliver to the treasurer of said company the scrip of
the Commonwealth to the amount of $lOO,OOO. This obliga-
tion of the Commonwealth was irrespective of, and had no
relation to the expenditures which might be required, or the
moneys which might be disbursed by the Troy and Greenfield
Railroad Company, in the construction of said seven miles of
railroad, and of the said one thousand lineal feet of tunnel.
The first delivery of the scrip of the Commonwealth, to the
Troy and Greenfield Railroad Company, was to the amount of
$lOO,OOO, and was made in October, 1858, upon a certificate,
such in form as was contemplated by the Loan Acts, that seven
miles of railroad, and one thousand lineal feet of tunnel, were
completely constructed.

The Commissioners report, that previously to the first delivery
of $lOO,OOO of the scrip of the Commonwealth, the claimants in
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executing their contract with the Troy and Greenfield Railroad
Company, and in the construction of the railroad and tunnel,
expended $400,000 ; and that their expenditures, allowances to
each other, and liabilities incurred subsequently to this first
delivery of scrip, in executing the same, and applying to the
construction of the railroad and tunnel, as presented subse-
quently to this delivery of scrip, did not exceed $600,000 ; and
including the expenditures for the shaft, and treating the trans-
fer of coal stock, as valid, in payment for labor and materials,
of $20,000, did not exceed 3650,000.

And the Commissioners report that the actual expenditures
of the claimants for labor, materials, Ac., made subsequently
to said first delivery of scrip, and applying to the construction
of the railroad, as prosecuted subsequently to said delivery,
did not in the estimation of the Commissioners exceed 3550,-
000.00.

The Commissioners report that the claimants, by the hands
of the treasurer of the Troy and Greenfield Railroad Company,
received subsequently to the first delivery of scrip of the Com-
monwealth, for 3100,000, in October, 1858, scrip under the
Loan Acts, of the value of 3669,000, and that their net receipts
from the sale of the same, were sufficient to provide for the
payment of the judgment obtained by the Commonwealth
against Herman Haupt for 344,938.73, and leave to them, for
expenditures in the construction of the railroad and tunnel,
3587,000.

The Commissioners report that the partially constructed
railroad of the Troy and Greenfield Railroad Company, and
the partially constructed Hoosac Tunnel, to which the Loan
Acts applied, so far as they were constructed by the company,
and by the claimants under their contract with the company,
and which, upon the relinquishment of their construction by
the claimants, in July, 1861, came into the possession, and will
probably become the absolute property of the Commonwealth
by the foreclosure of a mortgage of them, made by said com-
pany to the Commonwealth,—are wholly available in further-
ance of a complete and substantial construction of the railroad
and tunnel. In the construction of the western division of the
railroad, extending from North Adams to the boundary line of
the State of Vermont, neither the Troy and Greenfield Rail-



392. 171867.] HOUSE—No.

road Company or the claimants made any considerable expen-
ditures subsequently to the first delivery of $lOO,OOO of the
scrip of the Commonwealth.

The Troy and Boston Eailroad Company under a lease pro-
viding for a rent of $B,OOO per year, have used this western
division since March, 1859. This company after,—upon the
relinquishment of their construction and the foreclosure of the
mortgage of them,—the western division of the Troy and
Greenfield Railroad Company came into the possession of the
Commonwealth, refused to pay, and hitherto have withheld
payment of any rent under their lease, claiming that when
they entered upon the use of said western division, it was not
sufficiently and completely constructed for use as a railroad ;

and that their expenditures in completing its construction,
amounting, as is alleged, to $50,000, are chargeable to the
lessors, and may be set off against the claims of the C ommon-
wealth for rent. The Commissioners report that the delivery
of scrip of the Commonwealth, which by a just estimate, may
be specifically applied to the construction of said western divis-
ion of railroad, did not exceed $BO,OOO in value; and that not-
withstanding the embarrassments attending the construction,
lease of it, and non-payment of rent of it, its value as a rail-
road, in and of itself, is considerably more than the value of
the scrip of the Commonwealth delivered in aid of its construc-
tion.

The tunnel through Hoosac Mountain was excavated by the
Troy and Greenfield Railroad Company and by the claimants
to the extent of about 2,600 feet, and the delivery of the scrip
of the Commonwealth, which by a just estimate may be specifi-
cally applied to the excavation of said tunnel, did not exceed
$150,000.

The 2,600 feet of the tunnel were not completely excavated
when scrip of the Commonwealth specifically applying to exca-
vation, as if complete, was from time to time delivered. The
Commissioners report that the value of this tunnel, so far as it
was excavated and extended, in and of itself, to the Common-
wealth did not exceed the value of the scrip of the Common-
wealth delivered in specific application to its excavation, and
the expenditures made by the Commonwealth for labor and
materials employed in its excavation, for which the claimants
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had incurred an indebtedness, after the claimants relinquished
its excavation in July, 1861.

The eastern division of the Troy and Greenfield Railroad,
extending from Greenfield to the Hoosac Mountain, was par-
tially constructed by the claimants, under their contract to
construct the same, when they relinquished its construction in
July, 1861, and previously to that relinquishment the Common-
wealth had delivered its scrip, specifically applying to its con-
struction, of the value of $450,000, and thereafterward
expended for labor and materials employed in its construction
—for which the claimants had incurred an indebtedness—about
$125,000; and at the time of the relinquishment of its con-
struction by the claimants, an expenditure for labor and mate-
rials, of at least $175,000 was required to complete its substan-
tial construction as a railroad. The Commissioners report that
in consideration of the value of the scrip of the Common-
wealth, delivered in specific application to its construction, the
expenditures made by the Commonwealth for labor and mate-
rials employed in its construction,—for which the claimants
had incurred an indebtedness —and the expenditures required
to complete its substantial construction as a railroad, amount-
ing to and of the value of $750,000, said eastern division of
railroad, in and of itself, in value to the Commonwealth, did
not exceed that sum, whether considered as property or secu-
rity for moneys advanced upon the credit of it.

The mutual relations of the eastern and western divisions
of the Troy and Greenfield Railroad and the Hoosac Tunnel
are such, that it has been impossible for the Commissioners to
appraise their value as separate, several, and independent pro-
perties. The western division may be profitably owned or
disposed of by the Commonwealth, irrespectively of its relation
to the Hoosac Tunnel. The eastern division, estimated as
costing $700,000, irrespective of its relation to the Hoosac
Tunnel, cannot be used as a railroad so as to produce an
income equal to its running expenses, and will be no more
profitable, while so used, until it becomes part of a continuous
railroad, from the boundary line of the State of Vermont
through Hoosac Mountain to Greenfield.~

o

The Commissioners have been furnished with no data by the
aid of which they can make an intelligent estimate of the ulti-



1867.] 19HOUSE—No. 392.

mate cost, time required to completely and substantially con-
struct, or the public and commercial functions of the Troy and
Greenfield Railroad and Hoosac Tunnel, when constructed, as
projected and contemplated by the several Loan Acts, and they
forbear to speculate upon their relations to the Commonwealth,
or the pecuniary interest in them which the Commonwealth
may have during the considerable period of time which must
intervene before that consummation. The Commissioners
report, that the value of all of the partially constructed Troy
and Greenfield Railroad, and of all of the partially excavated
Hoosac Tunnel, at the time of the relinquishment of their con-
struction and excavation by the claimants in July, 1861, taken
as. a whole, did not exceed in value the scrip of the Common-
wealth, delivered in aid of their construction and excavation,
payable—with interest for an indefinite period—in the sum of
1769,000.00, and the payments made and required to be made
by the Cofnmonwealth, in consequence of their condition at the
timeof such relinquishment, to the amount of $350,000.00, or
the sum of $1,119,000.00.

The Loan Act of 1860 provided for the annual appointment
of a State engineer, whose duty it should be to examine and
determine monthly the amount and value of the work done,
and materials delivered on the railroad and tunnel of the Troy
and Greenfield Railroad Co.; and, upon the certificates of the
State engineer, scrip was to be delivered to the treasurer of
the company, in the proportion which the value of the work
done and the materials delivered each month, bore to the esti-
mated cost of the whole work and materials, required in the
substantial construction of the whole railroad, specific reference
being had to that portion of it known as the “ Eastern Divi-
sion.” Under this Act, Ezra Lincoln, Jr. was, in May, 1860,
appointed State engineer, and acted in that office until his
resignation of it in December, 1860, when Charles L. Steven-
son, who had been the assistant of said Lincoln, was
appointed State engineer, and acted in that office until
removed from it in June, 1861, when Wm. S. Whitwell was
appointed State engineer. Under the Loan Act of 1860, the
sum of $650,000 in scrip of the Commonwealth was appro-
priated to enable the Troy and Greenfield Railroad Co. to “ sub-
stantially construct ” the “ eastern division ” of their railroad.
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Deliveries of scrip upon the certificates of monthly esti-
mates by the State engineers, Ezra Lincoln, Jr., and Charles L.
Stevenson, were made to the treasurer of the company, until
scrip of the value of $455,000 of the appropriated $650,000 was
delivered. The estimate for the month of June, 1861, was the
first estimate which the State engineer, William S. Whitwell,
was required to make and certify. In making his estimate of
the work then to be done, and the materials then to be deliv-
ered for the substantial construction of the eastern division,
he exceeded, by the sum of nearly $lOO,OOO in his estimate of the
cost and value of the work then to be done, and of the materials
then to be delivered, the estimate made, but not certified, of
his predecessor in the office of State engineer, as to the same
labor and the same materials ; and declined thereupon to make
and certify such an estimate of the labor then to be done, and
the materials then to be delivered, as would have been made
by him, if he had adopted the theory and practice of the pre-
vious State engineers, as to the work and materials required,
in the substantial construction of said eastern division of rail-
road.

It was thereupon alleged by the-Troy and Greenfield Railroad
Company, represented by the claimants, that the State engineer,
first appointed under the Loan Act of 1860, having once
determined, the kind, amount, value and cost of the work
required to be done and materials required to be delivered, in
the substantial construction of said eastern division of rail-
road, thus absolutely fixed the standard and measure of such
substantial construction; and that no subsequently appointed
State engineer was empowered, by the Loan Act of 1860, to
estimate and require in such substantial construction, work to
be done and materials to be delivered, of larger amount,
superior kind, or of more cost and value, than were estimated
and required, in the same construction, by the first appointed
State engineer. And the claimants, protesting that the Com-
monwealth by the conduct of its officer, said Whitwell, had
violated the terms and conditions of the Loan Act of 1860,and
had thus disappointed their just expections of, and assured
reliance upon, a delivery of scrip applying to work done and
materials delivered in construction of said eastern division ot
railroad in the month of June, 1861—so as to disable them
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from any further prosecution of such construction—relinquished
in July, 1861, any further work and delivery of materials, in
the construction of said eastern division of the railroad, and
in the excavation of said Hoosac Tunnel. The Commissioners
report, that the State engineers, required by the Loan Act of
1860, to be annually appointed, were, each of them, by the
terms of that Act, obliged to estimate monthly, according to
their own convictions as engineers, the amount, cost and value
of the work necessary to be done, and the materials necessary
to be delivered, in the substantial construction of the railroad,
to which their official functions applied ; and in doing this
duty, could not be controlled or constrained by any theories or
practice of their predecessors in the same office ; that the esti-
mates made by the State engineer, Whitwell, in July, 1861, of
the proportion, which the value of the w7 ork done and materials
delivered in the construction of said eastern division of rail-
road, previously to that time, and especially in the month of
June, 1861, bore to the value of the work then required to be
done, and of the materials then required to be delivered, to
to complete the substantial construction of said eastern division
of railroad, was just, and in conformity with the Loan Act of
1860, and the theory, practice and usage ofrailroad engineering,
which prevailed in the New England States; and that such
estimate, did not justify the Troy and Greenfield Railroad
Company, or the claimants representing that company, in im-
putations of misconduct, in the exercise of his office, to the
State engineer, William S. Whitwell; of bad faith in the ful-
filment of its objigations, under the Loan Act of 1860, to the
Commonwealth, or a relinquishment of the substantial con-
struction of said eastern division of railroad, and the com-
plete excavation of the Hoosac Tunnel.

Those engineers and officers of the Commonwealth, who,
previously to the appointment of William S. Whitwell to the
office of State engineer, were charged with the duty of deter-
mining when the conditions of the several Loan Acts, in aid of
the Troy and Greenfield Railroad Company were complied with,
so as to entitle that company to successive deliveries of scrip
of the Commonwealth, applying to successive stages of their
complete construction of their railroad and of the Hoosac
Tunnel, appear to the Commissioners to have adopted a theory

2*



22 REPORT ON CLAIMS OP H. HAUPT. [May,

that they were appointed to exercise an official function, which
left them at liberty to ascertain and recognize a general policy
of the Commonwealth, in aiding the construction of the rail-
road of that company, and the Hoosae Tunnel, which was
superior to, and controlled the explicit terms of tire Loan Acts,
and that they proceeded in their dealings with said company
in the matter of making estimates and certificates of con-
struction, to enable said company to receive deliveries of scrip
of the Commonwealth, under the influence of the theory stated,
so as practically to waive a strict compliance by the company
with the conditions of the Loan Acts. By such a course of
dealing, all the scrip of the Commonwealth which was deliv-
ered, was delivered erroneously, and in excess of the right of
the company to receive the same, at the time of its deliveries.
This was done, not through intentional unfaithfulness on the
part of the officers and engineers of the Commonwealth, or
through fraud and concealment of the company, or of the
claimants. The claimants, under their contract to construct
the railroad and tunnel, were entitled to receive upon their
fulfilment of that contract, all the scrip of the Commonwealth
deliverable under the Loan Acts, valued at $2,000,000 00
Bonds of the Company, for 900,000 00
All cash paid upon subscriptions for Stock,

and Stock not exceeding, with such cash 1,100,000 00

$4,000,000 00Or the sum of

And upon this contract the claimants confidently expected to
earn a profit of from $1,000,000 to $1,500,000. The expendi-
tures of the claimants in constructing the railroad and tunnel
previously to the first delivery of scrip in October, 1858, were
wholly defrayed by, and exhausted their capital; the company had
then neither money or credit of which the claimants could avail,
excepting the $lOO,OOO paid by the claimants, no cash had then
been paid upon subscriptions for stock, and the bonds and stock
of the company were then without commercial value. The
claimants were therefore constrained to depend, subsequently
to that first delivery of scrip, in maintaining their expenditures
in constructing the railroad and tunnel, almost solely upon
expected deliveries of scrip; for during this period the only
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cash receipts of the company were, from towns, upon subscrip-
tions for stock, ....... $125,100 00
And from rents, ...... 14,300 00

$139,400 00

Embarrassed by the expenditure of their whole capital,
thwarted in their reliance upon the credit of the company, and
thus disabled from demonstrating, by rapid construction and
excavation, the practicability of tunnelling Hoosac Mountain,
so that the capital of towns, cities and persons, would co-operate
with the Commonwealth’s aid ; they were pressed by an urgent
necessity, continuing from the first delivery of scrip in October,
1858, to their relinquishment of construction in July, 1861,—
to solicit the most indulgent treatment in the deliveries of scrip
of the Commonwealth. The officers and engineers of the Com-
monwealth, informed of the exigencies which beset the claim-
ants, and yielding to the supposed over-ruling general policy of
the Commonwealth, which they had undertaken to ascertain
and recognize, accepted of the claimants as complete, incom-
plete construction, and estimated as substantial, unsubstantial
construction of the railroad and tunnel. When the State
engineer, Whitwell, in July, 1861, required of the claimants
that exact compliance with the conditions of the Loan Acts,
which a careful construction of those Acts made necessary, as
well as reasonable—in view of the obvious fact that those Acts
were intended to aid in, but not to be adequate to defray the
whole or the current expenditures of constructing the railroad
and of excavating the tunnel; the claimants having been
encouraged and misled by their experience with previous State
engineers, into the confidence that the conditions of the Loan
Acts would not be strictly enforced, were unprepared for the
financial privation caused by Whitwell’sacts, and were compelled
to relinquish such construction, for the want of scrip of the Com-
monwealth, withheld entirely contrary to their anticipations.

The Commissioners report, that on each occasion of the
delivery of scrip under the Loan Acts, from ten to twenty per
cent, more expenditure of labor and materials, in value, might
justly have been required of the company in construction of the
railroad and tunnel, to fulfil the conditions of such delivery,
provided by the Commonwealth.
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The Commissioners, therefore, upon the specific proportions
stated by the claimants in their claim herein set forth, report
as follows:

That, in view of the several aspects of their expenditures and
receipts, in executing their contracts with the Troy and Green-
field Railroad Company, and in the construction of the railroad
of said company, and in the excavation of the Hoosac Tunnel,
as herein presented and as they may be justly and equitably
stated in their relation to the obligations which the Common-
wealth assumed, by the several Loan Acts, the expenditures did
not exceed the receipts of the claimants.

That the Commonwealth has fulfilled all the obligations to
the Troy and Greenfield Railroad Company, and to the claim-
ants, which it assumed by the Loan Acts, in good faith, and has
delivered its scrip to them under these Acts, in excess of their
right to the delivery of the same.

That the value to the Commonwealth as mortgagee, and
probably absolute owner ultimately, of so much of the Troy and
Greenfield Railroad and Hoosac Tunnel, as was constructed and
excavated at the time of the relinquishment of their construc-
tion and excavation in July, 1861, did not exceed the value of
the scrip of the Commonwealth delivered in application to, and
in aid of, their construction and excavation, and the moneys
paid by the Commonwealth to discharge the indebtedness of the
claimants incurred for labor and materials in such excavation
and construction. That there is not due to the claimants, in
equity and justice, any moneys from the Commonwealth, in
view of its obligations assumed by the Loan Acts, for labor,
materials or land, or any payment or expenditure made by the
claimants in the construction of the Troy and Greenfield Rail-
road, or in the excavation of the Hoosac Tunnel. The Commis-
sioners take the liberty of reporting, that although the claim-
ants, assuming the attitude of persons who impute to the
Commonwealth a failure to fulfil, in good faith, the obligations
to them which it undertook by the Loan Acts; or who com-
plain that the Commonwealth has taken advantage of their
misfortune to acquire a valuable property which has been
largely enriched by the unrequited labor and expenditures
which they have bestowed upon it—have maintained no claim
when the principles of justice and equity are considered in their
application of the Commonwealth to the obligations and their
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fulfilment; yet, that in the history of the relations of the claim-
ants to the construction of the Troy and Greenfield Railroad,
and the excavation of the Hoosac Tunnel, there are disclosed
some facts -which may recommend the claimants to the gracious
and generous treatment of*an opulent Commonwealth.

The construction of the Troy and Greenfield Railroad
involved the large and novel project of excavating a tunnel
through Hoosac Mountain, and this project was the conspicu-
ous characteristic of that construction. To aid it, the Com-
monwealth of Massachusetts undertook by its Loan Acts to
furnish its scrip for $2,000,000, to be delivered to the Troy and
Greenfield Railroad Co. at specific stages of that construction.
The claimants, knowing that the company, although sustained
by the Loan Acts, were not able to obtain subscription for their
stock, or payment of those subscriptions, and were without suf-
ficient credit to procure capital necessary to prosecute the con-
struction of their railroad and the excavation of the Hoosac
Tunnel, to a stage of completion upon which the first practical
application of the Loan Acts depended, were able to make a con-
tract with the company, by the terms of which they agreed to
complete that construction and that excavation; and, in con-
sideration of that agreement, the company surrendered to
them all the right of the company to deliveries of the Common-
wealth scrip, authorized them to receive all cash subscriptions
for stock, and agreed to deliver them bonds and stock of the
company ; so that the price of the claimants’ labor and expen-
ditures, in that construction and excavation, was supposed by
them to be of the ultimate value of $4,000,000. The discredit
which attached to the company, or to their enterprise, before
their contract with the claimants, continued and affected
the claimants with less discouragement, by reason only of their
personal credit, personal capital, and personal energy, when
assisted by the indulgent administration of the Loan Acts, in
the deliveries of the scrip of the Commonwealth. The means
which maintained construction of the railroad and excavation
of the tunnel until July, 1861, never advanced the enterprise to
such a position of credit that it became inviting to private capi-
tal, or induced any considerable contribution of municipal cap-
ital, in co-operation with the Commonwealth’s aid ; and these
facts explain the failure of the claimants to execute their con-

4
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tract with the company, and to give to the stock and bonds of
the company a commercial value, which would avail the claim-
ants, to secure the profits which their contract appeared to
promise. The Commissioners report that the claimants have
received no profits, but have suffered losses from that contract.

The Commissioners, in consideration of the circumstances
attending the payment by the claimants of $lOO,OOO, as and
for an actual payment of twenty per cent, of their subscription
for 5,000 shares of the stock of the Troy and Greenfield Rail-
road Company and the immediate repayment of the same sum
by the company to the claimants, on account of construction of
the railroad and tunnel, have treated such repayment as opera-
tive as a receipt of $lOO,OOO, on account of their expenditures
in such construction and excavation. But the repayment of
this sum to them thus, did not avail them, as an addition to
their financial resources, or inure to their benefit, inasmuch as
the stock, for a twenty per cent, interest in which the claimants
paid that sum of $lOO,OOO has never had, and is never likely
to have any commercial or other value, and whether estimated
as stock purchased by cash, or by labor and materials of the
value of $lOO,OOO, has been virtually lost to the claimants.

The claimant, Herman Haupt, is under a liability to pay a
judgment obtained against him by the Commonwealth, which
cannot be satisfied except by the payment of a sum of money
nearly equal to the loss of the claimants in their sales of scrip
delivered to them under the Loan Acts, which may justly be
stated as amounting to $50,000.

The Commissioners report that, the claimants, if required to
pay the judgment against Herman Haupt, will have suffered
a loss by their contract to construct, and in the construction of
the Troy and Greenfield Railroad and the Hoosac Tunnel,
amounting to $150,000,

All of which is respectfully submitted.

LINCOLN F. BRIGHAM,
JAMES T. ROBINSON,
GERSHOM B. WESTON,

Commissioners.
Boston, April 25, 1867.


