
HOUSE No. 405.

House op Representatives, May 9, 1867.

The Committee on Harbors, to whom was referred a Bill
entitled an Act to enable the city of Boston to abate a nuisance
existing therein, and for the preservation of the public health
of the city, report the accompanying Bill.

Per order,

R. H. DANA, Jr.

(toimoraucaltl) of ittassacljusctts.
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Seven.

AN ACT
To enable the City of Boston to abate a Nuisance exist-

ing therein, and for the preservation of the Public
Health in said City.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same

,
as follows :

1 Sect. 1. The city of Boston may purchase or
2 otherwise take the lands or any of them in said city,
3 with the buildings and other fixtures thereon,
4 situated and lying within the district bounded on the
5 north-west by the north-westerly line of Columbus
6 Avenue, extended to Church Street; on the north by
7 the line of the southerly side of the passenger station
8 of the Boston and Providence Railroad Corporation,
9 and the same extended to the westerly line of Church

10 Street; on the east by Pleasant Street; on the south-
-11 east and south by Tremont Street and the Boston and

In the Year One Thousand Eight Hundred and Sixty-
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12 Worcester Railroad ; and on the west by Ferdinand
13 Street. The said city shall, within sixty days from
14 the time they shall take any of said lands, file in the
15 office of the registry of deeds for the county of Suf-
-16 folk, a description of the lands so taken, as certain
17 as is required in a common conveyance of lands;
18 and a statement that the same are taken pursuant to
19 the provisions of this act; which said description and
20 statement shall be signed by the mayor of said city ;

21 and the title to all land so taken shall vest in the city
22 of Boston; and if any party whose land is taken shall
23 agree with the said city upon the damage done to
24 him by the said taking, the same shall be paid to him
25 by the said city forthwith. And it shall be the duty
26 of the city of Boston forthwith, to raise the grade of
27 said territory so taken or purchased, laying out and
28 filling up the same with good materials, with refer-
-29 ence to a complete drainage thereof, so as to abate
30 the present nuisance and to preserve the health of the
31 city, and in no wise' to affect injuriously the lands of
32 the Commonwealth or its grantees in the back bay, or
33 the system of drainage therein.

1 Sect. 2. Any person entitled to any estate in any
2 part of the land so taken, may at any time within
3 one year from the time when the same shall be taken,
4 as well in his own behalf, as in behalf of all other
5 persons having estates in the land so taken, file a bill
6 in equity in the supreme judicial court, in the county
7 of Suffolk, setting forth the taking of the complain-
-8 ant’s, land, and the condition of the same in respect
9 to its capacity for drainage, and whether the com-

10 plainant claims any and what damages against the
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11 city of Boston, or the Boston Water, Power Company,
12 or any other corporation or person, by reason of any
13 and what wrongful act or omission by them, causing a
14 diminution in the value of his land at the time of said
15 taking, and praying an assessment of damages against
16 such parties. And upon the filing of such a bill, the
17 said court shall cause notice of the pendency of said
18 bill to be given to the parties named therein
19 as defendants, according to the course of courts
20 of equity, and also public notice thereof, to all
21 persons in whose behalf such bill shall be filed, to
22 appear and become parties thereto, if they shall think
23 fit to do so. And the said court shall prescribe how
24 such public notice shall be given, and what length
25 of time shall be allowed for appearing and becoming
26 a party to such suit. Any party failing so to appear
27 and become a party within the time prescribed by the
28 court, shall be forever barred from recovering any
29 -damages on account of such taking. And each per-
-30 son so appearing and becoming a party, shall file a

31 written description of the land in which he claims an
32 estate, together with a plan thereof, so as clearly to

33 distinguish the same from all other lands, and shall
34 also declare what estate he claims therein. And if
35 he claims that the value of said lands at time of tak-
-36 ing the same was lessened by any unlawful act or

37 omission of the city of Boston, or the Boston Water
38 Power Company or any other corporation or person,
3 ) so that the value of the land in its condition when
40 taken, would not be a just compensation for all the
41 estate and rights of the party in and in reference to

42 the same, such party shall also state what such injury
43 is, and how and by whom the same had been, or is,
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44 caused, and what right or title of the party is violated,
45 and what amount of damages in gross is claimed by
46 him, as compensation therefor, from each of the
47 parties defendant.

1 Sect. 3. Upon the expiration of the time allowed
2 for appearance to the said bill, the said court shall
3 appoint three commissioners, who shall receive such
4 compensation as the said court shall fix, to be paid
5 by the city of Boston.

1 Sect. 4. It shall be the duty of the said comrais-
-2 sioners, after due notice, to hear each of the said
3 parties, including the said city of Boston, and the
4 said Water Power Company, and other parties named
5 as defendants, and to assess the present value of each
6 parcel of the said land claimed by any party so
7 appearing, with its capacity for drainage in its present
8 condition, and the amount ini gross, if any, of dam-
-9 ages done to such parcel of land by reason of any

10 unlawful act or omission of the city of Boston, or the
11 Water Power Company, or any other party defend-
-12 ant, affecting its value at the time of said taking.

1 Sect. 5. The said commissioners, or the major
2 part of them, shall make report to the said court of
3 their doings, and, when requested by any party, of
4 the evidence touching any exception intended to be
5 taken by him.

1 Sect. 6. Any party aggrieved may either except
2 to the report of the said commissioners, and have the
3 exception heard and determined by the said court,
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4 according to its course as a court of equity, or may
5 apply to the said court to have proper issues framed
6 and tried by a jury, and proceeded in as in other
7 cases of issues ordered by the said court. And on
8 the trial of any such issue, the report of the commis-
-9 sioners respecting its subject-matter shall be prima

10 facie evidence of what is therein stated.

1 Sect. 7. Whenever it shall be finally determined
2 what amount of damages any party is entitled to
3 recover against the city or the Boston Water Power
4 Company, or any other party defendant, a separate
5 decree shall be entered accordingly, and execution
6 therefor shall be issued, without regard to the pen-
-7 dency of the claims of any other party or parties, or
8 of other claims of such complainant.

1 Sect. 8. If any party shall elect a jury, he shall
2 recover his legal costs, if the award of the commis-
-3 sioners shall be altered in his favor; otherwise he
4 shall be liable for the legal costs of the other party
5 or parties.

1 Sect. 9. Nothing in this act shall be construed as
2 exempting the city of Boston from any obligation it
3 would otherwise be under, to make compensation to
4 the owners of lands abutting on or near to the terri-
-5 tory described in the first section of this act, for any
6 injury it may do to such lands in any acts of raising,
7 filling or draining said territory or any part thereof.

1 Sect. 10. If any party shall allege that the value
2 of his land at the time of the said taking had been
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3 diminished by any act or omission of the Common-
-4 wealth or its agents or officers, for which, diminution
5 the Commonwealth ought to make him compensation,
6 he shall make the allegations relating thereto in a

7 separate article of the bill, in the nature of a petition
8 of right against the Commonwealth, and the court
9 shall cause notice thereof to be served upon the

10 attorney-general. And the attorney-general shall
11 appear and may make a separate answer thereto ; and
12 the commissioners appointed by the court to assess
13 damages under the bill, are hereby empowered to make
14 a separate report of the damages, if any, caused to any
15 party by any act or omission for which the Common-
-16 wealth is responsible, and shall, at the request of the
17 attorney-general, report the evidence, together with
18 the grounds of their opinion why the Commonwealth
19 ought to pay the same. And it shall be the duty of
20 the supreme court to instruct the said commissioners
21 on any matter of law involved in their decision, at the
22 request of any party or of the commissioners, and the
23 proceedings shall be conformed as nearly as possible
24 to those in suits in equity. And the final report of
25 the commissioners on the subject of the claims upon
26 the Commonwealth, shall be filed in court in the
27 cause, and a duplicate thereof shall be transmitted to
28 his excellency the governor. And if in the opinion
29 of the court it is reasonable that the Commonwealth
30 bear any part of the costs or expenses, the same shall
31 be certified with the said report.

1 Sect. 11. The said court may make all orders and
2 decrees necessary to carry into full effect the intent
3 of this act, and may, at its discretion, at any stage of
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4 the proceedings order a party to give security for the
5 payment of damages or costs.

1 Sect. 12. All legal costs which shall accrue in
2 proceedings under this act, not otherwise provided
3 for, shall be paid as the said court shall order.

1 Sect. 13. This act shall take effect upon its
2 passage.


