
HOUSE No. 41G.

Executive Department Boston, \

May 14, 1867. J

To the House of Representatives.

I have had the honor to receive from the House a copy of the
following Order;—

“ Ordered, That His Excellency the Governor be requested to com-
municate to the House any information which he may deem proper
relative to the present number of the State Constabulary ; what increase
of the force, if any, has been made under the legislation of the present
year; what further appropriation, if any, will become necessary there-
for ; and any other information which he may think fit in regard to the
administration, government and efficiency of the corps.”

That I might be enabled to reply properly to this Order of
inquiry, I have obtained from the Constable of the Common-
wealth the necessary information’, which is embodied in this
communication.

As to the first point of inquiry, I am informed by the Chief
Constable that the present number of the State Constabulary is
sixty-eight. This force, as now distributed, is stated by coun-
ties, as follows:
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Suffolk, ... 30 Barnstable, ... 2
Essex,... .

. 7 Hampshire, ... 2
Middlesex, ... 5 Berkshire, ... 2
Worcester, ... 5 Franklin, ... 2
Norfolk, ... 4 Dukes, 1
Plymouth, ... 3
Bristol, ... 3 -68
Hampden, ... 2

In response to the inquiry what increase of the foree_has
been made under the legislation of the present year, I reply
that none has yet been made. The action of the Executive
Department in this particular, should, doubtless, be influenced
by the judgment of the State Constable as to the needed force,
a«d must also have reference to the appropriation made by the
legislature. As the amount already appropriated for this pur-
pose for the present year will be absorbed by the existing force,
I shall not feel at liberty to authorize any addition to the num-
ber until further appropriation shall have been made by the
General Court.

In reply to that part of the Order which inquires what fur-
ther appropriation will be necessary, I am enabled to communi-
cate the estimate of the Chief Constable. According to his
judgment, the addition of forty men to the present force will
answer the requirements of the public service, which would
make necessary the further appropriation of forty thousand
three hundred and twenty dollars [510,320,] for the remain-
ing seven months, commencing with the first of June.

The concluding clause of the Order of the House calls for
“ any other information [which may be thought fit] in regard
to the administration, government and efficiency of the corps.”
The degree of “ efficiency ” of the force is, perhaps, sufficiently
shown by the reports made by the chief officer. For the year
1866 his report is already in possession of the legislature.
For the four months of the present year, ending May Ist, his
special report, made to me since the adoption of the Order by
the House, exhibits the following results: —
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Liquor prosecutions, .... 1,784
All other, 575

2,359
Seizures of gaming and lottery implements, . 38
Liquor seizures, 476
Fines paid, $38,574 66

In this report the Constable states that the amount of fines
paid since January Ist, exceeds all expenditures on account of
the force in the same period by the sum of eight thousand two
hundred fifty-six dollars and ninety-two cents, [58,256.92,]
In relation to the “ administration and government of the
corps,” I can only say that, since that is intrusted to the Chief
Constable, I believe it is exercised in accordance with his rules
and regulations with rigor and effect.

I have hesitated whether I should or should not construe the
words of the Order of the House—■“ administration and govern-
ment of the corps ”—as possibly intended to comprise instruc-
tions for the administration and government of the force, sup-
posed to proceed from the Executive Department of the
Commonwealth. And I deem the apparent uncertainty of this
language justly to demand from me a definition of the relations
of the Governor with the Constabulary, as understood and
practised by me at all times since I have been in this office.

The Act of 1865, establishing a State police, after defining
the powers of the Chief Constable and his deputies, provides,
that they “ shall at all times obey all orders of the Governor in
relation to the preservation of the public peace, or the execu-
tion of the laws throughout the Commonwealth; and it shall
be Iheir duty to see that the laws of the Commonwealth are
observed and enforced; and they shall especially use their
utmost endeavors to repress and prevent crime, by the suppres-
sion of liquor-shops, gambling places and houses of ill-fame.”
I have judged that it was simply the purpose of this provision
to provide for the more efficient execution of the laws against
the offences therein referred to; and, that as the ultimate
means of accomplishing this purpose, the Act recognizes and
affirms the existence of a power in the Governor to issue
explicit orders, in case of need, to the Constable and his depu-
ties, or that it creates such power, if it did not exist before.



[May,4 MESSAGE.

It docs not follow from this that it is any part of the ordinary
duty of the Governor to see or advise in regard to the execution
of the laws for the punishment of these or any other crimes, in
particular instances. This would impose upon him a degree of
attention to matters of detail in administration which would bo
quite inconsistent with the proper discharge of his other duties.
And accordingly, suitable officers arc provided, upon whom in
the first instance this duty rests.

This is manifest also from another consideration. The Act
already alluded to refers specially to three kinds of offences,
all of which are in the General Statutes classed alike as nui-
sances, namely: The maintaining of liquor-shops, gambling
places, and houses of ill-fame. These three offences stand
alike under the Constabulary Act of 1865; and any construc-
tion of this statute which would make it the Governor’s duty
personally to supervise the execution of the laws for the sup-
pression of one of these kinds of nuisances, would apply equally
to both of the others. That is to say, if under this statute it
is the duty of the Governor personally to supervise the execu-
tion of the laws for the suppression of liquor-shops, the same
duty rests upon him in regard to gambling places and houses
of ill-fame. I respectfully submit my opinion that the legisla-
ture could never have intended to impose these duties upon the
Governor. The more reasonable construction is, that in case of
marked neglect by the proper officers to enforce the laws
relating to these or other offences, the Governor has power to
intervene and direct the same to be enforced.

It is likewise apparent that the power of the Governor under
this Act is only to enforce, and not in any instance to suspend,
the execution of the laws. The power of pardoning offences
is indeed given to him by the constitution to be exercised with
the consent of Council. But this power cannot bo exercised
before the conviction of the offender. Nor is it consistent
either with the spirit or the letter of the constitution, that the
Governor should interpose to stay the execution of the laws, or
to shield any class of offenders from the consequences of their
acts, otherwise than by the exercise of the pardoning power.
On the contrary, it is expressly provided in the Declaration of
Rights, (Article 20,) that “ the power of suspending the laws,
or the execution of the laws, ought never to be exercised hut
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by the legislature, or by authority derived from it, to be exer-
cised in such particular cases only as the legislature shall
expressly provide for.” In my opinion, it was not the intention
of the legislature, by chapter 249 of 1865, to confer upon the
Governor the power to suspend the execution of the statutes
against maintainors of the nuisances therein referred to. On
the other hand, for the more faithful and complete execution of
those statutes, new officers were created, before unknown in
this Commonwealth, whose special duty it is to repress and
prevent crime, by the suppression of liquor-shops, gambling
places and houses of ill-fame. And it is not in conformity with
the spirit of the constitution that the power to suspend the
execution of the laws should exist in any officer, even in the
Governor himself, unless clearly bestowed. If laws which are
deemed unwise are found upon the statute book, they must
nevertheless be enforced, impartially and faithfully, by all the
officers of the government, until amended or repealed by the
legislature, with whom alone rests the power of making and
repealing the laws. It is not for the chief executive magistrate
to assume, in his discretion, in one instance to enforce and in
another instance to suspend, existing laws. For this would be
virtually to exercise legislative power. But all laws should bo
executed impartially, to the end, (in the emphatic language of
the Declaration of Rights,) that the Government of the Com-
monwealth “ may be a government of laws, and not of men.”

In short, it has seemed to me, that with the details of the
execution of the laws for the punishment of crimes, the Gov-
ernor in the first instance has nothing whatever to do. Proper
officers are provided for this duty, upon whom the responsibility
in the first instance rests. If these should neglect their duty,
in a manner so conspicuous that the Governor, in the exercise
of a sound discretion, should feel called upon to interfere and
require the enforcement of the laws, the power to do so is
vested in him. But until such marked neglect shall occur, his
duty is well discharged by exercising such general supervision
over them as he is called to exercise over the other officers and
departments of the government of the Commonwealth. In
justice to the Chief Constable, and the administration of his
force, I may add that thus far I have seen no good reason to
interfere.
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Such has been my construction, and such has been my prac-
tice, in the discharge of my duty under the Act of 1865. If
persons desiring to call attention to the violation of the laws in
particular instances, or if others interested in seeking a relaxa-
tion of the laws, shall continue during my term of office to
apply for the intervention of the Executive, I shall consider
that my duty has been discharged by referring all such, as I
have heretofore referred them, to the recognized and respon-
sible officer. In consideration of the reasonable degree of
dignity with which the constitution has invested the office of
chief magistrate, and equally in justice to the people of the
Commonwealth, who, I must suppose, have an interest in
requiring the character of the office to be maintained, I must
decline to undertake to exercise the duties which properly
belong to a subordinate. I may add, that the late Attorney-
General and the present Attorney-General of the Common-
wealth have, when consulted, expressed their concurrence
with me in this construction of the statute.

ALEXANDER H. BULLOCK.


