
HOUSE No. 473.

Executive Department Boston, June 1, 1867.

To the House of Representatives.

I feel constrained to return, without my approval, the bill
entitled “ An Act fixing the salaries of Judges, Registers and
Assistant-Registers of Probate and Insolvency, and for other
purposes.”

This bill provides, in section 2, that no judge of probate
and insolvency shall hold any office under the authority of the
United States, or any law thereof, except that of Commissioner
appointed by the Circuit Courts of the United States, under the
Act of February 20th, 1812; and the acceptance of any such
office, or the discharge of its duties, unless the said judge of
Probate and Insolvency shall resign his office of Register of
Bankruptcy before this Act shall take effect, shall be held to be
a resignation of his office of Judge.

The necessary effect of this bill is to render the office of
judge of probate of wills incompatible with any office under the
authority of the United States, or any law thereof, except that
of commissioner.

The Constitution of Massachusetts establishes the office of
judge of probate of wills; specifies certain other offices with
which it shall be incompatible ; and provides that judges of
probate shall hold their office during good behavior, unless
removed upon the address of both houses of the legislature.
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It is not within the power of the legislature to provide that
judges of probate shall be removed, otherwise than in accord-
ance with the Constitution. This bill provides for a compul-
sory resignation of judges of probate, which is equivalent to a
removal, on grounds which seem to me insufficient to justify
such a* requirement.

The Constitution provides but two modes of vacating the com-
missions of judicial officers against their will: First, by impeach-
ment ; second, by removal by the Governor, with consent of the
Council, upon the address of both houses of the legislature.
But this Act purports to create a third mode, viz.: by declaring
the office vacant, under certain contingencies, against the will
of the incumbent, by mere force of ordinary legislative
enactment.

In addition to this ground of objection, which applies only to
the office of judge of probate, there is an incongruity in the
phraseology of the second section, which would compel me to
withhold my assent to it in its present form. This section pro-
vides that the acceptance of any office under the authority of
the United States, or any law thereof, shall be held to be a
resignation of the office of judge, register or assistant-register
of probate and insolvency, unless said judge, register or assist-
ant-register of probate and insolvency shall resign his office
of Register of Bankruptcy. The last clause of this provision
seems to assume that the office which is now to become incom-
patible with the other offices named, must necessarily be the
office of Register of Bankruptcy, while the earlier clause of the
same provision is general, and applies to all offices under the
authority of the United States.

ALEXANDER H. BULLOCK.


