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House op Representatives, March —, 1870.

The Committee on the Hoosac Tunnel and Troy and Green-
field Railroad, to whom was referred so much of the governor’s
message as relates to the Troy and Greenfield Railroad, report
the accompanying Bill.

Per order,

Commmuucaltf) of ittassadjusctts.

H. J. BARKER.
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AN ACT
Concerning the Troy and Greenfield Railroad.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled

,
and by the authority of

the same, as follows :—

1 Sect. 1. There shall be allowed and paid from
2 the treasury of the Commonwealth to the Vermont
3 and Massachusetts Railroad Company and the Fitch-
-4 burg Railroad Company the cost of rebuilding the
5 bridge in the line of the Troy and Greenfield Rail-
-6 road across the Deerfield River, near the westerly
7 depot, and of taking care of and protecting that por-
-8 tion of said railroad now under lease to said com-
-9 panics, since the freshet of October last, and a sum

10 not exceeding eighty-five per cent, of the actual cost
11 of repairing the injuries caused by said freshet to
12 said parties of said railroad, the same to be paid after
13 the completion of said bridge and repair’s, and upon
14 the approval of the bills paid therefor by the governor
15 and council.

In the Year One Thousand Eight Hundred and Seventy.

i&ommonuttoltl) of illassacljusdtß.
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16 In consideration of said injuries to said railroad,
17 six months’ rent thereof is hereby abated.

1 Sect. 2. The governor and council are hereby
2 authorized to improve the curves and other parts of
3 said railroad as they may deem expedient: provided,
4 they do not change the general location of the road.

1 Sect. 3. A sum not exceeding one hundred thou-
-2 sand dollars is hereby appropriated for the purposes
3 named in the foregoing sections.

1 Sect. 4. A sum not exceeding fifteen hundred
2 dollars is hereby appropiated towards the cost of
3 making a highway across the land of the Common-
-4 wealth near the east end of the Hoosac tunnel, in
5 case the same shall be laid out by the county com-
-6 missioners of Berkshire County, to be expended in
7 such manner as the governor and council shall deter-
-8 mine.

1 Sect. 5. Said railroad companies, together with
2 the Troy and Boston Eailroad Company, are hereby
3 authorized to make such arrangements and contracts
4 for business as the directors of said corporations may
5 deem necessary to secure and facilitate the transit of
6 both passengers and freight over their line of railroads
7 between Boston and Troy.

1 Sect. 6. This act shall take effect on and after
2 its passage.
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House op Representatives, April 27,1870.

The Committee on Finance, to whom was referred the Bill con-
cerning the Troy and Greenfield Railroad, have considered
the same and

The Troy and Greenfield Railroad is the property of the
Commonwealth. That part of the road between its easterly
terminus at Greenfield and the Hoosac Tunnel was leased to
the Fitchburg Railroad Company and the Vermont and Massa-
chusetts Railroad Company, before its completion, by an instru-
ment dated the eighth day of October, eighteen hundred and
sixty-six. One of the stipulations of the lease is, that the Com-
monwealth shall “ build said railroad in a substantial manner,
coi’responding with the average of well-built railroads in New
England, and put it in complete condition to operate, furnish-
ing therefor the necessary depot and other buildings along the
line.” On the other hand it is stipulated “ that when the said
railroad shall have been completed, the lessees will thereafter
keep said railroad in good repair, ordinary wear and tear, and
all subsidence and damages arising from the defective and in-
sufficient construction of the road excepted, which shall be
repaired by the Commonwealth.”

The road had been located in eighteen hundred and fifty-nine,
under the management of the Troy and Greenfield Railroad
Company. The location was faulty in the extreme. In their
report to the governor and council, in eighteen hundred and
sixty-three, (Sen. Doc. 93, p. 27,) the State commissioners say of

Crmnomucaltl) of ittassacljusctts.
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it, that “ the line, as now located, is essentially a contractor’s
line ; such a one as might fairly be anticipated where the con-
tractor and engineer were the same person, intensified, if possi-
ble, by his controlling a majority of the stock. Everything has
apparently been sacrificed to save present outlay.” The engin-
eer employed by the commissioners, says of the location, that
“ it was adopted evidently with the intention of obtaining the
cheapest possible road without reference to its character. There
are many cases where even a moderate expenditure for grading
wouldhave rendered curves unnecessary or very much increased
their radius. The maximum grade going west is 58.6 feet per
mile, for a length of 6,700 feet, and coming east 40 feet per
mile, for a length of 11,100 feet. The least radius of curva-
tion is 716 feet, of which radius there are 6 curves, embracing
a length of 4,192 feet. miles in length of the road is on
curves of less than 1,000 feet radius. The whole amount of
curvature is 4,030 degrees, or more than eleven complete cir-
cles, averaging over the whole road 109 degrees to a mile.”

In the face of such testimony often reiterated in public doc-
uments, this wretched location was substantially retained. The
building of the road was subsequently entrusted to a responsi-
ble contractor, and the road may be said to have been well built
in the ordinary acceptation of that term.

In thus disregarding the character of the location of the road,
a great mistake was made by the Commonwealth, for, as has
been well said, “ a poorly built road on a good location may
subsequently be improved and perfected ; but a well built road
on a poor location can only be remedied by a general relocation
and reconstruction.”

It is conceded on all hands that when the Hoosac Tunnel is
completed, this line of railroad as originally built, will be
wholly unsuitable for the business to come upon it, and that
several hundred thousand dollars must then be expended in its
reconstruction. True economy and the interests of the Com-
monwealth would seem to require that now, while the road is
so sadly crippled as to be wholly useless, the occasion should
be improved for its general relocation and reconstruction. The
money spent in restoring it to the condition it was in before the
storm, will, in all probability, be wholly wasted, while the
amount required for that purpose, judiciously applied with
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other moneys in reconstructing a permanent line, would proba-
bly do one-fourtb of all the necessary work. If it be simply
repaired, another storm will beat upon it in due time, and it
will again be washed away.

The Committee, deeply impressed with these views, has urged
them upon the parties in interest, but has urged in vain. The
answer is that they cannot wait to rebuild the road, but must
have its former condition restored as soon as possible. Sincere-
ly deploring what we deem a short-sighted policy in this regard
we pass to another branch of the subject.

The lease of the road was consummated with a full knowl-
edge of the bad character of the location. The lessees took
possession of the road in the summer of eighteen hundred and
sixty-eight, and continued to operate the same until October
fourth, eighteen hundred and sixty-nine. On that day a storm
of unusual severity resulted in damages to the road of so seri-
ous a character as to raise the question whether the lessees are
bound to repair them. No claim is made that the railroad was
not “ built in a substantial manner, corresponding with average
of well built railroads in New England.”

Soon after the disaster to the road on the fourth of October,
the lessees applied to the governor and council to put the road
in repair. This led to a consultation with the attorney-gen-
eral, as to the obligation of the respective parties to the lease.
The attorney-general gave it as his opinion that the Common-
wealth is not under the legal duty of making good the damages,
but at the same time suggested, as a matter of justice, “ that
the loss fairly traceable to the unusual and extreme violence of
the storm shall be borne by the Commonwealth.”

The following is a copy of his communication to a committee
of the council —

Commonwealth of Massachusetts.
Attorney-General’s Office, Boston, )

30 Court St., Nov. 9, 1869. jHon. Thomas Talbot :

Sin,—I have examined with care the lease of the eastern section
of the Troy and Greenfield Railroad to the Fitchburg, and Vermont
and Massachusetts Railroad Companies, and considered the views
presented by Mr. Richardson before the committee of the council
with reference to the damages caused by the recent storm.
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It seems to me that in order to throw upon the Commonwealth
the legal duty of making good the damages at any particular place,
under the strict rules of law, it must be made to appear that the
same arose from a mode of construction which, in comparison with
the average of well built railroads in New England, and having re-
ference to such contingencies as ought to be taken into account in
building such a railroad, would justly be deemed defective and in-
sufficient; and that the word “insufficient,” as used in the lease,
is not to receive so extensive a signification as to make it incumbent
on the Commonwealth to repair damages caused by a storm unprec-
edented in its violence and destructive force, and which would not
naturally, or in the exercise of prudent and reasonable foresight, be
looked for, taken into account or guarded against in the construction
of an average well-built railroad in New England ; and that there-
fore the governor and council have no authority to make such re-
pairs as, under this view, belong to the lessees.

At the same time, this construction, which I think is required by
the application of the rules of law, seems to me in this instance, as
in others where it has somefimes been applied by court, to be harsh
and oppressive upon the occupiers of property belonging to others ;

and as a matter of justice I quite agree with the report of Mr. Ap-
pleton, submitted to me, that the loss fairly traceable to the unusual
and extreme violence of the storm shouldbe borne by the Common-
wealth, it probably not having been in the minds of the parties at
the time of the execution of the lease.

I am very respectfully,
Your obedient servant,

Charles Allen.

If the suggestion of the attorney-general is to govern the
legislature in the disposition of this case, the question next in
order is, What amount of money shall he allowed to the lessees of
the road for making the repairs ? In considering this branch of
the subject your Committee is aided by the estimates of two en-
gineers, experts in such matters, who were called upon soon
after the storm to visit the road, and estimate the damages it
had sustained.

One of these was Mr. Appleton, the railroad commissioner. In
his report Mr. Appleton says :

*

“ I had no time to take measures and make calculations based
upon them ; I merely give the judgment formed in passing along.
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Still although there may be variations in detail, I think the aggre-
gate amount will prove to be nearly correct; sufficient at least to
make everything as good as it was before, probably a little better at
some points.”

“ I have arranged my estimate of repairs under two heads. * * *

It appeal’s to me fair and equitable that the lessee should bear such
a proportion of the damages as the injuries from a common freshet
might very probably amount to ; but that the extraordinary losses
caused by an unprecedented rain-fall, should be made good by the
owner of the property.

“ This principle of distribution, appears to me correct. * * * * I
have made the distribution to the best of my judgment. * * * * I
find the total ordinary damages eight thousand four hundred and
twenty-five dollars. Total extraordinary, fifty-three thousand six
hundred and fifty-one dollars. In all, sixty-two thousand and
seventy-six dollars.

“ Besides the above injuries to the road, the bridge across the
river for common travel, opposite Rice’s, was canned offi ** * *

My estimate for the bridge at Rice’s afnounts in all to six thousand
dollars, but I cannot give any opinion as to who should fairly and
properly bear this loss from my entire ignorance about all previous
arrangements respecting it.”

The other expert, employed by the council in the examina-
tion of this case, was A. R. Field, Esq., who had been the
engineer of the commissioners in finishing the construction of
the road after its location by the original contractors. Mr.
Field followed substantially the same classification of damages
as was adopted by Mr. Appleton, viz. : ordinary and unusual
damages. The ordinary damages he estimated at six thousand
five hundred dollars; the unusual damages, exclusive of the
road bridge, opposite Rice’s, he put at fifty-eight thousand dol-
lars ; the road bridge he calls four thousand five hundred dol-
lars ; total damages, sixty-nine thousand dollars.

In closing his report Mr. Field remarks that “ where the
culverts have been choked up by the debris from above, as is
generally the case where the breaks occur in the deep ravines,
I have estimated for arch culverts of larger size.”

..In view of the foregoing estimates and observations, the Com-
mittee are of opinion that if the legislature shall decide to
adopt the suggestion of the attorney-general, and pay for the
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amount of “ loss fairly traceable to the unusual and extreme
violence of the storm,” the sum properly called for will be about
fifty-eight thousand dollars.

The committee on the Troy and Greenfield Railroad, and
Hoosac Tunnel, in suggesting an appropriation of one hundred
thousand dollars for the repair of the road, probably had in
view the making of some slight improvements in the line and
grade of the road as compared with its original construction.
They would not' only repair the damages resulting from the
storm, but put the road in a little belter condition than it was
in before. In the opinion of this Committee, an expenditure of
so limited an amount for improving the character of the road
would be in the highest degree injudicious. Believing it to be
bad economy to repair the road at all on its present location,
they cannot approve of any plan which aggravates the original
mistake by adding to the money already invested. Either relo-
cate the road, and thoroughly rebuild it, or simply put it in
repair, and refrain from throwing away any new expenditure in
the same direction.

The party most interested does not ask for any money beyond
the amount estimated by the State officials as necessary to repair
the damages “ fairly traceable to the unusual and extreme vio-
lence of the storm.” It was so stated in the committee room.

The Committee see no ground whatever, for allowing to the
lessees of the roa'd fifteen hundred dollars for building a high-
way near the Hoosac Tunnel, as is provided by one section of
the bill submitted for their consideration.

It is to be regretted that the present favorable opportunity for
correcting a great mistake should pass unimproved. An ex-
penditure of three or four hundred thousand dollars, and a
delay of a few months would suffice to rebuild the road, and
put it on a footing of respectability as compared with other
parts of the line of road between Boston and Troy, and remove
the liability to another wholesale disaster like that of last fall.
True economy requires that this expenditure be made now.
Short-sighted and temporizing policy would put it off to some

future time. While the Finance Committee entertain no doubt
as to the proper course to be pursued, they know how hard it
will be to sustain these views against the clamorings of parties
whose interests would be affected by the delay incident to a

2
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thorough rebuilding of the road at this time, and they accord-
ingly recommend that the sum to be allowed and paid shall not
exceed fifty-eight thousand dollars, the same to be used only in
restoring the road to the general condition it was in before the
storm.

The lease of the road stipulates for a rent of thirty thousand
dollars a year. The road will have been interrupted fully six
months. If it is right for the Commonwealth to pay for repair-
ing the road, it seems proper that fifteen thousand dollars of
the rent should be abated.

The bill is reported in a new draft.

Per order,

D. L. HARRIS.
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AN ACT
Relating to the Troy and Greenfield Railroad.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :

1 Sect. 1. For the purpose of putting in complete
2 repair that portion of the Troy and Greenfield Eail-
-3 road, lying between its easterly terminus in Greenfield
4 and the crossing of the Deerfield Eiver near Hoosac
5 Tunnel, now under lease to the Vermont and Massa-
-6 chusetts, and the Fitchburg Eailroad Companies, there
7 shall be allowed and paid to said companies a sum
8 equal to eighty-five per cent, of the actual cost of the
9 work done and materials furnished therefor : provided,

10 the amount so paid shall not exceed fifty-eight thou-
-11 sand dollars ; and provided, that the repairs shall be
12 conducted under the direction of the board of rail-
-13 road commissioners. No portion of said sum shall be
14 paid until said commissioners shall have certified to
15 the auditor of accounts that the railroad has been re-

sommomuealtl) of ittassadjusetts.

In the Year One Thousand Eight Hundred and Seventy.
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16 stored to a condition in all respects equal to the con-
-17 dition it was in immediately preceding the great storm
18 of the fourth day of October, in the year eighteen hun-
-19 dred and sixtv-nine.

1 Sect. 2. In view of the damages to be sustained
2 by said corporations, lessees of said railroad, while the
3 use of the same shall be suspended, the rent required
4 by the lease to be paid for its use during a period of
5 six months is hereby remitted.

1 Sect. 3. The Vermont and Massachusetts and the
2 Fitchburg Railroad Companies, are hereby authorized
8 to make such contracts and business arrangements
4 with each other, and with the Troy and Boston Rail-
-5 road Company of New York, to facilitate the transac-
-6 tion of joint business in passengers and freight for a
7 period not exceeding the duration of their lease of the
8 Troy and Greenfield Railroad, as may be agreed upon
9 by the directors of the several corporations.


