
HOUSE No. 402.

House of Representatives, May 21, 1873.

The Committee on the Judiciary, to whom was referred the
petition of George T. Bigelow and others, owners of lands on
the Back report the accompanying Bill.

Per order,

JNO. B. D. COGSWELL.

(Hommomomltl) of iflassadjusctts.
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In the Year One Thousand Eight Hundred and Seventy-Three.

AN ACT

To provide for the conveyance of Berkeley Street to
the City of Boston.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the author-
ity of the same, as follows:

1 Sect. 1. The commissioners on public lands
2 are hereby authorized and directed to convey to
3 the city of Boston that part of Berkeley Street
4 which is situated on the Commonwealth’s lands in
5 the back bay, by deed in the same form as that
6 executed by said commissioners August twenty-
-7 third, eighteen hundred and sixty-six, and ap-
-8 proved by the governor and council on the thirty-
-9 first day of August following, except that the

10 words " may, so long as they shall deem it expe-
-11 dient,” shall be omitted in the proviso, and the
12 words " shall, until after ninety days’ notice to the
13 contrary,” shall be inserted instead thereof.

(Hmnmtmujcaltl} of itlassacljusctts.
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1 Sect. 2. Chapter three hundred and thirty-
-2 eight of the acts of the year eighteen hundred
3 and sixty-seven, is hereby repealed.

1 Sect. 3. This act shall take effect upon its
2 acceptance by the board of aldermen of the city
3 of Boston.
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House of Representatives, May 21, 1873.

The undersigned being unable to agree with the conclusions of
O O o

the majority of the Committee, and dissenting from their
report, presents some of the reasons for his dissent in the
following

MINORITY REPORT:

When the Commonwealth undertook the novel and some-
what hazardous enterprise of improving its territory in Bos-
ton known as the Back Bay, it was found necessary to hold
out every possible inducement to the citizens to purchase
these lands, which, before they were tilled, consisted of mud
and flats, principally known as the empty basin, and parts
of which for many years had been a mere cesspool for a por-
tion of the city, and had become a nuisance. After a great
deal of investigation and discussion it was considered neces-
sary, in order to insure the success of the enterprise, that the
territory should be laid out on a liberal plan, that wide streets,
broad avenues and tine parks should be adopted as a part of
the scheme. Liberal inducements were held out to purchas-
ers, and various modifications were made from time to time
in the early days of the enterprise to secure the public favor.
The main street, Commonwealth Avenue, was laid out two
hundred feet wide, of which thirty feet are sidewalks, one
hundred feet an ornamented park in the centre, and thirty-five
feet on each side of the park are roadways. On the other
longitudinal streets, such as Marlborough, Newbury, Boylston
and Beacon, spaces were reserved in front of the houses, of
which the fee was conveyed to the abutters, but they were
restricted from ever building on them.

Commcnuucaltl) of iflasoacljusctto.
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The cross streets, such as Clarendon, Dartmouth, Exeter,
and Fairfield Streets appear to have been originally regarded
as mere avenues upon which it was supposed no houses would
front, and, with the exception of Berkeley Street, they were
made only sixty feet wide, and with no reservation of land for
ornamental purposes. It was subsequently found that this
was an error, as it would be desirable to have houses front
upon some of these streets. Dartmouth Street was made a
hundred feet wide by legislative Act. In regard to Berkeley
Street, which was originally laid out eighty feet wide, or
twenty feet wider than the cross streets above named, it was
supposed that the ends of houses only would come upon it.
After the two corner houses were erected, fronting on Beacon
Street, it was thought advisable to change the plan and to
have houses and public buildings erected fronting on Berkeley
Street. But, as the two houses had been built on the line of
the street, it was proposed to have the roadway of the street
forty feet wide, with sidewalks each ten feet in width, meas-
uring sixty feet, and to leave a space of ten feet on each side
of the street in front of each estate, which the abutters might
enclose as long as permitted so to do by the commissioners.
In this way Berkeley Street would be made to correspond with
the longitudinal streets, and would become a more desirable
street for residences, and the value of the Commonwealth’s
land remaining thereon would be increased. This proposi-
tion appearing to the commissioners on public lands, who had
full authority in the matter, advisable and advantageous to
the Commonwealth, they passed the following vote in 1860 :

’

“ Voted, That upon the petition of the parties in interest, and the
abutters, on Berkeley Street, between Beacon and Boylstou Streets,
there be reserved, for purposes of cultivation and for entrance and
egress, a portion of the street next adjoining each estate on said
street, ten feet wide, and extending the whole distance each side;
on condition, however, that the same may be resumed by the Com-
monwealth whenever the commissioners or their successors in office
or authority may deem it necessary to do so.

This action of the commissioners was substantially approved
by the legislature in 1862, as will appear in a subsequent part
of this Report.
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After this vote was passed, the remaining lots upon this
street belonging to the Commonwealth and one lot belongingo o o o
to the city of Boston were sold, and there have been erected
on this street two of the most beautiful churches in the city,
two large hotels, the large building of the Boston Natural
History Society, and some of the most expensive dwelling-
houses on the Back Bay territory. After nearly all of
these buildings were erected and after the abutters had ex-
pended considerable money in ornamenting these reserved
spaces, a question arose as to the precise terms by which the
abutters held them. The city authorities contended that the
whole street eighty feet Avide should be conveyed to the city,
and that this permission to occupy these spaces should be
subject to their control. On the other hand, the abutters
contended that their agreement was with the Commonwealth,
and that by the express terms of it the spaces were to remain
for purposes of ornamentation until the same were " resumed
by the Commonwealth, whenever the commissioners or their
successors in office or authority may deem it necessary to do
so.” They said in effect that, although it might be just as
well to leave this decision to the city authorities, still as this
Avas not the contract, they ought not to be turned over to the
control and judgment of the city authorities without their
consent. It should here be borne in mind that it never has
been pretended and is not pretended now that there is or has
been any necessity to destroy these ornamental spaces and
to widen the travelled part of the street. It therefore appears
that this question is largely one of a theoretical character, so
far as the particular street is concerned; but in point of prin-
ciple, the point involved in this discussion is of large impor-
tance, for if the Commonwealth, in the early days of this
doubtful enterprise, "believed,” to use the language of the
Committee Avho reported ou the subject in 1867 (Senate Doc.
284) " that the ornamentation of these flats AAroukl add to the
attractiveness of the street and add to the value of other land
of the Commonwealth in the same vicinity; ” " if,” in the lan-
guage of the same report, " the commissioners have acted in
good faith in this matter from the beginning,” and if "the
action of the abutters from the beginning has been high-
minded and honorable,” then it is clear that the subject should
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be treated with a delicate reference to the highest principles
of honor and justice by which a great Commonwealth always
acts towards its citizens, be they few or many, and be their
rights of greater or less importance.

This matter has been frequently before the legislature. In
1862 it was examined by the committee on public lands on
an order introduced by a member from Boston, and their re-
port will be found in House Document No. 294 of that year.
In it they say :

“Under this permission of the commissioners, several of the
abutters upon the street have prepared a space ten feet in width in
front of their respective estates, to be adorned with grass, shrub-
bery and plants. This space borders upon the sidewalk, and by
several of the abutters has been enclosed by an iron fence. The
street was laid out, as appears bjr the recorded plan, eighty feet in
width. The enclosing of this spaceupon each sidereduces the width
of the streets, including the sidewalks, to sixty feet, a width suf-
ficient at present for the ordinary purposes of such a street. The
reservation of ten feet upon each side of the street was made at the
suggestion of the abutters for the purpose of ornament strictly, and
conveyed no title to the land itself. There has been no grant either
of land or any right thereto which may not be resumed by the com-
missioners or their successors at any time. As a consequence, the
abutters, although they have expended considerable sums in orna-
menting the space reserved, claim no right or title thereto, but rec-
ognize the authority given them as a simple license, revocable at
the pleasure of the commissioners.

“ The reduction of the street, therefore, has been merely for the
purpose of ornament, and your committee find no reason why the
license of the commissioners for such a purpose should be dis-
turbed. The road-bed is now forty feet, and the sidewalks are ten
feet in width.”

This report was accepted by the legislature.
In 1867 the subject again came up, when, after a long

hearing, a report was made by a majority of one, adverse to
the claims of the abutters. But the minority report of the
committee was accepted, and the Act of 1867, chap. 338, was
passed, which is in these words, and is now in force

“ The commissioners on public lands shall convey to the city of
Boston that part of Berkeley Street that is situate on the Common-
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wealth’s lands in the back bay as the same is now located and com-
pleted sixty feet wide; and the said city is authorized to widen the
roadway of the said street, when authorized so to do by the gov-
ernor and council, to the width of eighty feet, without any claim for
damages by the abutters on said street.”

The subject was again before the legislature in 1869 when
two reports were made. The report of the majority in favor
of the abutters and in opposition to a repeal of the Act of 1867,
was accepted by the legislature. The committee say on
page 3 of their report (Senate Docs. 1869, No. 457) :

“ The street is now eighty feet wide. The travelled part is only
sixty feet; but for light and air, ventilation and health, the great
purposes for which the streets in this territory were planned to be
wide, the grass cultivated by the abutters is just as useful and much
more ornamental than brick or gravel.

“ The abutters claim no rights in these grass-plats. They only
ask that the State should keep faith with them ; and that the Com-
monwealth should determine when it is necessary that these grass
plats should become part of the travelled way, and that this should
not be left to the judgment of the city government, liable as this is
to be swayed by local caprice or prejudice, and whose temper or
feeling in this matter has already been exhibited in the repeated
hearings before the legislature, and the refusal to accept this street,
solely because the Commonwealth wished to keep faith with the
persons to whom it had sold lands.

“ The Commonwealth still owns nearly 1,000,000 feet of land in
this territory, which it has for sale, and the prices which it will
receive for this must depend to some extent on the reliance which
purchasers place upon the representations and actions of the Com-
monwealth.

“Your Committee cannot but feel that to repeal or modify the Act
of 1867, chap. 338, which is a mere fulfilment of the pledge of the
State originally given by the commissioners, and ratified bjr the
legislature, and acted upon by the abutters, would be a breach of
good faith by the State which might seriously impair the value of
its remaining property still undisposed of; and we therefore report
that it is inexpedient to legislate thereon.”

Before the hearing of this matter by the legislative com-
mittee of 1867, a deed of this street, approved by the gover-
nor and council, had been sent to the city of Boston. The
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following vote copied from the records of the land commis-
sioners shows the date and fate of that deed.

Commonwealth of Massachusetts.
Office of Commissioners on Public Lands, )

State House, Jan. 28, 1867. )

Whereas, the deed of Berkeley Street, dated August 23, 1866,
approved by the governor and council August 31, 1866, which was
offered to the city of Boston has not yet been accepted by said city.
It is therefore

Voted, That the offer of said Berkeley Street to the city ofBoston
be withdrawn, and that the city authorities be requested to cancel or
return the deed to this office.

F. Haven,
Edw’d C. Purdy,

Commissioners on Public Lands.

Council Chamber, Boston, Jan. 28, 1867.
Approved and the order of August 31, 1866, is rescinded.

• Oliver Warner, Sec’y.

In pursuance of this request, and in accordance with a vote
of the board of aldermen of Boston, the deed was returned
to the commissioners on public lands, February 5, 1867.

After the passage of the Act of 1867, chap. 338, and in
accordance with it, another deed was sent to the city author-
ities, which was returned in January, 1868, for the assigned
reason "that the deed made a conveyance of the street only
sixty feet in width, whereas by the terms of the original
•agreement between the city, the Commonwealth and the Bos-
ton Water Power Company, dated December 31, 1864, and
by the plan accompanying said agreement, it should be eighty
feet in width.”

The case came before the legislature this year on the peti-
tion of citizens, although it was stated at the hearing that it
was drawn up under the advice of the city solicitor, and was
circulated for signatures by one of the city police at the re-
quest of an alderman. The city was represented and some of
the petitioners appeared, and the abutters were represented
and opposed a repeal of the Act of 1867. It was admitted on
all sides that the street was in poor condition; that there was

2



10 [May,BERKELEY STREET.

no necessity now for removing the obstructions, and probably
would not be for several years. The counsel for the city con-
tended that the Act of 1867 was in direct violation of an in-
denture of three parts called the Tripartite Indenture, exe-
cuted in 1864, by which the city was entitled to a conveyance
of Berkeley Street, without any restrictions, of the width of
eighty feet. The abutters contended that the street was
already eighty feet wide ; that the occupation of a portion of
it for ornamentation was merely a method of making the
street, the roadway being sixty feet wide and ample for that
purpose, just as Commonwealth Avenue is two hundred feet
wide, and the roadway is only half of that space. They in-
sisted that these spaces had been left in good faith, and ought
not to be removed until an exigency existed for such a
course, and that the original arrangement, which had been
sanctioned by repeated legislatures and by public law, re-
quired the judgment of the state authorities as to the exist-
ence of this exigency.

Upon a careful consideration of the whole matter, and after
an examination of the several reports and the records of the
land commissioners, the undersigned has come to the follow-
in"’ conclusions.

O

First. That the arrangement made by the land commis-
sioners in 1860 and approved by the legislature in 1862, was
made in good faith on both sides and was for the mutual ad-
vantage of the Commonwealth and the abutters.

Second. By this arrangement the abutters have a mere
license to occupy a portion of Berkeley Street until the com-
missioners or their successors shall deem it necessary to re-
sume possession. The abutters did not and cannot acquire
anything more than this, and good faith requires that they
should be protected in the license so given until an exigency
arises in the judgment of the commissioners.

Third. That there is no legal obligation on the part of the
State authorities to convey any of the streets on the Back
Bay to the city. The Act of 1861, chap. 142, provides
that,—

“The various streets and ways on the back bay, in the city of
Boston, and on the northerly side of the mill-dam as laid down on
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the general plan thereof, accompanying the fifth annual report of
the commissioners on the back bay, and dated Boston, January
twenty-first, eighteen hundred and fifty-seven, and deposited in Suf-
folk registry of deeds, August thirty-first, eighteen hundred and
fifty-eight, with such modifications and alterations as have been
made by the commissioners, shown on the plan recorded in Suffolk
registry of deeds, liber seven hundred and eighty-eight, folio one
hundred and fifty-nine, are ‘ hereby ratified and confirmed,’ and the
said commissioners shall have the general control of all streets,
ways, and squares on the land of the Commonwealth, and may offer
them, or any part of them, for acceptances by the city of Boston,
on such terms and conditions as they may deem expedient, subject
to the approval of the governor and council. * * * *

”

There is nothing in the tripartite indenture that affects
the question we are considering. Undoubtedly the inden-
ture, like the Act, recognizes the streets as laid out on
a certain plan, and by that plan Berkeley Street is eighty
feet wide, but to say that the travelled part of the street must
necessarily be eighty feet, proves too much, since the same
reasoning would render it necessary that the travelled part of
Commonwealth Avenue should be two hundred feet wide. It
must be remembered that ownership of the fee of a street is
no necessary incident to tho street as such. In a large ma-
jority of cases, the public only have an easement in highways,
while the soil is owned by private parties. But I fail to find
anything in the tripartite agreement which affects the Act of
eighteen hundred and sixty-one which leaves it optional with
the land commissioners to convey the streets or not "on such
terms and conditions as they may deem expedient.”

4. It does not consist with the dignity of the Common-
wealth to offer one deed after another and to have them neg-
lected or rejected, especially in this case, as the city makes
no direct and open request for a deed, nor any open or direct
request of the Commonwealth.

5. The most expedient course to be pursued is a question
of some difficulty. It is clear that something ought to be
done for the repair of a street of this importance. It is clear
that the city could at any time since the Act of eighteen hun-
dred and sixty-seven, have accepted the street of a width of
sixty feet for the travelled part, which is all that is requisite,
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and with the right to make it eighty feet by consent of the
governor and council. It is a matter of grave consideration,
whether by the Act of eighteen hundred and sixty-one, chap-
ter one hundred and forty-two, this street is not now a public
highway. There is no doubt that the Commonwealth may
lay out a highway and thereby impose upon the municipality
the burden of maintaining it. This may be done by the inter-
vention of selectmen, commissioners, or by direct legislative
Act, and such highways become a proper charge upon the
cities or towns where they are situated. (See Wellington,
et al., petitioners, 16 Pickering’s Reports, 101.)

The Act of 1860 expressly declares that certain ways on
the Back Bay "are hereby ratified and confirmed.” The fact
that the land commissioners " may offer them for acceptance
by the city ” does not necessarily justify the inference that
they are not public ways, since it is in the power of the gen-
eral court, under the limitations of the constitution, to change
the whole character of public ways, and to provide for a
peculiar kind of public ways.

Inasmuch, however, as it is highly desirable that the real
character of the highways on the Back Bay, and the just re-
sponsibilities and rights of the city may be clearly defined, in
view of the numerous acts and contracts relating thereto, and
inasmuch as therights of the city under the tripartite agree-
ment ought to be clearly understood, it is ray opinion that the
whole question should be submitted to the supreme judicial
court, where all parties may be heard, and the rights of all
secured, and the accompanying Bill is submitted to that end
as a part of this Report.

GEO. P. SANGER.
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In the Year One Thousand Eight Hundred and Seventy-Three.

AN ACT
Concerning Berkeley Street in the City of Boston.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the author-
ity of the same, as follows:

<£ommonu)caltl) of illassacljusette.

1 The city of Boston is authorized to file a bill in
2 equity in the supreme judicial court, against the
8 Commonwealth or any officers thereof, for a specific
4 performance of any agreements respecting Berke-
-5 ley Street, so far as the same extends over land of
6 the Commonwealth, and said court, after due
7 notice to all parties in interest of the pendency of
8 the bill, is authorized to make any order or decree
9 in the premises which law and equity require.




