
HOUSE No. 38.

House of Representatives, Feb. 1, 1875.

The Committee on Elections, to whom was referred the
petition of Salmon D. Hood of Topsfield, claiming the seat
now occupied by John H. Potter, as representative from the
Twentieth Essex Representative District, having heard and
considered the evidence offered and the arguments of the re-
spective counsel, submit the following

The petitioner in his petition claims that he received three
hundred and ninety-nine votes, and that John H. Potter, the
sitting member, received but three hundred and fifty-six
rotes.

The returns of the vote for representative, from the four
towns composing said district,—namely, Saugus, Topsfield,
Middleton and Lynnfield,—were admitted to be correct, aud
were as follows : •

IbrtTGCS.—Salmon D. Hood, of Topsfield, .... 204
Solomon D. Hood, of Topsfield 80
John H. Potter, ofTopsfield, . . . IG2

TtfPsnEU).—-Salmon D. Hood, of Topsfield, ... 02
John 11. Potter, of Topsfield, , . .82
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Middleton.—S. D. Hood, of Topsfielcl, .... 28
John 11. Potter, of Topslield, . . .51

Ltnnfield.—Salmon D. Hood, of Topsfleld, ... 25
John H. Potter, of Topslield,. ... Cl

The question presented is, whether the eighty votes cast in
Saugus, bearing the name Solomon D. Hood, ought to be
counted for the petitioner. If they are so counted, it will bo
seen, by the returns, that he will then have in all three hun-
dred and ninety-nine votes,—the number claimed for him in
the petition,—and forty-three votes more than were cast for
the sitting member.

If it shall clearly appear, from legal evidence, that the
electors intended these eighty votes for the petitioner, they
should be counted for him,—otherwise not. This principle
has been so often and generally applied that no authorities
need bo cited in support of it.

By a well-established practice in this Commonwealth,
in cases where there has been an omission or a mistake in the
name, or in spelling the name, of the candidate on the ballots,
the identity of the person for whom the ballots were intended
may be proved in various ways ; as by his place of residence,
his profession or occupation; by the fact that he was known
to be a candidate, and that there is no other person eligible to
whom the name can be applied; by showing that the ballots
were printed and intended to be printed for him. If by
these or similar facts tending to show for wdiom the ballots
were meant and intended, the identity of the individual voted
for can be clearly established, such ballots are to bo counted
for him, to the end that the will of the electors shall prevail.
This practice has been adopted in the fallowing cases, which
have arisen in the House of Representatives in this State :r—-

-ft

James Pratt, Jr., Mass. Cont. Elec. Cases,.... 236
Lorenzo D. Coggswell, House Doc. No. 32, . . . 1866
Luther Chapin, Jr., “ “ “ 17, . . 1864
Joseph T. Wright, “ “ “ 26, . . . 1865
Jonas A. Charapncy, “ “ “ 64, . . . 1867
George Bartholmesz, “ “ “ 130, . .

. 1872
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It was shown by the testimony before the Committee, that
the petitioner had been for three years one of the selectmen
of Topsfield; that he was an auctioneer, and had been one of
the assessors ; that a resident of Topsfield, who was favorable
to the petitioner, went to Saugus before the election, and in-
formed several voters there that it was proposed to vote for
Salmon D. Hood, of Topsfield, for representative, describing
him by his occupation and the town offices he had held. Two
of these voters in Saugus, and who were active in the canvass,
understood from this informant that the full name of the pro-
posed candidate was Solomon D. Hood, one of whom so wrote
the name at the time, the memorandum of which was pro-
duced before the Committee. The name of the candidate
was so reported to the person in Saugus who had the ballots
printed. The votes for representative were on the general
ballot for state and county officers. The latter person above
mentioned, had two forms of ballots printed, each bearing the
name Solomon D. Hood. Thei’o was a third form of ballot
distributed and cast in Saugus, having thereon the petitioner's
true name. The polls were opened at one o’clock. The fact
of the difference in the tw r o names was not noticed until
about half-past two o’clock. When it was discovered, resort
was had to an autograph letter addressed by the petitioner to
the citizens of Saugus for the purpose of learning which name
was correct. This letter was signed Salmon D. Hood. There-
upon ballots w T erc altered in pencil and by pasting. The bal-
lots cast for representative in Saugus were produced before
the Committee. Several were found to have the name Salmon
D. Hood in print pasted over that of Mr. Potter, and one, at
least, with the first name Solomon erased, and the name Sal-
mon written in pencil instead.

It was in evidence that the petitioner was born and had
always resided in Topsfield ; that at the time of the election
there was no other voter in Topsfield by the name of Hood,
except the petitioner, and had been none for four years
past; that the petitioner had several times received and
answered letters addressed to him as Solomon D. Hood.

The petitioner was nominated in Topsfield, and not by a
convention of the towns in the district.

Four and only four of those who voted Solomon D. Hood,
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appeared before the Committee, and testified that they were
personally acquainted with the petitioner, or knew him by
reputation. The depositions of thirty-nine other voters in
Saugus were offered, in which, as was stated before the Com-
mittee, the deponents alleged that they cast ballots having the
name thereon, Solomon D. Hood, by which name they meant
the petitioner. This testimony was rejected. Depositions
would seem to be inadmissible in such cases, unless the oppo-
site party interested has proper notice of the time and place
of taking them, or waives such notice, or they are taken by
a commission appointed under an order of the House.

New Marlborough, Mass. Cont, Elec. Cases, . , 323
Rehoboth, “ “ “ “

. . 48
Ashfield, “ “ “

. . 583

Furthermore, these depositions were inadmissible on the
ground, that iu controverted elections in this State, the
practice has been not to allow electors to testify directly for
what person their ballots were intended to be cast.

The counsel for the sitting member, claimed that there was
no evidence before the Committee of the intention of those
who cast said eighty votes, with the four exceptions above
named.

But under the practice referred to, the intention may be
gathered from the facts proven. Iu the above named case of
Jonas A. Champney, the committee in their report say that
" no evidence was presented to your committee tending to show
by what persons any of these eight ballots (being the ones in
dispute) were cast, or what the intentions of the persons
casting them were.” Yet the House held, from all the facts
presented in the case, that the votes were intended for Mr.
Champney, and so decided.

From all the evidence before them, your Committee are
unanimously of the opinion that these eighty votes were in-
tended for Salmon D. Hood, the petitioner, and should be
counted for him.

The error in the name was not so great as in some of the
cases above cited. It might easily occur from a similarity in
the sound of the two names. In the above case of Joseph
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T. "Wright, of Marblehead, there were allowed and counted
for him two hundred and fifty-three ballots cast in ward 5,
Salem, bearing the name Thomas T. Wright. The facts in
that case rvere very similar to those in the one now under
consideration.

The Committee desire to express their appreciation of the
honorable-conduct of the sitting member in this matter; but,
in view of the evidence and the precedents bearing on the
case, they unanimously report the accompanying Resolve.

For the Committee,

A- B. COFFIN.
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RESOLUTION

Concerning the seat of Representative for the Twentieth
Essex District.

Resolved, That at the election held on the third day of
November last, Salmon D. Hood, of Topsfield, was duly
elected representative to the general court from the twentieth
Essex representative district, and that he is entitled to the
scat in this house now occupied by John H. Potter.

Commomumltt) of illaosacljusctte.

In the Year One Thousand Eight Hundred and Seventy-Five.






