
HOUSE No. 78.

House of Representatives, Feb. 16, 1875.

Report OfThe Committee on Elections. to whom was referred the—
7

petition of William A. Haskell, of Marblehead, for the seat
now occupied in the House by Harrison Closson, as repre-
sentative from the fifteenth Essex Representative District,
having heard the claims of the petitioner and of the sitting
member, and the arguments of their counsel, submit the
following

EEPO E T :

Thefifteenth Representative District, in the county of Essex,
is composed of the town of Marblehead and the fifth ward of
the city’’of Salem, and is entitled to representatives.
Harrison Closson and William B. Howard now occupy seats
in this House as representatives from said district. The right
of Mr. Howard to hold his seat is not questioned.

The grounds on which the petitioner claims the seat occu-
pied by Mr. Closson, are set forth in his petition in the fol-
lowing language:—

"First. That seven hundred and sixty-three of the legal
voters in said district voted for the petitioner, and but seven
hundred and fifty-six for Harrison Closson.

"Second. That the vote, as originally returned by the
proper ward officers of the fifth ward of Salem, in said repre-
sentative district, was two hundred and twenty-nine for
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Harrison Closson, when in truth and in fact he received only
two hundred and sixteen votes in said ward.”

At the hearing before the Committee, the petitioner, in
support of .his allegations, relied upon the result of a recount
of the ballots in said ward five, made by the aldermen of
Salem at the time, and under the circumstances hereinafter
set forth.

The election was held the third day of November. It was
admitted that, in pursuance to the 27th section, chapter 376,
of the Acts of 1874, the meeting of the clerks was duly held
at Marblehead, at noon, on the day following the election;
that said meeting of the clerks was not adjourned, but that they
on that day, to wit, November 4th, made out over their hands
the complete returns of the votes of the whole district for
representatives ; and that, on the same day, certificates of the
election of said William B. Howard and Harrison Closson
were accordingly issued.

By those returns, the sitting members and the petitioner
received the following number of votes :

William B. Howard, of Marblehead, ....867
Harrison Closson, of Marblehead, .... 765
William A. Haskell, of Marblehead, .... 763

There were several votes returned for various other persons.
It will be noticed that by these returns Mr. Closson received
two more votes than the petitioner.

On the sth of .November, the city clerk of Salem was noti-
fied, by ten or more citizens of said ward, in writing, that
they had reason to believe that the returns of the ward offi-
cers of ward five were erroneous.

The aldermen of Salem, on the 6th of November, opened the
ballots cast in ward five, and examined or recounted them.

It was admitted at the hearing that, according to the
returns of the recount of ballots so made by the aldermen, Mr.
Closson had nine votes less in ward five than were returned
for him by the ward officers.

As the case now stands, if the returns of the ward officers
are to be taken as the true return of the vote of ward five,
Mr. Closson is entitled to hold his seat. If, however, the
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recount by the aldermen was legal, and the returns, as altered
by the recount, are to be considered the true return of the
vote in said ward, then the petitioner can rightfully claim the
seat.

There was no charge or intimation of any illegal or im-
proper conduct on the part of the ward officers in counting
the ballots or making their returns ; nor was there auy charge
of a fraudulent intent on the part of the aldermen in opening
said ballots.

The petitioner served notice on the city clerk of Salem and
the town clerk of Marblehead, within sixty days after the
election, claiming an election to the office of representative
from said district.

As the case was presented at the hearing before the Com-
mittee, in connection with the facts admitted, this question
arises, Which are the legal and true returns of the vote in said
ward, the returns made by the ward officers, or those returns
as amended by the aldermen ?

This question involves a careful examination, and the inter-
pretation and intent of certain provisions in chapter 376 of
the Acts of 1874, for the preservation of ballots in cities,
and for an examination of the ballots by the aldermen.

The 42d section of said chapter, being the same as the 3d
section of chapter 144 of the Acts of 1863, contains the fol-
lowing provisions:—

“He (the city clerk) shall receive and retain in his care the
ballots transmitted to him, for the space of not less than sixty days ;

if within the time prescribed by law, for forwarding returns or declar-
ing the results of an election, ten or more citizens of any ward shall
notify the city clerk, by a written statement, that they have reason
to believe that the returns of the ward officers are erroneous, and
shall specify wherein they deem them in error, the said clerk shall
receive such statement, and shall notify the board of aldermen, or
the committee thereof appointed to examine the returns of said
election; and the board of aldermen, or their committee, shall,
within the time required by law for examining the returns or declar-
ing the results of the election, examine the ballots thrown in said
ward, and determine the questions raised ; they shall then reseal
the envelope, either with the seal of the city Or a seal provided for
the purpose, and shall indorse upon said envelope a certificate
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that the same has been opened and resealed by them in conformity
to law; and the ballots, sealed as aforesaid, shall be returned to
the city clerk, who, upon their certificate, shall alter and amend
such returns as are found to be erroneous, and such amended return
shall stand as the true return of the ward.”

It will be observed that said section fixes and limits the
time within which the notice by ten or more citizens shall be
given to the city clerk, and also the time within which the
ballots of the ward shall be examined by the aldermen. Both
of those acts must be done "within the time prescribed by
law for forwarding returns or declaring the results of an elec-
tion” ; and by referring to the 27th section of said chapter
376, which is the same as the 12th section of chapter 8 of
the General Statutes, we shall ascertain the time fixed there-
for. Said 27th section is as follows :—-

“ Sect. 27. The clerks of cities, towns and wards, composing
such districts, shall meet at noon on the day following an election
for representatives, at the place so designated, and shall examine
and compare such transcripts and ascertain what persons have been
elected. If any error appears in a transcript or return, the clerks
shall forthwith give notice thereof to the officers required to make
the return, and such officers shall forthwith, in conformity with the
truth and under oath, make a new return, which, whether made with
or without such notice, shall be received and examined by said
clerks within two days after the time appointed for the meeting;
and for that purpose the meeting may be adjourned not exceeding
two days. No return shall be rejected when the number of votes
given for each candidate can be ascertained.”

*

The time, therefore, " for forwarding returns or declaring
the results of an election,” is at the meeting of the clerks,
held at noon on the day following the election, and the time
expires with that meeting. If, however, the meeting of the
clerks is adjourned, the time for declaring the result is at the
adjourned meeting. In this case there was no adjourn-
ment, so that the time for declaring the result expired
with the meeting the 4th of November. The result of the
election was declared on that day, and certificates were issued
accordingly. The notice by ten or more citizens was not
given to the city clerk until November sth, and the examiua-
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tion or recount of the ballots by the aldermen did not take
place until November 6th, two days after the time fixed there-
for by the statute had expired. The aldermen, therefore,
opened and examined said ballots without authority, and in
violation of the law. The evident intent of the statute is,
that the ballots shall be examined before the certificate of
election is issued.

A case somewhat similar to the one we are now considering,
was reported to this House in House Doc. No. 69, 1873, on
the petition of George E. Davis. That case arose in the
third Essex Representative District, composed of the town
of Methuen and six wards of the city of Lawrence. The
petitioner there claimed in his petition that a recount of all
the votes in the district would show that he had a plurality.
The aldermen of Lawrence had recounted the votes of five
wards in the district, after the time allowed therefor had
elapsed. The result of the recount, with the returns from the
rest of the district, gave the petitioner, Mr. Davis, a plurality.
The committee there interpret " the meaning of declaring the
results of an election for representatives to the General Court
to be, whenever the clerks of towns and cities comprising a
representative district have met and compared transcripts and
ascertained what persons have been elected”; and the com-
mittee say, " that the aldermen of the city of Lawrence had
no authority to recount the ballots at the time they did, for
the reason that the notice to the city clerk had not been givenJ O

within the proper time.” There were other elements in that
case. The ballots were transmitted by the ward clerks to
the city clerk; the ward seals were sent to the city clerk;
and the ballots in Methuen had not been very carefully pre-
served, nor were they sealed up until a day or two after the
election. The majority of the committee recommended that
the sitting member was entitled to his seat, and the minority
recommended that a vacancy bo declared, if the House held
that a recount could not be had. The report of the majority
was accepted. A greater number of provisions were violated
in that case than in the present one, but they are all of the
same class. The case tends to show that, in the opinion of
the House at that time, the statutes referred to ought to be
strictly interpreted and complied with.
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Section 42, of said chapter 376, is in the fourth division,
entitled " Provisions Relating to the Preservation of
Ballots and Check-lists in Cities.” It is obvious that the
purpose of these provisions can be gained only by following
them with great care. They would seem to be peremptory
in their nature and intent, rather than merely directory. As
by the very terms of the statute, the "amended return shall
stand as the true return of the ward,” it is important that the
opening aud examination of the ballots be done under every
safeguard which the law provides.

In this case, as in the one cited, no want of good faith was
imputed to the aldermen. It should be borne in mind, how-
ever, that the acts of dishonest parties might be the same,
aud that the intention is often difficult of discovery.

The question of a recount of the ballots, by the Committee,
although not necessarily arising, has been considered by
them, and they are unanimous in the opinion that, if a
recount is desired, it should, in this case, be ordered by the
House. If the House shall advise a recount, your Committee
recommend that they be instructed to count the ballots of the
whole district.

Five of the Committee deem a recount injudicious; Mr.
Smith and Mr. Rice, of the Committee, think otherwise.

The whole case may involve these questions : Is it legal or
prudent that the ballots of ward five be counted again by the
Committee, after having been opened as above stated? If it
is not, which shall be accepted as the true returns, those of
the ward officers, or those returns as amended by the
aldermen ?

With a view of presenting these questions for the decision
of the House, the Committee report that the petitioner have
leave to withdraw.

For the Committee,

A. B. COFFIN.






