
HOUSE No. 310.

Boston, April 20, 1875.

Sm:—l have the honor to transmit herewith the opinion of
the Justices of the Supreme Judicial Court upon the questions
stated in the order of the Honorable House of Representatives
and the Honorable Senate, enclosed in your communication of
the fifteenth day of the present month.

HORACE GRAY.

The Honorable John E. Sanford,
Speaker of the House of Representatives.

Commomucaltl) of illassacljusctts.

I am, sir, with great respect,
Your most obedient servant,



Apr.2 REGISTER OF PROBATE, ETC.

House of Representatives, April 12, 1875.

Ordered , That the justices of the supremo judicial court
be requested to give to this legislature their opiuious upon
the following questions, to wit:—

First. Whether the office of register of probate and
insolvency can lawfully be abolished by the legislature?

If this question shall be answered in the affirmative; then

Second. Whether, after the abolition of said office, the
legislature can lawfully establish the office of clerk of the
court of probate and insolvency; the incumbent whereof
shall have and exercise all the powers and duties heretofore
had and exercised by such register, and whether the legisla-
ture can confer upon the governor power to appoint such
clerk ?

Bent up for concurrence.

Geo. A. Makden, Clerk.

Senate, April 13. 1875.
Concurred.

S. N. GIFFORD, Clerk.

€ommonrocaltl) of iftaooachuscuo.
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The Justices of the Supreme Judicial Court respectfully
submit the following answer to the questions upon which their
opinion has been required by the order of the Honorable
House of Representatives and of the Honorable Senate.

By the Constitution of the Commonwealth, as originally
established, it was provided that registers of probate should
be nominated and appointed by the governor, by and with
the advice and consent of the council. That provision has
been superseded by the nineteenth article of amendment of
the Constitution, which requires the legislature to prescribe,
by general law, for the election by the people of registers of
probate, as well as clerks of the courts of common law, in
each county, but expressly leaves it to the legislature to pre-
scribe the term of office, and restricts the power of the legis-
lature over such officers in no other respect.

The Constitution does not secure the tenure of office of
registers of probate, nor confer any right in the office beyond
the control of the legislature, but merely ordains how such
officers shall be elected. It is within the constitutional
authority of the legislature, by general law, to change the
term of office, or to abolish the office itself, and transfer the
powers and duties thereof to another, as was done by the
legislature in the statute of 1858, chapter 92, by which the
office of register of probate was abolished, and that ofregister
of probate and insolvency established, with like powers and
duties, and elected in the same manner.

But the principal recording officer, whether ho is styled
register or clerk, of the court of probate in each county, must
be elected by the people of the county; and the power to

OPINION.
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appoint such officers cannot be conferred by the legislature
upon the governor, under the existing Constitution.

HORACE GRAY.
JOHN WELLS.
JAMES D. COLT.
SETH AMES.
MARCUS MORTON.
WM. C. ENDICOTT.
CHAS. DEVENS, Jr.

Boston, April 20, 1875.


