
HOUSE No. 347.

The Committee on Probate and Chancery, to whom was
referred the " Abstract of Wills Proved, etc., and Opinions of
Judges of Probate in relation to the Descent of the Property
of Intestates,” report as follows :

They have given a careful consideration to the subject,
recognizing the fact that unless a strong necessity exists
therefor, to make the law conform either to recent changes in
the statutes or to more modern ideas of what is right and
just, a law should not be changed which is so important as
that in relation to the descent and distribution of the estates
of intestates, and the evils of which, in case any shall be
found in practice under a new law, are so little capable of
correction, as to those who may be injured thereby, since the
dead cannot so conveniently as the living change and amend
their contracts and remedy the imperfections of the statutes.

Another reason against any change in the law is that, as it
now exists, it has become thoroughly construed and under-
stood by judicial decisions in regard thereto, and has long
been familiar to the people, so that many have doubtless
relied upon the law as it exists, as making as satisfactory a
disposition of their property as they could make by will, and
have therefore neglected to make any testamentary disposi-
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tions thereof and may not become immediately aware of any
changes which may be made.

Yet the Committee are of opinion that a necessity does
exist for a change of the law, as hereinafter reported by them,
and have formed this opinion not only from their own investi-
gation of the matters in question but from the advice of those
judges of probate who, either in their published opinions or
at the hearing before the Committee, have given their advice
in regard to the questions involved.

The opinions of these judges, as the most competent and
experienced experts, is entitled to great weight, and, so far as
heard, is generally in favor of the proposed changes.

The law of descent and distribution, as proposed by the
bill herewith reported by the Committee, is mainly for the
purpose of placing man and woman upon more of an equality
as regards their rights of inheritance.

O *—l

The Committee believe that this change is called for, not
only by the legislation of recent years, the tendency of which
has continually been to remove the inequalities as to rights of
property between husband and wife, but also for reasons of
justice and equity.. There seems to be no good reason why
the distinction should be made as heretofore between the
rio-ht of inheritance of the father and the mother from a
child, where both the father and the mother survive, nor why
the other distinctions should be made between their respective
rights of inheritance.

For a more detailed statement of the reasons why the dif-
ferent changes in the law, as proposed by the Committee,
should be made, the Committee refer to the full and well
considered statement of Judge Brooks, which is hereto
appended.

As matter of justice, therefore, as well as of law, since the
laws should bo rendered as far as possible consistent, the law
of descent and distribution should be so changed as to give
more equal rights to man and woman.

The Committee also recognized the need of further legis-
lation to remedy some of the absurdities and injustice of the
common law, as followed to a great extent in the statutes of
the State, in the distribution of estates, as to the dower ot
the widow and the courtesy of the surviving husband, and
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desired to remove, to some extent at least, the inequalities
between a surviving husband and wife in this respect, and to
make the law conform more to what would seem to be right
and justice; but the law of dower and courtesy is so inter-
woven with our whole system of law that it would be a task
of no little difficulty and of much time, to so change it that
in its practical workings it would be safe and in any degree
satisfactory to the people. It would require a revision of
many parts of the statutes, and an examination of the various
decisions of the courts, upon the questions involved.

The system of dower and curtesy has always existed in
substantially its present form in England and in this country,
and so far as the Committee knows, so exists throughout the
United States, and has become fixed by usage and decisions
of the courts, and it is evident that so great and radical a
change as the substitution of any other system of inheritance
for husband and wife from each other would require thorough
examination and much study, not only as to the reasons and
theory of the matter, but more especially as to the probable
practical workings of any proposed changes of the law; and
such examination and study, the Committee were not able to
give to it. It could only be properly done during a x-ecess of
the legislature. If such further changes are to be made in
the law, the whole system of the inheritance and distribution
of property should be considered, and all the existing and
new provisions in regard thereto should be brought together
into one consistent, well considered and carefully drawn law.
The importance of such a law being most patiently investigated
and carefully considered and drawn, and the possible evils
from crude and hasty legislation in this matter, cannot well
be overestimated. The Committee devoted considerable time
to the examination of these questions in the hope that they
might be able to report as atisfactory law, but found that, for
the reasons stated, it was impossible during the time that
might reasonably or unreasonably be occupied by the session
of the legislature.

II bile in view of the action of the legislature of last year in
regard to these questions, and of the opinions of the judges of
probate, the Committee feel it to be their duty to report the
present law, and to give an opportunity for present action in
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the matter, if such shall Jbe thought advisable, they would
have no objections to offer to the reference of the whole sub-
ject to a commission, with a view to their reporting a full,
complete and consistent law in regard to this whole subject
of the descent and distribution of the estates of intestates.

The Committee therefore report the accompanying Bill.

For the Committee.

S. Z. BOWMAN.

REAL AND PERSONAL PROPERTY. [May,



1875.] HOUSE—No. 347.

In accordance with the request of the legislature, as set forth in
chapter 77 of the Resolves of the year 1874, I most respectfully
submit the following;

In this Commonwealth, the law regulating the distributionof the
estates of persons dying intestate, is substantially the same as it has
been for nearly two hundred years ; questions arising under it have
received judicial construction ; its rules are generally well under-
stood ; and changes in it should not be made unless it should appear
that the present provisions of law operate unjustly, or are not in
accord with other legislation of the present day. It would, there-
fore, be well to see what changes the legislature has made in the
status ofpersons taking under the statutes of distribution.

The legislation of the last twenty years in this Commonwealth has
made some very important and radical changes in the law relating
to the rights of married women, and of their capacity to hold, man-
age and dispose of property. Until quite recently marriage was an
absolute gift to the husband of all the wife’s personal chattels in
possession ; her earnings so entirely belonged to her husband that he
only could give a discharge of them. A legacy given to a wife, and
her distributive share of an intestate estate, vested in her husband ;

her separate deed of real estate was invalid, and she was incapaci-
tated from making any contract that could be enforced against her
in a court of law. Recent legislation, however, has so altered the
relation of husband and wife that, to all intents, so far as property
and the power of contracting is concerned, their rights and liabilities
are co-equal.

Notwithstanding such radical changes, affecting so vitally the
welfare of married women, have been made, yet there has been no
material change in the statute of distributions ; and in this respect
legislation has not kept pace with public opinion or the spirit of
the age.

In order that the law concerning the distribution of intestate
estates should, in a measure, conform to the legislation of the pres-
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ent day, I would suggest that the following alterations be made in
the existing law :

Clause “ second ” of section 1, chapter 91 of the General Stat-
utes (which chapter is made a part of the statute of distributions by
clause third of section 16 of chapter 94 of the General Statutes),
provides that if the intestate leaves no issue, then his estate shall
descend to his father.

This should be altered as follows :

Second. If he leaves no issue, then in equal shares to his father
and mother.

When a married woman had no power of making valid contracts
relating to her property, and when all her personal estate vested in
her husband, the above clause was in perfect harmony with the
then existing law; for it would be of no special advantage to the
wife to succeed to one-half or any share of her child’s personal
estate, if it at once became the property of her husband. As the
law formerly stood, it was correct legislation ; but now, when she
has the free and untrammelled right to use, manage and enjoy her
property in such manner as she desires, without being subjected to
the control or interference of her husband, what reason or justice is
there, that she, equally the next of kin with the father, should be de-
prived of any share of her child’s estate, and her husband take the
whole? Numerous examples of the injustice and hardship of the
present rule will suggest themselves. It sometimes happens that a

woman has a worthless husband who spends his earnings in dissipa-
tion, and she by her labor supports herself and family, and her son
dies intestate, leaving a few thousand dollars. If the whole estate,
as by the present law, went to the father, it would be foolishly
squandered. If. as by the proposed change, one-half went to the
mother, she by her care and thrift could keep herself and family
from want. Under any circumstances, the property being divided
into two parts, the chances would be less of its being expended in
dissipation or speculation.

Clause third of said section 1 is as follows :

“If he leaves no issue nor father, then in equal shares to his mother,
brothers and sisters, and to the children of any deceased brother and
sister by right of representation.”

Clause fourth of said section is as follows;

“ If he leave no issue nor father, and no brother nor sister living at
his death, then to his mother, to the exclusion of the issue, if any, of de-

ceased brothers or sisters.”
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In place of the above, I would substitute the following :
Third. If he leaves no issue nor mother, then to his father.
Fourth. If he leaves no issue nor father, then to his mother.
Fifth. If he leaves no issue, no father nor mother, then to

his brothers and sisters, and to the issue of any deceased brother or
sister by right of representation.

In the above I have only sought to carry out, in the distribution of
the estate of a deceased child, what seems to be the sound and well-
considered public sentiment upon the rights of married women as
evinced by recent legislstion.

Unless the above proposed change (giving the estate to the
mother, if the intestate child left no issue, nor father) should be
adopted, the word “issue” should not be substituted for “chil-
dren ” in the third clause of said section 1 ; for by such change the
mother, the next of kin of the deceased, might be compelled to
share the estate of her own child equally with such remote relations
as grand-children or great-grand-children, which seems manifestly
unjust.

The sixth clause of said section 1 is as follows:
“Sixth. If a person dies, leaving several children, or leaving one child

and the issue of one or more others, and any such surviving child dies
under age, and not having been married, all the estate that came to the
deceased child by inheritance from such deceased parent, shall descend
in equal shares to the other children of the same parent, and to the issue
of any such other children who have died, by right ofrepresentation.”

The seventh clause of said section 1 is as follows :
“ Seventh If at the death of such child who shall have died under age,

and not having been married, all the other children of his said parent are
also dead, and any of them having left issue, the estate that came to such
child by inheritance from his said parent shall descend to all the issue of
the other children of the same parent; and if all the issue are in the same
degree of kindred to the child, they shall share the estate equally; other-
wise, they shall take according to the right ofrepresentation.”

By the above, the distribution of the estate of a deceased person
is made dependent upon his age or marriage. If he dies under age
and unmarried, his mother and his half-brothers and sisters are
excluded from any share of his estate. This rule proceeds upon
the theory that, as the child, dying under age, had no power to dis-
pose of his estate, by reason of his disability of minority, his estate
is to be taken as a part of the parent’s estate remaining to be dis-
tributed, and therefore goes to those who would have taken as
distributees of the parent.
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By statute, the kindred of half-blood inherit equally with those
of the whole blood in the same degree, and would take equally with
own brothers and sisters any property that their deceased brother
or sister acquired from any source other than from his or her parent.

Is their sufficient reason for this distinction? Does not the
estate the minor acquired from his parent vest as absolutely in him
as an estate derived from another source? And would not the
mother and half-brother or sister of the deceased minor be as dear
to him as the issue of a deceased brother or sister ?

I therefore suggest that clauses sixth and seventh of said section 1

be striken out.
Section 1 of chapter 91 of the General Statutes, as altered by the

above proposed changes, would read as follows :

Section 1. When a person dies seized of land, tenements or heredita-
ments, nr of any right thereto, or entitled to any interest therein, in fee

simple, or for the life of another, not having lawfully devised the same,

they shall descend, subject to his debts (except as provided in chapter
one hundred and four) in manner following;

Pin4. In equal shares to his children, and the issue of any deceased
child by right of representation; and if there is no child of the intestate
living at his death, then lo all his other lineal descendants. If all the

descendants are in the same degree of kindred to the intestate, they shall
share the estate equally ; otherwise, they shall take according to the right
of representation.

Second. If he leaves no issue, then in equal shares to his father and

mother.
Third. If he leaves no issue nor mother, then to his father.

Fourth. If he leaves no issue nor father, then to his mother.

Fifth. If he leaves no issue, and no father nor mother, then to his

brothers and sisters, and to the issue of any deceased brother or sister, by
right of representation.

Sixth. If he leaves no issue, and no father, mother, brother nor sister,
then to his next of kin in equal degree; except that when there are two

or more collateral kindred in equal degree, but claiming through different
ancestors, those who claim through the nearest ancestor shall be pre-
ferred to those claiming through an ancestor who is more remote.

Seven'll. If the intestate leaves a widow and no kindred, his estate
shall descend to his widow : and if the intestate is a married woman, and

leaves no kindred, her estate shall descend to her husband.
Eighth. If the intestate leaves no kindred, and no widow or husband,

Ids or her estate shall escheat to the Commonwealth.

And I recommend that the above be substituted in place of sec-

tion 1, chapter 91, of the,General Statutes.
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By such substitution, the rules governing the descent of real
estate would be altered, but I know of no reason why anjr different
rule should prevail in the descent of real and in the distribution of
peisonal estate, so far as the same would be affected by the above
change.

GEORGE M. BROOKS,
Judge of Probate Court for the County of Middlesex.

November 25, 1874.



In the Year One Thousand Eight Hundred and Seventy-Five.

AN ACT
To amend the General Statutes relative to the

Descent and Distribution of Real and Personal
Property.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the author-
ity of the same, as follows:
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Commomueoitt) of Massachusetts.

1 Sect. 1. When a person dies seized of land,
2 tenements or hereditaments, or of any right there-
-3 to, or entitled to any interest therein, in fee sim-
-4 pie, or for the life of another, not having lawfully
5 devised the same, they shall descend, subject to
6 his debts (except as provided in chapter one hun-
-7 drcd and four) in manner following:—
8 First. In equal shares to his children, and the
9 issue of any deceased child by right of represent-

-10 ation; and if there is no child of the intestate liv-
-11 ing at his death, then to all his other lineal
12 descendants. If all the descendants are in the
13 same degree of kindred to the intestate, they shall
14 share the estate equally; otherwise, they shall
15 take according to the right of representation.
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16 Second. If he leaves no issue, then in equal
17 shares to his father and mother.
18 Third. If he leaves no issue nor mother, then to
19 his father.
20 Fourth. If he leaves no issue nor father, then
21 to his mother.
22 Fifth. If he leaves no issue, and no father,
23 nor mother, then to his brothers and sisters, and
24 to the issue of any deceased brother or sister, by
25 right of representation.
26 Sixth. If he leaves no issue, and no father
27 mother, brother nor sister, then to his next of kin
28 in equal degree; except that when there are two
29 or more collateral kindred in equal degree, but
30 claiming through different ancestors, those who
31 claim through the nearest ancestor shall be pre-
-32 ferred to those claiming through an ancestor who
33 is more remote.
34 Seventh. If the intestate leaves a widow, and
35 no kindred, his estate shall descend to his widow;
36 and if the intestate is a married woman, and
37 leaves no kindred, her estate shall descend to her
38 husband.
39 Eighth. If the intestate leaves no kindred, and
40 no widow or husband, his or her estate shall
41 escheat to the Commonwealth.

1 Sect. 2. Section one of chapter ninety-one
2 of the General Statutes is hereby repealed.

1 Sect. 3. This act shall not affect the estate of
2 persons deceased prior to its passage.

HOUSE—No. 347.



1 Sect. 4. The third clause of section sixteen of
2 chapter ninety-five of the General Statutes is
3 hereby amended by inserting after the words
4 " ninety-one,” in the second line of said clause,
5 the words "or by any acts in amendment thereof
6 or in addition thereto.”

2
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