
HOUSE .... No. 348.

House of Representatives, May 1, 1875.

The Committee on Probate and Chancery, to whom was
referred the opinion of the justices of the supreme judicial
court as to whether the office of Register of Probate and
Insolvency can be lawfully abolished by the legislature, and
a new office created, the incumbent whereof shall have and
exercise all the powers and duties heretofore had and exei’cised
by such register, such incumbent to be appointed by the
governor, would respectfully submit the following

REPOET
The Committee assume that the purpose of the House, in

asking the justices for their opinion in this matter, was to
ascertain what steps, if any, could be taken in reference to
the difficulties existing in the probate office of Suffolk
County. A mistaken idea has seemed to prevail in regard to
the powers of the Committee relating to this subject, and their
report, which has been considered by the House, has been
sharply criticised in some quarters, because no adequate
remedy was proposed to heal the troubles in that office.
The only question, substantially, with which the Committee
could deal, under the provisions of the bill referred to them,
was whether the power of appointing the assistant-register
should be transferred from the judge to the register; and this
question the Committee, on general grounds, decided in the
negative.
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The Committee did not expect that the Act reported by
them, and which has been passed by the House, would
remedy, to any great extent, the existing evils, but believed
that it would tend, in regard to some minor details, to the
better administration of business in that office.

The opinion of the court, which is the matter now referred
to them, is to the effect that the legislature can change the term
of office of the register of probate, " or abolish the office itself
and transfer the powers and duties thereof to another, as was
done by the legislature in the statutes of 1858, chapter 92,
by which the office of register of probate was abolished, and
that of register of probate and insolvency established, with
like powers and duties and elected in the same manner. But
the principal recording officer, whether he is styled register
or clerk of the court of probate, in each county must be elect-
ed by the people of the county.”

Now, if the opinion is to be taken as in any way responsive
to the questions asked, it must be assumed that the court in-
tended to indicate that it made no difference what the title
might be, whether it was register or clerk of probate and in-
solvency, or register or clerk of the court of probate; the
"principal recording officer” must be elected, and cannot,
except after an amendment to the constitution, be appointed
by the governor. To suppose that all the justices intended
to say was that a register of probate, if that office were re-
established and the incumbent styled clerk of probate, must
be elected under the nineteenth constitutional amendment,
when the questions propounded referred solely to the office of
register of probate and insolvency, and no mention was made
of register of probate, would be to suppose that the justices
entirely ignored the questions asked them by the order of the
legislature, for they are too plainly expressed to have been
misunderstood.

The case of Dearborn vs. Ames (8 Gray, 1), was to the
effect that a portion of the powers and duties of a commis-
sioner of insolvency, who by the constitutional amendment
must bo elected, could bo transferred to a judge of insolvency
an appointed officer, but in this case the office of commis-
sioner of insolvency remained and the people have continued
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to elect commissioners, although the powers of those officers
have been very much abridged.

But in the case of the register of probate, the powers and
duties of that officer were merged with those of the register
of insolvency, and the Committee are not aware that the
court have ever been called upon to pass upon the question
where a constitutional officer was wholly merged with a
statute officer, as in this case, and the present opinion of
justices would seem to imply that the statute could, not pre-
scribe in such a case a method of appointment different from
that prescribed by the constitution.

The Committee do not believe that the legislature of 1858,
which in terms abolished the office of register of probate,
could have constitutionally done so without providing for an
officer to perform the duties of that office, who, though given
enlarged powers, should be elected, as the judges say in their
opinion, "in same manner.”

There then remain two propositions which may be con-
sidered by the legislature: First, To abolish the present
court for Suffolk County, and create a new court, the register
or clerk of which must be elected by the people ; or, Second,
To change the tenure of office of the register of probate and
insolvency, and have a new election for that officer by the
people.

The Committee are of the opinion that the first proposition,
involving as it would a great outlay for record-books and-
blanks, and a considerable inconvenience to the people of the
county, would not be advisable and expedient, certainly not
at the present time.

The only remaining question is, whether it is expedient to
change the tenure of office of the register of probate and in-
solvency, and have a new election by the people. The Com-
mittee, in their last report on this subject, stated that the
present condition of affairs in the Suffolk probate office is a
reproach and a disgrace to the people of that county. But it
is questionable whether sending the election back to the
people would remedy the evil, even admitting, simply for the
sake of argument, that the register is solely responsible for
the bad condition of affairs in that office. lie has been twice
elected by the people of Suffolk County,—once, at least, after
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a public protest from high official quarters had been made
against his election. Why should the legislature suppose
that the people would not again reelect him, and matters
stand in the same position as at present? But a stronger
reason—and, to the minds of the Committee, a conclusive
reason—why the legislature should not, at this time, order a
new election for register of probate and insolvency for Suffolk
County, lies in the fact that a plain and simple statute remedy
exists, if the public good requires the removal of that officer.
Section 4 of chapter 112 of the General Statutes provides
that—-

“A majority of the justices may remove from office the clerks of
the courts, or of their own court, when, in their judgment, the pub-
lic good requires such removal; and on bill, petition or other proc-
ess, a majority of them may remove any clerk of the superior court,
or of a police court, any commissioner of insolvency, sheriff, register
of probate and insolvency, or district-attorney, if sufficient cause is
shown therefor, and it appears that the public good requires it; and
a summary hearing may be had upon bill, petition or other process,
in term time or vacation.”

It will be seen that without the formality of an impeach-
ment, but on a simple petition, and on a summary hearing, a
majority of the justices of the supreme judicial court, either in
term time or vacation, may remove the register, if sufficient
cause is shown, and it appears that the public good requires
such removal. The hearing upon such a petition would prob-
ably consume less time than was spent in the tedious sessions
of this Committee while the matter was before them. Until
this remedy has been tried, it is not reasonable to ask the
legislature to order a new election. If a majority of the jus-
tices of the supreme judicial court deem him tit for his posi-
tion, upon what ground can the legislature interfere in the
matter ?

Another statute remedy exists in the Acts of 1861, chapter
95, under which, if the records of the register are not prop-
erly made, his bond can be put in suit. This guards against
one evil that might exist in the probate office. The Commit-
tee are of opinion, therefore, while recognizing the need of
reform in the Suffolk probate office, that the statute remedies



should be first applied, and, with that object in view, they
have made their recommendation as hereinafter stated. The
opinion referred to them was general in its character; but
the Committee feel that they are justified in making this report
upon the special case presented in Suffolk County, both be-
cause they are confident that the object of the inquiries had
reference to that special case, and because no necessity exists
for any change outside of that county.

In accordance with the views above stated, the Committee
recommend the reference of the whole matter to the next
general court.

For the Committee,

CHAS. S. OSGOOD.
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In the Year One Thousand Eight Hundred and Seventy-Five.

AN ACT
To establish the office of Recorder in the several

Counties of this Commonwealth.

[Proposed by Mr. Hale, of Boston, as a substitute for Report of Com-
mittee.]

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the author-
ity of the same, as follows:

1 Sect. 1. The office of register of probate and
2 insolvency, as the same is now established by law
8 in each of the respective counties of the Com-
-4 monwealth, shall be abolished in each county
5 whenever and as soon as a vacancy may occur
6 therein by the death, resignation or removal of
7 the present incumbent, or the expiration of the
8 term for which he was elected.

1 Sect. 2. There shall be appointed from time
2 to time, by the governor, by and with the advice
8 and consent of the council, an officer in each
4 county, to be known and designated as the recorder

(Eommomoealtl) of illassacljusctts.
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5 of said county, who shall hold his office from the
6 date prescribed in section one; and when a vacancy
7 occurs thereafter in said office, the same shall be
8 filled by a new appointment made in the same
9 manner.

1 Sect. 3. All the provisions of law which now
2 apply to the register of probate and insolvency in
3 the several counties, shall, after the date prescribed
4 in section one, apply to the recorders in such
5 counties respectively, except so far as they may
6 be modified or repealed by the provisions of this
7 act; and the recorders shall also have, exercise
8 and perform in their respective counties all the
9 powers and duties conferred by section forty of

10 chapter fourteen of the General Statutes, upon
11 commissioners to administer to public officers the
12 oaths required by the constitution. All acts per-
-13 formed by the recorder of any county in any
14 official capacity, shall be expressed to be done by
15 him as recorder of said county.

1 Sect. 4. The provisions of section four of
2 chapter one hundred and twelve of the General
3 Statutes, which now apply to registers of probate
4 and insolvency, shall, so far as the same may be
5 applicable, hereafter apply to the recorders who
6 may be appointed under the provisions of this act.

1 Sect. 5. The office of assistant-register of
2 probate and insolvency, in any county in which it
3 exists, shall be abolished upon the appointment of
4 a recorder for such county. The judges of probate
5 and insolvency for the counties of Suffolk, Essex,
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G Middlesex, Worcester, and Norfolk, whenever a
7 vacancy thus occurs in either of their respective
8 counties, may each appoint an assistant-recorder,
9 who shall hold his office for three years, unless

10 sooner removed by the judge. Before entering
11 upon the discharge of his duties, the assistant-re-
-12 corder shall take the oaths prescribed by the con-
-18 stitution, and shall give bond, with condition for
14 the faithful discharge of the duties of his office, to
15 the treasurer of the Commonwealth, in a sum not
1G less than five hundred nor more than five thousand
17 dollars, as ordered by the judge, with one or more
18 sureties approved by him. The assistant-recorder
19 shall perform his duties under the direction of the
20 recorder, and shall pay over to him all fees and
21 sums received as his assistant, to be accounted for
22 as required by law. He may authenticate papers,
23 and perform such other duties as are not performed
24 by the recorder. In case of the absence, neglect,
25 removal, resignation or death of the recorder, the
26 assistant may complete and attest any records
27 remaining unfinished, and act as recorder until a
28 new recorder is qualified, or until the disability is
29 removed.

1 Sect. G. Upon the death, resignation, re-
-2 moval, or absence of the recorder, if there is no
3 assistant-recorder, or if he is also absent, the
4 judge shall appoint a suitable person to act as

5 temporary recorder, until a recorder is appointed
G as provided in section two, and is qualified, or
7 until the disability is removed. Such temporary
8 recorder shall be sworn before the judge, and a
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9 certificate thereof, with his appointment, shall be
10 recorded with the proceedings of the court.

1 Sect. 7. The recorders appointed under the
2 provisions of this act, shall receive for their ser-
-3 vices, from and after the date of their respective
4 appointments, annual salaries to be paid to them
5 respectively out of the treasury of the Comraon-
-6 wealth, as follows, and in the same proportion for
7 any part of a year:—
8 The recorder for the county of Suffolk, three
9 thousand dollars.

10 The recorder for the county of Essex, two
11 thousand dollars.
12 The recorder for the county of Middlesex, two
13 thousand dollars.
14 The recorder for the county of Worcester, two
15 thousand dollars.
16 The recorder for the county of Hampden, six-
-17 teen hundred dollars.
18 The recorder for the county of Hampshire, four-
-19 teen hundred dollars.
20 The recorder for the county of Franklin, four-
-21 teen hundred dollars.
22 The recorder for the county of Berkshire, twelve
23 hundred dollars.
24 The recorder for the county of Norfolk, fifteen
24 hundred dollars.
25 The recorder for the county of Plymouth, fifteen
26 hundred dollars.
27 The recorder for the county of Bristol, eighteen
28 hundred dollars.
29 The recorder for the county of Barnstable, one
30 thousand dollars.

2
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31 The recorder for the county of Dukes County,
32 six hundred dollars,
33 The recorder of the county of Nantucket, six
34 hundred dollars.

1 Sect. 8. The assistant - recorders appointed
2 under the provisions of this act, shall receive for
3 their services, from and after the dates of their
4 respective appointments, annual salaries to be paid
5 to them respectively out of the treasury of the
6 Commonwealth, as follows, and in the same pro-
-7 portion for any part of a year :
8 The assistant-recorder for the county of Suffolk,
9 fifteen hundred dollars.

10 The assistant-recorder for the county of Essex,
11 fifteen hundred dollars.
12 The assistant-recorder for the county of Middle-
-13 sex, fifteen hundred dollars.
14 The assistant-recorder for the county of Worces-
-15 ter, fifteen hundred dollars.
16 The assistant-recorder for the county of Nor-
-17 folk, eleven hundred dollars.

1 Sect. 9. Sections eleven, twelve, thirteen,
2 fourteen and fifteen of chapter one hundred and
3 nineteen of the General Statutes are hereby
4 repealed.

1 Sect. 10. Section four of chapter ten of the
2 General Statutes, aud so much of section thirteen
3 of the same chapter as relates to the office of
4 register of probate and insolvency, are hereby
5 repealed.

REGISTER OF PROBATE, ETC. [May,
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1 Sect. 11. If any doubt should arise with refer-
-2 ence to the competency of the legislature to abolish
3 the office of register of probate and insolvency, or
4 to repeal section four and part of section thirteen
5 of chapter ten of the General Statutes, as provided
6 in this act, it shall be lawful for any ten legal
7 voters in any county of this Commonwealth, to
8 apply to the supreme judicial court, or any justice
9 thereof, in term time or vacation, at any time

10 within sixty days, but not less than thirty days,
11 next preceding a state election at which a register
12 of probate and insolvency for such county would
13 be voted for under the provisions of either of said
14 sections, ashing that a writ of mandamus or other
15 suitable process, may issue to the selectmen of
16 towns, and mayors and aldermen of cities, in any
17 county where such register would be voted for,
18 directing said officers to issue their warrants notify-
-19 ing the voters in such towns and cities to bring in
20 their votes on the day of said election, for a regis-
-21 ter of probate and insolvency, in the same manner
22 as if this act had not been passed. Thereupon
23 the said court or justice shall appoint a day for
24 hearing, and after argument by counsel on either
25 side, the court shall issue or refuse the said writ or
26 other process, and shall make such other orders
27 or decrees in the premises as may be proper; and
28 the action of the selectmen and mayors and alder-
-29 men shall be in conformity to the action of the
30 court in the matter.

1 Sect. 12. This act shall take effect upon its
2 passage.




