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His Excellency the Governor proposed to the Council the
adoption of the following Order.

Whereas, by an Act entitled “An Act concerning War-
ren Bridge,” passed March 28, 1833, in the fifth section
thereof, it is enacted “ that the Governor and Council be,
and they hereby are authorized to settle with the Propri-
etors of the Warren Bridge for the tolls heretofore re-
ceived by the said Proprietors upon just and equitable
principles, allowing to the said Proprietors the expenses
necessarily incurred by them in defending the suit now
pending against them and others, in favor of the Proprie-
tors of Charles River Bridge, and such other expenses as
the Proprietors of Warren Bridge have been by law au-
thorized to incur.”

Ordered, That the said Proprietors of the Warren
Bridge be notified and requested to present forthwith for
settlement, their account for tolls received by the said
Proprietors, previous to the passing of the Act aforesaid,
together with an account of the expenses necessarily in-
curred by said Proprietors in defending the suit now
pending against them and others, in favor of the Proprie-
tors of Charles River Bridge, and such other expenses as
the Proprietors of said Warren Bridge have been by law
authorized to incur, to the end that said accounts may be
audited, allowed and settled by the Governor and Coun-
cil, agreeably to the authority given by the Act aforesaid
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The Council adopt the said Order, and direct that a

copy thereof be delivered by the Messenger of the Gov-
ernor and Council to the President of the said Corpora-
tion. And the said Order and direction are approved by
the Governor.

Attest,

EDWARD D. BANGS, Secretary.

Boston, December 17, 1833.

I, William Manning, Messenger to the Governor and
Council, do hereby certify and return, that I have this
day received from the Secretary of the Commonwealth,
a true and exact copy, attested by said Secretary, of the
foregoing Order of Council, and did on the same day de-
liver the same into the hands of Mrs. Skinner, the wife
of John Skinner, Esq., the President of said Corporation
of “ the Proprietors of the Warren Bridge,” at the resi-
dence of said John Skinner, in Charlestown, the same
being done by order of His Excellency the Governor and
the Honorable Council.

WM. MANNING.
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To the Proprietors of the Warren
(seal) Bridge, a Corporation established

by law in this Commonwealth,
Greeting:

LEVI LINCOLN.

Whereas, in and by an Act passed on the twenty-
eighth day of March, eighteen hundred and thirty-three,
entitled an “ Act concerning Warren Bridge,” in the
sixth section thereof, provision is among other things
made to the effect and in the words following :—“ Pro-
vided nevertheless, that if the said proprietors within
thirty days from the passage of this Act, shall give to the
Treasurer of the Commonwealth good and sufficient se-
curity to be first approved by the Governor, for the col-
lection by them, until the time fixed for the expiration of
this Act, of the tolls by law established for passing War-
ren Bridge, and for the payment, when thereto required,
by the Governor, of all sums of money which shall have
been received by them, beyond the amount authorized to
be received and retained by the said Proprietors by the
statute of eighteen hundred and twenty seven,—chapter
one hundred and twenty seven, for suitable care of said
Bridge, and for the subsequent delivery on demand, to
any officer authorized by the General Court to receive
the same, peaceable possession of the said Bridge, the
third and fourth sections of this Act, and so much of the
first section thereof as relates to the collection of toll,
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and so much of the sixth section thereof as relates to the
settlement of the accounts of said Proprietors, by the
Supreme Judicial Court, shall not take effect.”

And whereas the said Proprietors of the Warren
Bridge, did, agreeably to the proviso in the said sixth
section of the Act aforesaid, give to the Treasurer of
the Commonwealth a Bond, first approved by the Gov-
ernor as good and sufficient security, with the conditions
expressed and required in the proviso aforesaid, in the
said sixth section before recited, of said Act.

Now, therefore, in order to secure a compliance with
the before mentioned provisions of said Act, and a ful-
filment of the conditions, contained in the Bond afore-
said, I, Levi Lincoln, Governor of the Commowealth,
do hereby require you, the said Proprietors of the War-
ren Bridge, to make payment, on or before the first day
of January next, into the Treasury of this Common-
wealth, of all sums of money which shall have been re-
ceived by you, beyond the amount authorized to be re-
ceived and retained by the said Proprietors, by the statute
of eighteen hundred and twenty-seven, chapter one hun-
dred and twenty-seven,according to the true meaning and
intendment of the condition of said Bond so given by the
Proprietors of the Warren Bridge, to the Treasurer ofthe
Commonwealth, as aforesaid.
Given under my hand, and the seal of the said Common-

wealth of Massachusetts, this seventeenth day of De-
cember, in the year of our Lord, one thousand eight
hundred and thirty-three, and of the Independence of
the United States of America, the fifty-eighth.

By His Excellency the Governor.
EDWARD D. BANGS,

Secretary of the Commonwealth.
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Boston, December 17, 1833.

I, William Manning, Messenger to the Governor and
Council, do hereby certify and return, that I this day
received from the Secretary of the Commonwealth, the
original requisition of the Governor of said Common-
wealth, on “ the Proprietors of the Warren Bridge,” of
which the within is a true and exact copy, and did on the
same day deliver the same into the hands of Mrs. Skin-
ner, the wife of John Skinner, Esq., the President of
said Corporation of “ The Proprietors of the Warren
Bridge,” at the residence of said John Skinner, in
Charlestown, the same being done by order of His Ex-
cellency the Governor.

WILLIAM MANNING.

©omntontotaltij of JfJassacJjusctts.
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The Audit of the Account of Proprietors of
Warren Bridge.

Account of Proprietors of Warren Bridge, Dr.
To amount of tolls received, up to De-

cember 26th, 1833, . . $105,666 49
To amount of Stock paid in, . 49,500 00
To Interest on Deposit in Bunker Hill

Bank, . .
. • 97 67

$155,264 16

Contra.
Bj cost of Bridge, including land and

cost of avenues, (vid. sworn statement on
file,) . . . . 58,911 54

By annual expenses, including payment
to Harvard College, and expense of law
suit, ....29,359 09

By Amount of Dividends paid, . 56,468 05
“ “ “ unpaid (but to be

paid,) . . . . 631 43
By Interest charged on Dividends, which

ought not to have been, . . 807 70

$146,177 81

Balance over reimbursement, . $9,086 35

The Committee to whom was referred the Accounts of
the Proprietors of the Warren Bridge, made up to De-
cember 26th, 1833, respectfully report, that they have
examined the same and find a balance against them of
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monies received by them for tolls over reimbursement, of
nine thousand and eighty-six dollars and thirty-five
cents. They therefore recommend the allowance of said
accounts, and that the settlement or audit aforesaid, be
approved and established.

HENRY HUBBARD,
DAVID MACK, Jun.

Council Chamber, LUKE FISKE,
Jan. 14th 1834. JOSIAH J. FISKE.

In Council, Jan. 15th, 1834.
The foregoing Report is read, and ordered to lie on

the table.
Att. EDWARD D. BANGS, Sec.

In Council, Jan. 17th, 1834.
The foregoing Report is again considered, and ac-

cepted.
Att. EDWARD D. BANGS, Sec.

The principles upon which the Audit is made.

By the Act of Incorporation (St. 1827, c. 127, s. 6)
“ for the purpose of reimbursing the said Proprietors for
the money expended and to be expended in building and
supporting said Bridge, the same toll is granted, as was
granted to the Proprietors of Charles River Bridge by
their charter ; and when said Proprietors shall be reim-
bursed the money by them expended in and about the
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building said Bridge, and other necessary expenses, with
five percent, interest thereon, then the said Bridge shall
revert, &c. and shall be surrendered in good repair, &.c.
—Provided, the term for taking toll aforesaid, by the
Proprietors, shall not exceed six years.”—The 7th sec-
tion makes it “ the duty of the Proprietors, as soon as
the Bridge is completed, to make to the Governor and
Council an exhibit of the cost of the same, which shall
not exceed the sum of sixty thousand dollars, and also
annually a statement of the profits accruing from the
toll, stating particularly the amount of money received,
and the amount expended ; the expenses in no case to
exceed five thousand dollars annually.”—And the Bth
concluding section imposes upon the Proprietors the ob-
ligation to pay half the annuity which the Proprietors of
Charles River Bridge have by their charter to pay Har-
vard University. The Act of March 28th 1833, (sec. 4th)
authorises the Governor (in a certain event) to assume,
in behalf of the Commonwealth, the defence of the suit
at law pending against the Proprietors and others, to
employ counsel therein, and draw his warrant on the
Treasurer of the Commonwealth for money necessary for
that purpose, or to pay for the services of toll gatherers
&c., for necessary repairs, and for such contingent ex-
penses as may accrue in the care of the Bridge ; payment
thereof to be made from the receipts of the toll of said
Bridge actually in the Treasury. The sth section autho-
rises the Governor and Council to settle with the Propri-
etors lor the tolls heretofore received by them, upon just
and equitable principles, allowing to them the expenses
necessarily incurred by them in defending the suit at
law, and such other expenses as they have been by law
authorised to incur. The 7th section ordains “ that in
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case the Proprietors shall retain possession of the Bridge,
the expenses to be incurred by them shall not exceed the
sum ofthree thousand dollars, unless the Governor, with
the consent of Council, shall authorise such excess.” By
a Resolve passed loth inst., the Governor and Council are
authorised to settle with the Proprietors of Warren Bridge
for the tolls heretofore received by them, upon the prin-
ciples of the Act of 1833, c. 219.

The first question which occurs is—For what disburse-
ments are the Proprietors entitled to reimbursements ?

and this divides itself into two branches of inquiry—Ist,
The nature of the disbursement or the character of the
objects for which it was made ; and 2d, The amount of
expenditure, even towards authorised objects.

If there is any question as to the nature of the charges
contained in the account, it is conceived that it must
respect two classes of objects or items only—the cost of
avenues, and of the defence against the suit at law.

The avenue on the Boston side, is merely a substitute
for a Bridge, connecting with Causeway street; was
economically built, and is valuable for its permanency,
and the ease and cheapness with which it may be kept
in repair. The avenue on the Charlestown side is equal-
ly necessary, the greater part is built on piles, and the
remainder was opening a communication from the rear to
the front of buildings, facing the Common. The cost of
them, whether from Macadamizing, or lining with side
walks, is not an apposite consideration under this head.
The defence against the suit at law, was to preserve
the existence of the Corporation—indeed to render the
Bridge a source of accruing profits, instead of accruing
losses. The 4th section of the Act of last March, in pro-
viding on contingency for the Commonwealth’s assuming



JanSENATE—No. 13.

that defence, and appointing Governor, provisionally, to

take the order and direction of it, was declaratory oi a

legal right in the Proprietors to defend against that suit,
or a virtual recognition and justification of their assumed
defence ; and the appropriation of the tolls to defray the
expense of the Government in making defence, was an
implicit declaration that they were alike chargeable with
a corresponding disbursement by the Proprietors. Be
this, however, as it may, the next section (the 6th) ex-

pressly authorises and requires the Governor and Coun-
cil, in a settlement with the Proprietors for tolls thereto-
fore received, to acknowledge and allow the expense of
that defence as a proper item of account, giving them
discretion only, as to the amount to be awarded ; which
brings us to the second branch of inquiry.

The amount of expenditures towards authorised ob-
jects.

The cost of the Bridge , including land and avenues, was
short of sixty thousand dollars, and so within the limita-
tion of law in that respect.

The annual expense, after the Bridge should be com-
pleted, was limited to $6,000. This provision contem-
plates the expenses which may accrue in the care of the
Bridge, that is, the expense of administering the ordinary
and appropriate business of the Corporation. Expenses
are w'hat intrinsically and naturally flow' from or attend
the subject matter to which they are referred ; not for-
eign or advantitious charges or contingencies. The ac-
cident, calamity of litigation, yet in future, could not be
within the purview or operation of the limiting clause ;

For either the Legislature cannot be presumed to con-
template an invasion of a charter which it grants, or
if it does, to prohibit the means of defending and main-
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taining it. Such a franchise would be any thing else
than valuable. It is equally clear that the stipend to be
paid to the University, is not an expense attending the
proper and necessary operations of the Corporation;
otherwise the payment must have been made, as the in-
evitable result of the incorporation, without any specific
injunction. The avenues, like the land on which they
and the Bridge rest, are accessorial and auxiliary to the
principal object, the Bridge ; and thus not only by gen-
eral law, but by this particular Charter Act, follow and
are merged in the Bridge. Making these three deduc-
tions, viz. expense of lawsuit, College stipends, and cost
of avenues, and the annual expenses are in every instance
below five thousand dollars; and the average annual
statement will not vary much from four thousand.
Whether the authorised period of six years for taking toll
for the purpose of reimbursing the Proprietors, would
operate to extend the limitations on the cost and annual
expenses of the Bridge , both, or either, as occasion might
require, provided reimbursement actually occurred within
prescribed term, it is not necessary to determine. That
the negative is not however, entirely clear, may appear
from the result of combining the authorised period for
taking toll, with the authorised amount of cost of Bridge
and annual expenses after, and the interest thereon ;

which will show that the statutory or permissive aggre-
gate amount of expenditure exceeds the aggregate amount
of actual expenditure, by a sum as large or larger than
the sum total of actual annual expenses, including the
items of defence of lawsuit and College stipend. But
there is no necessity of relying on a technical argument,
were it never so well founded. For just and equitable
principles, in settling with the Proprietors for tolls re-
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ceived by them, authorise and require an application of
them to the reimbursement of the Proprietors for their
annual expenses, although they might probably exceed
the limitation, in one instance. The Proprietors by
their fortunate or judicious and economical negotiation,
have shortened the period for receiving tolls to their use
and benefit, nearly or quite two years, and thus the Bridge
reverts to the Commonwealth, not after six, but four
years—not a Wooden Bridge merely', but a Macadamized
Bridge, and with it a revenue nearly equal in amount to
the cost of the Bridge independently of the avenues.
The Legislature had a full sense of all this, when it pass-
ed the Act of last Session—indeed the very Act itself as-
sumes it ; moreover, the Legislature, in view of the an-
nual exhibits of the accounts of the Proprietors, duly
attested and filed in the Secretary of State’s office, au-
thorised those accounts to be settled. If any item, or
class of disbursements were unauthorised by the charter,
or exceeded in cost or amount the express limitation con-
tained in the charter, the Legislature was conusant of it,
(for such excess was the second year, if any, after the
Bridge was opened.) When, therefore, the Legislature
did not except against any part of the account, but com-
mitted the whole to the Governor and Council to settle
on just and equitable principles, can they, who have only
a ministerial office to perform, reject the account or any
part of it as illegal ? The distinct provision for the
allowance of the item for defending the suit at law, not
only legalized it, but practicably withdraws it from the
head of annual expense, if it ever was legally arranged
there.

The expenses of defending the suit at law. The Act
makes it imperative on the Governor and Council to al-
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low what was necessarily incurred in that behalf. The
fees of Counsel are necessary, and there is no objection
that they are high, that we know of, and if there was,
its importance may be small, in comparison with a high-
er interest, a competent defence. The services of an
Agent (in such a case) are indispensable, and were ac-
cordingly employed, but nothing charged for them ; but
only disbursments. It is manifest therefore, that no
reduction of this charged is called for.

The expenses for the past year. This item is divided
into two parts, by the 7th sect, of the Act of March
28th, 1833, and then applies its limitation to that part
which incurs after that day. The provision is, that in
case the Proprietors shall retain possession of the Bridge,
the expenses to be incurred by them shall not exceed
$3,000 unless, &c. It is sufficient to say, that accord-
ing to our construction before expressed, they do not
exceed that sum ; and it may also be remarked, that this
item, as a unity, does not exceed in amount the sum al-
lowed or limited by the 7th sect, of the Charter Act,
whether the provision of the latter is considered as ab-
rogated by that of the former, as to this matter or not.
If, however, our construction above referred to is wrong,
then we submit that the allowance of those expenses in
this audit, is in the equity of the Act, if not in strict
law a sufficient authorisation of them ; a subsequent as-
sent being equivalent to a previous one, and a confirma-
tion enures as a grant.

The next question is what the Proprietors ought to
charge themselves with, over and above the tolls received
and stock paid in—that is, whether they should be
charged with interest on dividends, and with outstanding
claims for toll P The Committee do not perceive that



JanSENATE—No. 13.

justice and equity require the first. There is no evi-
dence that there was any intent of violating any law by
the arrangement of quarterly dividends, the rate of inter-
est is not changed by the measure. There is no clause
in any statute enjoining them to loan money received for
tolls, of course they were not obliged to incur the risk ;

and the annual exhibit of the accruing profits from the
tolls, is to contain a particular statement of the amount
of money received, and the amount expended; unless
therefore the Proprietors in their corporate capacity ac-
tually receive interest upon money received for tolls,
they are not in the strictest law obliged to account for
it; and there is no evidence that any Proprietor received
interest on his dividend, though he probably may have
by that means avoided paying interest; but no transac-
tion without the pale of the charter can be drawn into
account with the Commonwealth, though it might be the
subject matter of action.

As to outstanding claims, the Committee think it is
plain that the Proprietors are not chargeable with them
in the way of reimbursements. Lexicography and the
law concur. The annual exhibit was to be of money re-
ceived—the 6th section of the Act of last March, author-
ises a settlement for the tolls (heretofore) received ; and
the 6th section speaks of the sum, if any, received above
the sum necessary to reimburse the money expended, and
finally they are to (and have) give bond for the collection
of tolls, which could not be, if the Legislature consid-
ered the charge of tolls, identical with the receipts of
money, for then it would have ordered the payment over,
not a collection. But do justice and equity require that
those who have paid for a valuable object, should sur-
render it to the Commonwealth, loaded down with spe-
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cie, and take up, rather than be turned off with choses
in action , many of which must be absolutely void or al-
together doubtful ? Suppose the Proprietors to be lia-
ble for every cent of toll due, and not for the profits only
accruing therefrom, upon what principle of equity or
humanity, is the laborer rendered unworthy of his hire ?

If these Proprietors, in whom the law confided, have
acted with discretion and good faith, then they are not
answerable in account for bad debts, let them have oc-
curred as they may. The presumption of the law is,
that they have so conducted, and so is the evidence of
fact. The ultimate deliberate Act of the Legislature,
is its only ordinance or grant which has the authority of
law ; which in the present instance neither waives or
asserts this claim of interest, but submits it general-
ly, (not specifically) to the final decision of the Gover-
nor and Council, on just and equitable principles.




