
SENATE ]No. 22.

In Senate Jan. 14th, 1834.

Ordered, That Messrs. Wells and Williams, with such
as the House may join, be a Committee to inquire whether
any, and which, of the Banking Corporations within this
Commonwealth, have entered into any compact, or agree-
ment with the Treasury Department of the United States,
relative to the receiving and disposing of Deposites of the
Public Monies arising from the Revenue of the United
States ;—what is the tenor or import of such compact
or agreement, if any such exist, and whether any thing
therein contained, be incompatible with the principles and
provisions of the several Acts of incorporation upon
which those Institutions are founded: And that said
Committee be empowed to send for such persons and pa-
pers as may be deemed necessary for the purposes of
this investigation.

Sent down for concurrence.
CHARLES CALHOUN, Clerk.

House of Representatives, Jan. 15, 1834.

Concurred : and Messrs. Cushing, of Newburyport,
Lincoln, of Worcester, and Hathaway, of Freetown, are
joined,

L. S. CUSHING, Clerk.
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In Senate, Feb. 1, 1834.

The Joint Committee of the Legislature, who were di-
rected to inquire whether any, or which, of the Bank-
ing Corporations within this Commonwealth, have en-
tered into any compact or agreement with the Treas-
ury Department of the United States, relative to re-
ceiving and disposing ofDepositesof the PublicMonies
arising from the Revenue of the United States—what is
the tenor or import of such compact or agreement, if
any such exist; and whether any thing therein con-
tained, is incompatible with the principles and provis-
ions of the several Acts of incorporation, upon which
those Institutions are founded, have attended to the
duty assigned them, and beg leave to submit the fol-
lowing

The inquiries of the Committee were, by the commis-
sion under which they acted, directed and restricted to
three points : Ist. Whether any Banking Corporations of
this Commonwealth have entered into any contracts .with
respect to the Public Deposites ? 2d. What are those
contracts ? And 3d. Are they in violation of the Char-
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ters of the Banks making them ? In reference to these
inquiries, the Committee would state :

I. That there are two, and only two Banks in this
Commonwealth, viz: the Commonwealth and Merchants’
Banks, which have recently entered into agreements
with the Treasury of the United States, relative to the
receiving and disposing of the Public Revenue of the
United States. There are several Banks without the
City of Boston, and in the vicinity of the several Collec-
tors’ Offices, which have been long employed for the pur-
pose of depositing, for a limited time, the Revenue col-
lected in those Offices—but as your Committee did not
suppose that these Banks were embraced in the order,
under which they acted, they have made no investiga-
tion in relation to them.

11. That the agreement with both Banks is the same,
and is in the following words :

“Agreement of the President, Directors and Company of
the Bank, in Boston, with the Secretary of
the Treasury of the United States.
1. The said Bank agrees to receive and enter to the

credit of the Treasurer of the United States, all sums of
money offered to be deposited on account of the United
States, whether offered in gold or silver coin, in notes of
the Bank of the United States or Branches, in notes of
any Bank which are convertible into coin in its immedi-
ate vicinity, or in notes of any Bank which it is for the
time being, in the habit of receiving.

2. It the deposite in said Bank shall exceed one half its
capital stock actually paid in, it is agreed that collateral
security, satisfactory to the Secretary of the Treasury,
shall be given for its safe keeping and faithful disburse-
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merit; provided that if the said Secretary shall at any
time deem it necessary, the said Bank agrees to give
collateral security when the deposite shall not equal one
half the capital.

3. The said Bank agrees to make weekly returns of its
entire condition to the Secretary of the Treasury, and to
the Treasurer of the United States of the state of his ac-
count; and to submit its books and transactions to a crit-
ical examination by the Secretary of the Treasury, or
any agent duly authorized by him, whenever he shall re-
quire it. This examination may extend to all the books
and accounts, to the cash on hand, and to all the acts
and concerns of the Bank, except the current accounts
of individuals, or as far as is admissable without a viola-
tion of the Bank’s charter.

4. The said Bank agrees to pay, out of the deposite on
hand, all warrants or drafts which may be drawn upon it
by the Treasurer of the United States, and to transfer
any portions of that deposite to any other Bank or Banks
employed by the Government, within the United States,
whenever the Secretary of the Treasury may require it,
without charge to the Government for transportation, or
diiference of exchange, commission, or any thing else
whatsoever ; but the Secretary of the Treasury shall give
reasonable notice of the time when such transfers will
be required.

5. The said Bank agrees to render to the Government,
whenever required by the proper authority, all or any
portion of the services now performed by the Bank of
the United States, or which might be lawfully required
of it in the vicinity of said contracting Bank.

6. If the Secretary of the Treasury shall think proper
to employ an agent or agents to examine and report upon



Feb6 PUBLIC DEPOSITES.

the accounts and condition of the Banks in the service
of the Government, or any of them, the said Bank agrees
to pay an equitable portion of his or their expenses, and
compensation, according to such apportionment as may
be made by the said Secretary.

7. Whenever required by the Secretary of the Treas-
ury, the said Bank agrees to furnish, with all convenient
despatch, Bills of Exchange on London, payable at such
sight as may be required, at the usual market price, for
the time being, without commission or advance for the
profit of said Bank, or any charge whatsoever beyond the
actual cost. The payment of said bills to be guaranteed
by said Bank.

8. It is agreed that the Secretary of the Treasury
may discharge the said Bank from the service of the Gov-
ernment, whenever in his opinion the public interest may
require it.”

The collateral security provided for by the second ar-
ticle in the agreement, consists of the bond of the Di-
rectors of the respective Banks, or on the failure of any
one of the Directors to execute the same, of some one of
the principal Stockholders in his place, binding them in-
dividually, to the performance of that part of the agree-
ment in said article, which relates to the amount depos-
ited, over the one halt of the capital stock actually paid
in ; with a right to substitute a new bond, upon a change
in the Board of Directors.

Your Committee felt it their duty to ascertain whether
there was any correspondence, understanding or prac-
tice, which would in any way affect the construction to
be given to this agreement—and for this purpose, they
requested John K. Simpson, and Mark Healy, Esquires,
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the Presidents of the Deposite Banks, to appear before
them, with all the papers relating to the subject in the
possession or under the control of their respective
Banks. These gentlemen have accordingly attended on
several occasions, and the Committee would take this
opportunity to express their high gratification, at the
readiness and frankness with which they answered all
the questions that the Committee were disposed to ask,
and in other ways afforded all the aid to the inquiry
which it was in their power to bestow. From an attentive
perusal of these papers, and a careful examination under
oath, of the gentlemen before mentioned, the Committee
became fully satisfied, that there was nothing, aside from
the contract and bond, already recited and described,
which could afford any aid in arriving at the true import of
the contract as understood or practiced upon by the par-
ties. The Committee have not, therefore, deemed it
necessary to submit to the consideration of the Legisla-
ture, either the correspondence and other papers con-
nected with the negotiation, or the minutes of the exam-
ination before the Committee.

111. In regard to the question, whether any thing con-
tained in this agreement is incompatible with the principles
and provisions of the several Acts of incorporation upon
which the Banks making the contracts are founded, your
Committee would state, that having carefully examined
the agreement, they have been unable to perceive that
there was any ground for discussion, except in relation
to the third and fifth articles of the contract, and the
question, whether the agreement does not confer upon
the United States an unwarrantable priority over other
creditors of the Bank. On these several points the in-
vestigations of the Committee have resulted in the fol
lowing opinions.
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The third article in the agreement, subjects the Banks
entering into it, to a very searching investigation, when-
ever it shall please the Secretary of the Treasury, by
himself or his agent, to make it. With an inconsidera-
ble exception, such an investigation would reveal not only
the general operations of the Banks, but disclose the
names and amount of indebtedness of all who have any
dealings with them. Your Committee however, have
not been able to perceive, how the agreement to submit
to such an examination violates the principles or pro-
visions of the charters of the Banks, especially as it is
provided, that the examination is to be such as is war-
ranted by their charters. Such a course may be very
injudicious, but it seems to the Committee to be a mat-
ter to be settled by those interested in, or having dealings
with the Banks, as a question of expediency, rather than
a subject for investigation by a Committee of the Legis-
lature.

The words of the fifth article of the agreement are
very general, but your Committee cannot learn that they
are applicable to any thing, not provided for in other
parts of the contract, except the liability of the Banks to
be called upon to act as commissioners of loans, or as
agents for the payment of pensions. In the judgment of
your Committee, neither of these duties would be in vio-
lation of the charters of the Banks ; and if, from the gen-
erality of the expressions employed in this article, there
were any reasons for apprehension, they are of opinion,
that the word “ lawfully,” which is there inserted, imposes
a sufficient limitation, so far as the inquiries of this Com-
mittee are concerned.

The supposed priority or preference in payment se-
cured to the United States bv this agreement, results,
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so far as this Committee have been able to ascertain ; Ist,
from the Act of Congress of 1797, ch. 74, sect. 5, which
provides—“ that where any Revenue Officer, or other per-
son, hereafter becoming indebted to the United States,
by bond or otherwise, shall become insolvent ,” &c., “ the
debt due to the United States, shall be first satisfied,” &c.—
2d. From the Act of Congress of 1818, ch. 78, sect. 8,
which provides “ that in any suit or action instituted by
the United States, for the recovery of money on any bill,
note, or other security, against any corporate body, it shall
be lawful to summon as garnishers the debtors of such
Corporation —and, from the fact, that the Directors
of the several Banks have become personally respon-
sible for the safe custody and repayment of all the money
deposited beyond a certain sum. Of these, in their order.

It has been decided, that the Act of 1797, creates no
lien upon the property of the debtor, and only gives a pri-
ority of payment to the United States, upon the occur-
rence of certain events, which in the case of a Bank, can
only arise upon a voluntary assignment of all its property.
Although your Committee consider, that upon such an oc-
currence the priority ofthe United States would attach, yet
in addition to the extreme improbability of such an event,
there is one consideration which is decisive of the ques-
tion, as it is now presented. Admitting that the exist-
ence of such a preference would be inconsistent with the
charters of the Banks, yet it would be going too far to
suppose, that the Banks will ever voluntarily do an act
which would be in violation of their charters, and with-
out their voluntary action, it has been seen that the
United States can never obtain a preference.

Ihe Stat. of 1818, taken in connection with the
third article of the agreement, undoubtedly gives to the

2
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United States a great advantage over other creditors.
By the powers conferred by that article, the names of
those indebted to the Bank can be ascertained, and by
the provisions of the law, these persons can be compel-
led to pay what they owe the Bank, to the United
States. No creditors but the United States can avail
themselves of the provisions of this law, and the laws of
this Commonwealth are almost wholly unavailing for the
attainment of a similar remedy, as negotiable securities
are exempted from the operation of our trustee process,
and most of the debts due to Banks are of this de-
scription.

The personal liability of the Directors, will almost
necessarily induce them, in the event of any casualty by
which the Banks shall be rendered unable to meet all their
engagements, to see that the claim of the United States,
so far as they are responsible for it, is satisfied out of
the funds of the Banks. To this extent the United States
must enjoy a practical preference over other creditors.

The question however occurs, whether, admitting that
from any or all these causes, this preference exists to the
fullest extent which is contended for, it is incompatible
with any of the principles and provisions of the charters
of the Banks to which it is applicable. If such incom-
patibility exists, the Committee have not been able to
discover in what it consists. They are not aware that
there would be any illegality in a contract, by which a
Bank should agree, for instance in the case of deposites
without interest, that in the event of an inability on the
part of the Institution to perform all its engagements,
such depositing creditor should have a preference over
the other creditors of the Institution. It would, at
most, be nothing more than pledging the effects of
the Institution as security for a loan. The argument
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in the present instance, would prove too much. It
would prevent the Banks of this Commonwealth from
entering into any agreement with the General Govern-
ment, as this priority would, to a certain extent, at-
tach to any contract which they might make. Your
Committee consider, that this preference or priority,
like the objection to the third article of the agree-
ment, may furnish proper matter for the consideration
of those interested in the conduct of the Banks, but they
cannot perceive that it is incompatible with the princi-
ples and provisions of their charters.

Your Committee have reason to apprehend, that an
opinion prevails, to some extent, that they are expected
to examine the question, whether the Banks receiving
the Deposites, have not availed themselves of the means
thereby afforded, to increase their loans to an amount
beyond the powers conferred upon them by their res-
pective charters. Such an examination was considered
by the Committee to be beyond their commission, and
they have therefore made no inquiries in relation to the
subject.

In conclusion, your Committee would state, that being
of opinion, that no Banks in this Commonwealth have
entered into any compact or agreement with the Treas-
ury Department of the United States, relative to the
receiving and disposing of the Deposites of the Public
Moneys, arising from the Revenue of the United States,
which is incompatible with the principles and provisions
of the several Acts of incorporation upon which those
Insritutions are founded, they ask leave, respectfully, to
be discharged from the further consideration of the sub-
ject referred to them.

For the Committee.
D. WELLS, Chairman.




