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The undersigned, being a minority of the Committee to
whom was referred the Petition of William Vans, pray-
ing for permission to have a trial at law, or in equity,
against the representatives of John Codman and Rich-
ard Codman—also, the Petition of Henry Williams
and 2,035 others, citizens of Boston—also, the petition
of John Savil and 106 others, inhabitants of Quincy
—also, the petition of Isaac Bird and 81 others, inhab-
itants of Dorchester, severally in aid of the petition of
said William Vans, ask leave to submit the following

They feel constrained to dissent from the views of the
majority of said Committee, in respect to the pow’er of
this Legislature to grant the prayer of these petitioners.
The power to suspend or dispense with laws is inherent
in every Legislature. If a Legislature can make and
abrogate law’s, in respect to all times and persons, for a
stronger reason can they do either in relation to particu-
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lar times and persons, and this is essentially what is
meant by the suspension and dispensation of laws. This
power therefore belongs to this Legislature, because it is
a Legislature, unless the Constitution of the United
States or of this State prohibits it But the undersigned
are unable to find any such prohibition in either of those
instruments ; so far from it, they find that the latter has
expressly confirmed it. (Bill of Rights, article 20.)
They find also that it has been habitually exercised by
the Legislature, from the first organization of the Gov-
ernment down to the present time. An attentive exami-
nation of the principles and precedents of the legisla-
tion of Massachusetts, cannot fail, in the opinion of the
undersigned, to convince any one, that it is a power es-
sential to the Government, and most salutary in its ef-
fects upon the rights and happiness of the people.

By a general law, passed in the year 1791, chapter
17, section 2d, the Legislature gave to the Supreme
Judicial Court a discretionary power to grant reviews
in civil actions, whenever they should judge it to be
reasonable, provided application were made within
three years after the rendition of judgment. In the
year 1808, Lemuel Parker of Peperell, in the County of
Middlesex, petitioned the Legislature, setting forth the
following case. In the year 1802, he had agreed to
refer, under a rule of the Supreme Judicial Court for
said county, a case then pending in said Court, between
him as defendant, and one Simon Gilson as plaintiff.
The referees awarded that said Parker should pay to
said Gilson the sum of $2,5!0 85, which award was ac-
cepted in the said Court in April, 1803, and judgment
rendered for the same, and the same was paid and satis-
fied. And the petitioner further alleged that there had
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been a mistake
,

on the part of said referees, that artifices
had been employed on the part of said Gilson, to cause
said mistake, and that the petitioner had applied for re-
dress as soon as he could, after discovering said mistake
and said artifices, but that he did not discover them with-
in the three years limited by the general law, for granting
writs of review. Upon this representation, the Legis-
lature notified the adverse party, examined the case, and
on the Bth day of March, 1808, passed a resolve granting
the petitioner a newT trial, although he had been barred
of his remedy, according to the general law, for two years.
As it respects the question of Legislative power, the un-
dersigned are unable to perceive any substantial differ-
ence between this case and that of William Vans. If
this Legislature have power to restore a party to his law-
two years after limitation has expired, they may do it
twenty or forty years afterwards, and if there have been
no negligence on the part of a petitioner, there may be
a stronger reason for granting relief after a long lapse of
time, because the party must have been subject to great
additional trouble and expense in maintaining a continual
claim. When this petitioner first made his application
here, it was about as long a time after the limitation
had attached and had shut the door against him, as it was
in Parker’s case. Mr. Vans alleges that he was “ beyond
sea,” during the four years limited by the statute of this
State, for prosecuting his demands against Stephen Cod-
man, executor of John Codman, and he also alleges that
he was detained there, by the artifices and frauds of the
said executor. If, since his return, he has used due dili-
gence to obtain his alleged rights, he ought, in the opin-
ion of the undersigned, to be regarded at this time in as

favorable a light at least, as when he first petitioned. He
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also states that he has recently discovered a fraud of con-
siderable importance in the settlement by said Stephen
Codman, of said Richard Codman’s estate. These cir-
cumstances bring him fully within the principles of Park-
er’s case.

By statute of 1786, chapter 4, section 3d, any per-
son aggrieved by the doings of a Committee of freehold-
ers for laying out a highway, might petition the Court of
Sessions for a Jury to assess damages, provided the ap-
plication were made to the said Court held in the same
county, next after the return of the doings of the said
Committee. In June, 1812, Asa Peabody Esq., applied
to the Legislature, setting forth that the Town of Cam-
bridge had petitioned the Court of Sessions for the Coun-
ty of Middlesex, for a Jury to assess damages claimed by
Andrew Craigie, for his land taken for a highway from
Canal Bridge to Cambridge Common, that at the pre-
ceding January term, said petition, and another similar
one of the same party, had been dismissed by accident
from the docket of said Court, and praying that said
town might be restored to their right of a trial by Jury
in said cases. And on the 22d June, 1812, the Legisla-
ture passed a resolve, authorising and directing the said
Court of Sessions to restore said petitioners to their said
right. The result of the case was, that the Jury gave
nominal in lieu of very heavy damages, which had been
returned by the Committee.

Here, again, the undersigned, as touching the ques-
tion of constitutional power, are unable to see any dif-
ference unless it be a difference in favor of Mr. Vans,
because he alleges it was the fraud of the other party,
not accident, which occasioned the loss of his remedy.

By statute of 1810, chapter 84, it is provided, that
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when an officer shall have, at the same time, several ex-
ecutions in which the debtor in the one is the creditor
in the other, the said officer shall offset the one against
the other, as far as the same will extend.

On the second of December, 1816, one Joseph Nix-
on, of Waltham, petitioned the Legislature from the Jail
in Cambridge, setting forth, that one John Henry, of
Montreal, at the April term of the Court of Common
Pleas for the County of Suffolk, in 1811, recovered judg-
ment against the petitioner for the sum of $BB 08, debt
and costs, while the petitioner was absent from the coun-
try ; that he had, however, left in the hands of the same
attorney who prosecuted Henry’s suit, a demand against
said Henry, which was sued at the March term of the
same year in Middlesex, and that judgment was recov-
ered in his favor, at the ensuing September term, for the
sum of $126 80, debt and costs ; that he had repeatedly
applied, during his confinement, to said attorney to al-
low a set-off of these executions, but the said attorney
had ever refused ; that “ he had petitioned the Supreme
Judicial Court for relief, but without success, having
been referred by the latter for legislative provision.”

Upon this representation, on the sth day of December,
1816, the Legislature passed a resolve directing the
Sheriff of Middlesex to make an off-set of Henry’s exe-
cution, against that of the said Nixon, and “ to discharge
said Nixon after a confinement,” says the resolve, “ of
five years.”

The difficulty in this case, appears to have been, that
the execution against said Nixon, having been served,
the debtor committed, and the execution returned into
Court, previous to the taking out of the execution in his
favor, the said executions could never be in the hands of
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any office “at the same time.” Such a consequence of
the law was undoubtedly unforeseen by the Legislature ;

certainly it could not have been their intention to aid
by public law, and by the strong arm of the Common-
wealth, private injustice and oppression. The under-
signed, cannot for a moment doubt, that the Supreme
Judicial Court was right in deeming that it was compe-
tent to the General Court to relieve this citizen from im-
prisonment.

They are also of opinion that the power used in this
case, was the same in principle as that which the Legis-
lature are asked to exercise in the case now'before
them.

There is no general law of the Commonwealth more
important to the security of property, than that real es-
tate shall be conveyed by the owner, and by him only, in
order to vest a valid title ; yet it is well known that no
session of the Legislature occurs without many acts be-
ing passed authorising particular persons, other than the
owners, to convey real estate. These resolves appear
to the undersigned to come clearly within the descrip-
tion of dispensing acts. They exempt in particular
cases, particular individuals from the obligation of gen-
eral laws, and give the citizens a relief unknown to those
laws.

We think the same is true of all that class of acts,
which are called in English history, “ healing acts,” and
which are passed in considerable numbers at every ses-
sion of this General Court. Such are those which make
good the doings and records of various corporate bod-
ies, when some mistake or omission has intervened; the
remedying of neglect to file evidence of sales of real
estate in the Probate offices, within the time limited by
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law, the confirming of marriages solemnized by persons
not legally authorized, &c. &c. If all these dispensa-
tions of general laws in favor of individuals, should be
deemed unconstitutional, it would unsettle the titles to a
large portion of the property purchased and inherited,
from time to time, within this Commonwealth.

The undersigned forbear to pursue this part of the
subject further, and come to the case ( Holden vs. James,

11 Mass. Rep. page 396,) in which it is supposed to be
decided by the'Supreme Judicial Court, that the dispens-
ing power, or the power to suspend laws in favor of an
individual, does not exist in this Government.

If this be true, our Government is the only one in the
world which presents the example of such an anomaly.
The opinion of the Court, in this very case, admits that the
power must reside somewhere, in every Government, but,
adds, that here the people are sovereign, and here it re-
sides in them. To what purpose, the undersigned would
respectfully ask, if it do not reside in the Legislature,
through which alone the people can exercise it ? The
opinion further says, that a dispensing power in the hands
of the Legislature would be as subversive of the rights
of the people as in the hands of one man, and hence
infers, that as such power was dangerous and injurious to
the liberties of England in the hands of her ancient
Kings, and was a very odious prerogative of the crown,
therefore it would be equally so in the hands of the Gen-
eral Court, and that for this reason the people could not
have intended to confer it upon them. It might with
equal force be argued, that the power of life and death
could not have been intended by the people to be in-
vested in Juries, because that also was an odious prerog-
ative of the ancient English Kings. It appears to the

2
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undersigned, that the above position is the foundation on

which the decision in the case of Holden vs. James
stands. Some force is lent to the opinion by supposing
certain instances, where it would be highly unreasonable
and odious, if not ridiculous, for the Legislature to exer-
cise adispensing power, but this is merely arguing from the
supposition of abuses, of which no honest and intelligent
legislators could ever be guilty. It is an argument equal-
ly applicable to all high powers, in any hands ; for in all
cases, the power to abuse is commensurate with the pow-
er to use, the power to do evil with the power to do good.
This remark applies with still greater force to a more re-
cent case, in which the principles of Holden vs. James,
is recognised. (Picquet appellant, 6 Pick. Rep. page
65.) This latter case seems to depend mainly on the
former for support; neither of them contains any refer-
ence to other adjudged cases, or to any writer of authori-
ty on Government or Law. The undersigned are not
aware, that during the times of the men who formed our
Constitution, such a doctrine was ever broached in this
State, or that it was ever broached in any other State, at
any period. There are some casesin our own Reports, which
are regarded as adverse to that doctrine. In a case which
occurred in Suffolk, in 1825, (Commonwealth \ s. Worces-
ter, 3 Pick. Rep. page 473, ) the Court declared that the
dispensing power of the statute (meaning a special act
passed by the Legislature) is unquestionable. In a still
more recent case, which is understood to have occurred
in 1832, and is not yet reported, the Court decided, on
lull discussion and great deliberation, that a resolve re-
lieving a particular town, in the County of Hampshire,
trom the burden of the rebuilding and repairing a bridge,
within the bounds of said town, and imposing said burden,
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in part, upon the county, in derogation of the general law,
touching the maintaining of highways and bridges, (stat-
ute 1786, chapt. 81, sec. 1)—is constitutional and valid.
In both of these cases, the decision in Holden vs. James
was cited at the bar and relied on, but without success.
It appears to the undersigned, that it was virtually over-
ruled in Nixon’s case, in which the Court considered, that
according to the standing law, he could not be relieved,
and, that by the Legislature, he could be relieved.

The law, from whose operation the said William Vans
seeks relief, is represented by the petition from the citi-
zens of Boston to be unjust and impolitic, as it makes no
saving of the rights of several classes of persons, who are
under a disability to prosecute within four years, and who
are saved, in other limitation acts of this State, having a
longer time to run.

It seems to the undersigned, that the Legislature could
not have intended, or anticipated, that the operation of this
statute should be to destroy the rights of persons, who are
under a disability to prosecute them within the term lim-
ited.

Impressed with these views, the undersigned cannot
doubt, that the Legislature is fully empowered to grant the
prayer of the said petitioners. All of which is respect-
fully submitted.

DAVID JOY,
CROMWELL LEONARD.




