
HOUSE No. 71.

In House of Representatives,

The Committee on the Judiciary, to whom were re-
ferred
An order instructing them to inquire into the expedi-

ency of making provisions by law for assignments by
insolvent debtors, and that their estates may be more
equally distributed among their creditors ; and

An order instructing them to inquire into the expedien-
cy of providing by law for the equal distribution of the
property of insolvent debtors ; and

An order instructing them to inquire into the expedien-
cy ofreporting a Bill for the further protection of credit-
ors—that all insolvent debtors’ estates shall be settled
in the same way that estates of deceased persons are
now settled by law ; and

The petition of John Price and others, praying that
provision may be made by law for the more equal dis-
tribution of the property of insolvent debtors,—and
that all attachments may be for the benefit of all cred-
itors who wish to avail themselves thereof:—

Commomjjraltiji of iitassacljtiactts.

Having considered the several subjects referred to them,
offer the following
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The petition and the various orders above enumera-
ted have one common purpose ; and the circumstance
that so many members of the House have charged your
Committee with the duty of making provision for the
prevention of the evils of our present insolvent system,
justifies the hope that the true character of that system
is beginning to be generally known. All who have any
practical acquaintance with it, know that it encourages,
produces, and protects fraud ; and, fruitful of mischief,
as it is, and founded upon principles which are obvious-
ly wrong, it may seem strange that it has been tolerated
so long, or that it should be difficult to remove it. But
the difficulty lies in the fact that it is a system, and that
it cannot be eradicated from our laws, until the legisla-
ture and the community are willing to adopt a better
system in its stead. It would be easy to propose brief
and simple laws, which should prevent some, and per-
haps many, of the practices which now prevail ; but, on
the other hand, it would be impossible, in any such way,
to reach the root of the evil, and compel insolvent debt-
ors to act equitably towards their creditors ; and if the
Legislature wish not to palliate but to cure,—not to
change the form and aspect of an abuse, but to deliver
the community from it altogether,—a system of laws in
regard to this subject must be adopted. A very great
reluctance to make so wide a change in our laws is be-
lieved to exist here ; and the fact that no effectual rem-

edy for these evils has yet been devised which was not ap-
parently, and perhaps actually, intricate and complicated,
has undoubtedly increased this reluctance. Your Commit-
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tee are, however, of opinion that this reluctance would
be lessened by a more thorough acquaintance with existing
facts ; a better knowledge of the amount and variety of
injury resulting from the present system, will make us
more averse to its continuance,—and a clearer appre-
hension of the extent and complexity of the system,
will convince us that we can free ourselves from it in no
other way than by substituting an opposite system in its
place. For these reasons, your Committee have sup-
posed that it would not be useless for them to lay before
the House some statements, in regard to the practical
operation of the existing laws and usages relating to the
estates of insolvent debtors.

Nor is it difficult to describe the working of the pres-
ent system, and show some, at least, of its evils. A
failing debtor usually arranges his affairs by an “ assign-
ment.” This is an instrument by which the debtor
transfers his property, or as much of it as he chooses to

give up, to one or more assignees, who are to convert
the same into money, and divide it among the creditors
who become parties to the instrument; and, as it usually
contains a clause discharging the debtor, no creditor
can have any share of the property assigned but by re-
leasing the debtor from the whole of his debt. This
would not be unfair if the debtor gave up his whole prop-
erty to his creditors, without preference; but vour Com-
mittee fear that this occurs seldom, very seldom indeed.
The usual custom is, to prefer certain creditors; that is,
to provide by the terms of the assignment that a certain
number, whose names are specified, shall first be paid in
full,—then, if any thing be left, certain other creditors
are to be paid ; and so, perhaps, through two or three
sets;—and, finally, the creditors generally are to share
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among them what is left after these various preferences
are satisfied.

That assignments are, sometimes, at least, made and
settled without any intentional dishonesty whatever;—
that the assignees are chosen only because they are thought
best qualified for that office ; that the property is given
up without any concealed reservation, and that the pre-
scribed distribution acknowledges no preferences but
those which the law allows and custom requires, and
that all the arrangements are carried into effect without
suspicion of fraudulent conduct on any part,—your Com-
mittee know ; and it can only be regretted that such in-
stances are not more frequent. When they occur, they
are to be regarded as exceptions; and the system itself
is radically and thoroughly wrong, and productive of
wrong, from beginning to end. The assignees are,
almost always, friends of the debtor, and are usually
among the preferred creditors. The general creditors
have no voice in selecting the persons who are to hold
the whole property, which ought to be, in fact, their
property, from the moment of the assignment: and the
assignees have, but too often, a direct interest adverse
to that of the general creditors, and a strong inclination,
from obvious causes, to favor the debtor at their ex-
pense : and if, when about to fail, the debtor has ar-
ranged his plans so as to leave property in his own
hands, or to get it, through sales or liens, into hands
which will obey his bidding,—he will probably choose
assignees who will help him, or who will be unlikely to
detect and disappoint his purposes.

There should be no preferences; but, if there were
any, it is certain that they who are usually preferred,
and who now, by virtue of custom, consider themselves
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entitled to a preference, are, of all others, precisely those
who should not be preferred. They are the endorsers
and lenders of money. They are the persons who have
given to the debtor the credit or the funds which have
sustained him long after he was actually insolvent, and
have extended the mischief which his stoppage occa-
sions far beyond its natural limits. Moreover, it often,
not to say usually, happens, that these endorsers and
lenders know, while they are giving this false credit, that
the debtor is insolvent; but they go on, trusting for their
safety to the debtor’s promise that they shall not lose,
and to the usage which the debtor dare not depart from,
if he be inclined to. It is obvious that a debtor so situ-
ated is not only compelled to pay the heavy tax which
the prey of the usurer must pay, but is tempted to in-
dulge in extended and venturesome speculations, in the
hope that, by good fortune, he may redeem himself be-
fore his credit is utterly lost : for, if he do not succeed,
he can but fail in the end. This goes on, and his debts
are doubled or trebled, until these endorsers and lenders
can go no further with safety to themselves. The debt-
or must then stop,—and his whole assets go to satisfy
those who have assisted, if not enticed him into this
depth of embarrassment, and the innocent creditors,
who knew him only as a merchant and a customer, get
nothing. It not unfrequently happens that the preferred
creditors do not stop their debtor soon enough : and not
only the long list of general creditors who bring up the
rear of the schedules, but the more exclusive party on
schedule A. and schedule B.,find that the property bears
a most unhappy relation to the demands upon it.

After debtors have gone as far as endorsers and lend-
ers, who are themselves men of property, are willing to
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let them go, they often find other debtors, who, like
themselves, have but half a credit, and they contrive to

put their halves together. Thus it is known that after
the banks and brokers have found it prudent to be very
short of funds when some suspicious individual applies
for money, they will still go on to discount his business
paper. That is, they will not lend him a thousand dol-
lars, but if he has actually sold that amount of property
and taken a note for it, they may be witling to discount
that note. Now a debtor may have exhausted his credit
up to this point at his own bank,—and may find a friend
in the same predicament as to some other bank. They
have no goods to sell, but they can give each other
notes for an equal amount, making it an uneven amount
of dollars and cents to give the notes the appearance of
business paper.—and both banks fall into the trap.
These are called exchange notes. If there is any fear
that this arrangement may be detected by some acci-
dent bringing the two notes together,—the danger is
avoided by having them of unequal sums, or by mak-
ing but one note, which is discounted at one of the
banks, and the proceeds are shared. These are called
halved notes ; and it is not particularly uncommon to
find both exchange notes and halved notes among the
matters which failing debtors have to take care of.

The trustee process, by which persons who are al-
leged to have any property of a debtor in their hands,
can be compelled to answer any questions which may
be put to them, is the principal preventive and discover-
er of frauds in assignments. Yet, such is the thorough
viciousness of the present system, that this very process
is made the means of fraud. Thus, a creditor who
holds a note of two or three thousand dollars against a
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debtor, which will not be due for a month to come, is
probably the first man asked to come into the assign-
ment, after those in the secret have set their names to
it. He is applied to, for the very reason that he cannot
sue, (his note not being due;) and will be thought likely
to sign, to secure his chance of getting something before
it is too late; and his example will bring others in. He
signs it. He finds the assets promise a small dividend,
if any, beyond the preferred debts: he sees, perhaps,
among the preferred creditors, persons who are prefer-
red for no reason whatever, but because, their debts be-
ing due, they might commence an action, if not propi-
tiated by preference. He thinks this manifestly unjust,
and he finds some small creditor whose debt is due, and
he engages to pay this debt, on condition that the cred-
itor commences an action on it at. once, and trustees
the assignees. The legal effect of thus interposing a
trustee process has not been positively ascertained by
decision of the courts: but a custom prevails, and is now
almost universally acquiesced in, by which the trustee
process is considered as arresting the assignment, if the
trustees are not discharged ; and all who execute it, be-
fore the process is served, arc paid in full; then the
trusteeing creditor gets his money , and what is left goes
to the creditors who sign after the trustee process is
served. It is obvious, therefore, that the creditor who
has employed these means because his debt was not due,
has secured his debt, if there be money enough to reach
him, and must be paid in full, before any creditor wh»
comes after him can be paid at all.

But it is upon the young traders of this community
that the present insolvent system operates most injuri-
ously ; so injuriously that it would be difficult to devise
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or imagine any thing worse. Cases are said to have
occurred in which an established wholesale dealer ac-
commodates his former apprentice or clerk, upon his en-

tering into business, with nearly all the stock the young
man needs, on long credit; he watches his youthful friend,
and perhaps lends him his name, or possibly, a little
money, and his shelves are gradually well filled ; and if,
at the end of a year or two, the profits are too small, or
the expenses too great, an assignment pays this kind
friend in full; and if he accommodated the young man
with a large proportion of time worn packages, and put
them at the cost, he has succeeded in relieving his own
store from a grievous burthen, to his own great advan-
tage.

Just such cases as the above may be thought too pe-
culiar to have occurred often ; and there is certainly
enough of honesty and right feeling in our trading com-
munity to make them rare ; but it is certain that
the present laws permit this abuse. The instances are
innumerable of young men who have been burthened
for life, and inextricably embarrassed, in another and
more common way. Their story is short and simple.
They begin life flushed with hope and full of enterprize.
Friends help them through kindness; endorsers lend
them their names in return for the same accommodation
or for other reasons, and the very extent of this indul-
gence, (which arises from the security this system gives
to friends and endorsers,) urges them forward and out
of their depth, and when they must fail, usage and their
promises compel them to prefer these creditors; the
preferences exhaust their means; the general creditors
see that they shall get little or nothing, and will there-
fore give no release ; and these young men, in the very
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prime of life, and perhaps without ever having had a
dishonest thought or purpose, are inextricably buried
under a load of debt. Time offers them no hope, for a
judgment against them is good for twenty years, and
may be continually renewed at a trifling expense.
Their very indebtedness is an absolute bar to their pur-
suing those occupations to which they were bred, and
by which alone they could ever pay their debts; and,
as a last resort, they leave their native state, and seek,
in exile, that opportunity for exertion which their never
dying debts forbid them to expect at home.

The moral influence of the system is a still greater
evil. A young man who finds himself overtaken by
misfortune, and who would gladly give up all that ho
has, and distribute that all equally among all, —who is,
as yet, so far from the habits or feelings of dishonesty,
that he would not be tempted to violate his sense of
right by any promise of advantage,—finds himself com-
pelled, by an usage so universal that he dare not set up
against it his own opinion and feelings,—to make dis-
tinctions which he knows in his heart are unjust, and
against which his conscience speaks, though its voice
cannot be listened to. And, in a word, the system is so
radically and thoroughly unjust; it so lends itself to
fraud, and compels conduct which an uncorrupted con-
science can call by no other name, and it is, at the same
time, so firmly established and so universally acquiesced
in, that your Committee feel bound to say they believe
the moral sense of this community has already been en-
feebled and corrupted by it, and cannot successfully re-
sist its influence. One or the other must prevail. If it
be the system, then it will be extended and confirmed,
and all remaining love of Justice must be stifled ; but if
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our sense of right, if our moral principles are strong
enough to conquer, it is certain that the system must be
swept away.

Your Committee have presented above only the
broader and more manifest evils of the present system;
and, if the Legislature are satisfied that these abuses,
and such as these, occur, no other question can be asked
than how they may be most effectually prevented. Per-
haps it may seem that this would not be difficult; and it
would, in fact, be easy to prevent each one of the forms
and modes of fraud above enumerated, by simple laws ;

but it would not be easy to prevent them, and yet pre-
serve to the honest creditor his just lien on his debtor’s
property, and so do this as not to open new avenues for
fraud, and give to dishonesty new activity and yet
greater success. It would be easy to say that no assign-
ment in trust for debtors should be valid, or none which
preferred any classes of the creditors over others: and
then the same mischievous results which are now pro-
duced by assignments in trust, would be effected by as-
signments directly to creditors, or by attachments.
Again it would be easy to make void any attachment,
in favor of an assignment without preference; but this
could not prevent specific conveyances to individual
creditors; and a way would soon be found to perpetu-
ate existing abuses, though in a new form. It would
also be possible to provide that every attachment,
whether direct or by the trustee process, should be for
the benefit of all the creditors. But this would tend to
sustain an insolvent longer in a business which w’as only
wasting the funds that really belonged to his creditors—-
as no one would like to begin compulsory measures,
when he could onlv share the benefit with others, while
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he had a hope of getting nearly his whole debt by im-
portunity, or by some fraudulent arrangement with the
debtor. The principal objection to this course, how-
ever, is the entire change it would produce in our sys-
tem of attachment and of levying execution ; or, rather,
the introduction of an entirely new system of laws in
relation to the recovery of debts, which would expose
us to all the difficulties of a change of system, and yet
entirely fail in the very important particular of provid-
ing adequate means of compelling a debtor to give up
his property, as soon as his actual, (though it might be
secret,) insolvency had made it, in point of right, the
property of his creditors.

Your Committee are therefore convinced that no suf-
ficient remedy for the abuses of our present complex and
most intricate insolvent system can be found, excepting
in a complete and adequate system of an opposite char-
acter. Such a system as this they have not attempted
to construct: its difficulty and importance required more
attention and time than they were able to bestow upon
it; even if they could have indulged the hope of devising
a better plan than those which have been heretofore re-
peatedly rejected. But they forbore from making this
attempt, principally because of the revision of our laws
now in progress. This revision will undoubtedly make
some change in our laws for the recovery of debts, and
perhaps will remedy much of the existing evil; and the
action of the Legislature upon the whole body of our
laws will, it is hoped, lay open the faults in them
which have caused abuses like those above recited, and
perhaps suggest the best, the simplest and the most ef-
fectual way of removing these faults, and preventing
these abuses.
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Your Committee therefore report that the subject of
these various orders, and the petition of John Price
and others, be referred to the next General Court.

For the Committee,

THEOPHILUS PARSONS


