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Enclosed are the papers committed to me by the Hon-
orable House, in relation to a petition of the town of
Deerfield, together with my report thereon, prepared in
obedience to an order of the Bth of April last, which I
ask your permission to communicate.

With the highest respect,

Attorney General.

Boston,

To the Honorable the Speaker of the House of Repre-
sentatives.

Sir,

JAMES T. AUSTIN,



In obedience to an order of the Honorable the House
of Representatives, of Bth April last, by which the peti-
tion of the town of Deerfield, a report of the Committee
of Claims on said petition, a resolve on the petition of the
town of Deerfield, and a report of a select Committee
of the House of Representatives on that Resolve, were
referred to the Attorney General, with instructions to in-
quire into and report a statement of facts, with his opin-
ion in the case at this time, I have now the honor respect-
fully to submit the following

The town of Deerfeld petitions the Legislature to

reimburse to said town, the sum of two hundred and
thirty-seven dollars seventeen cents, paid by the town of
Deerfield to the Treasurer of the State Lunatic Hospital,
for the support of Lovina Wetherell in that institution,
from February, 1833, to 6th August, 1834, under the fol-
lowing circumstances.

Said Lovina was a pauper, living in Deerfield in Oc

©ommontoealtij of i^lassacljuecttß.
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tober, 1832, and was by the judgement of two Justices
of the Peace, Quorum unus, for the county of Franklin,
adjudged to be a lunatic, and to be so furiously mad as to
endanger the lives and property of the good citizens of
the Commonwealth, and was thereupon committed to the
House of Correction in Greenfield in said county.

In February, 1833, the said Lovina, according to the
provisions of law, was removed, under the order of the
Executive, to the State Lunatic Hospital. On 26th
June, 1834, the Trustees of that institution voted, “ that
she was not dangerous within the meaning of the law,
and not susceptible of mental improvement by remedial
treatment at the hospitalthey therefore gave notice to
the town of Deerfield to remove her, and charged that
town with the expense of her maintenance. She was
accordingly removed on 6th August, 1834, and the sum
before mentioned paid by the town of Deerfield for her
support.*

The Committee of Claims reported a resolve accord-
ing to the prayer of the petition, and remarked, that all
the information the Committee had been able to obtain to
create any doubts in their minds, rests upon mere rumors,
that the said Lovina obtained a legal settlement in the
town of Deerfield by marriage.

The Special Committee having attending to the subject
“as far as opportunity has been afforded,” found that the
statements which had been made to them were not suf-
ficiently accurate to enable the Legislature to decide,
and that the necessary information could not be obtained
without an examination of the records in the Registry of
Deeds and Probate, in the County of Franklin. They

tatute of 1834, oh. 150,
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further found “ that the State had already paid the town
of Deerfield more than one thousand dollars for the sup-
port of said Lovina Wetherell; that a further sum has
been paid the county of Franklin, for her support when
in the House of Correction ; and that in the decision of
the question before them is involved the future support
of this woman and the legal settlement of her children.”

The town of Deerfield rest the claim in their petition
on the allegation that the said Lovina had no legal set-
tlement in this Commonwealth, and that fact is to be
substantiated, before any remuneration can be demanded
from the Commonwealth.

The question therefore, whether she was a State or
Town pauper is first to be examined.

The rule of law by which the settlement of a pauper
is to be determined, is plain and precise, but the applica-
tion of the rule to the actual circumstances of a case is
often exceedingly difficult, because it depends on length
of time and value of property, which it is in many cases
almost impossible to ascertain with such minute exactness
as the rule requires. The subject of this investigation
illustrates this remark.

Runey Wetherell and his wife Lovina, were inhabitants
of the State of Connecticut without legal settlement in
this Commonwealth until 1814.

On 17th August 1814, Runey purchased in fee simple,
certain estates in the town of Deerfield for the consider-
ation of fifteen hundred dollars, the grantors reserving
the possession and improvement of the same until the first
day of April then next. On the 28th November, 1817,
he died in Deerfield, on the farm so purchased. Kis last
will and testament, dated nine days previous to his de-
cease, was approved and allowed on 23d December, 1817.
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Lovina was sole executrix. The real estate (some por-
tion of the original purchase having been sold) was ap-
praised at $950, personal at ,$172 30. Total $1,122 30,
list of debts $337 14. Leave was granted to sell so
much of the real estate for the payment of debts as
would produce $ 370 and intervening charges. The ex-
ecutrix gave bond with sureties, but never made any re-
port or transacted any other business in the Probate Court,
relative to the settlement of the estate of said deceased.

On 30th April, 1819, representation was made to the
Judge of Probate, that said Lovina was insane; and on
9th June ensuing, she was so adjudged, and Simon De-
Wolf of Deerfield, appointed her guardian.

On 29th of the same May, 1819, she was removedfrom
the trust of executrix, and said DeWolf appointed admin-
istrator de bonis non, on the estate of her late husband.

By the administrator’s inventory, the real estate of said
Buney was appraised at $550, and the personal at $4l 02.
The first administration account charges the admistrator
with the proceeds of the sale of the real and personal pro-
perty to the amount of $5OB 68, and claims allowance
for the payment of $304 06. The second account
charges the administrator with the balance of the first,
and other sums amounting in all to $355 07, and claims
allowance for $343 08, leaving in his hands to be distri-
buted, $ll 99.

On 24th Sept. 1819, dower was set off to said Lovina
in “a tract of land, with the house and one half the cider
mill standing on the same, containing ten acres. Also, a
horse barn, with the privilege ol one third ofthe cow yard,”
estimated as being of the value of three hundred and ten
dollars, the whole real estate of the deceased being' esti-
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mated by the Commissioners at $930. The doings of
the Commissioners were returned, accepted and recorded
at a Probate Court, holden on Bth November, 1819.

Lovina resided on her dower from the time of its ac-

ceptance by the Judge of Probate, until removed to Samu-
el Chapman’s in October or November, 1819, where she
continued until April 11th, 1820. Then she returned to
her house and soon after went to Connecticut, and was
absent six or seven weeks, when she returned and contin-
ued at her own house until 23d October, 1822; she was
then removed as a pauper and lunatic to John Wilson’s,
who had contracted with the town to support, maintain
and provide for the poor within the town, for the term of
ten years, for four hundred and fifty dollars per annum,
together with such sura as the Commonwealth allows for
State paupers, in addition to the sum aforesaid.

In October, 1832, she was committed to the House of
Correction in Greenfield, as a lunatic.

On 11th February, 1833, she was taken to the Lunatic
Hospital, and on sth Aug. 1834, she was discharged.

She is now in Deerfield, and according to the declara-
tion of the physician who has charge of paupers in that
town, presents a case of “ remediless lunacy.”

From the testimony of Simon De Wolf the guardian,
which I have no reason to doubt, it appears that the whole
income of the farm of Runey Wetherell, after his decease,
was $34 35, subject to $9 28 for getting in the crops.
That after the house was repaired, and fences separating
the. dower were erected, the income of the dower was es-
mated at $l2 per year ; that during her residence on the
premises or soon after, the half barn and stable, the horse
barn and cider mill were blown down and demolished, and
that the house is not worth repairing for the accommoda-
tion of the premises.
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Itdoes not appear that the said Lovina has ever conveyed
away any of her estate in dower, nor is there any evidence
that the income of it has been received by the town. She
has been charged as a State pauper from her first becoming
chargeable to the town, and the account hitherto has been
duly allowed.

It being assumed that she and her husband belonged to
Connecticut, she is clearly a State pauper, unless she gain-
ed a settlement within this Commonwealth in one of the
inodes pointed out by the statutes that are, or since 1815,
have been in force.

By the statute of 1793, chap. 34, it is provided, that a
married woman shall always follow and have the settle-
ment of her husband, if he have any within this Common-
wealth.

It is necessary, therefore, to ascertain if Runey Wether-
ell, at the time of his decease, had gained a settlement in
Deerfield.

The fourth mode of gaining a settlement provided in
that statute, (which mode is now repealed, but was then
in force,) is this. Any person of twenty one years of
age, being a citizen of this, or any of the United States,
having an estate or freehold in the town or district where
he dwells and has his home, of the clear yearly income of
three pounds, and taking the rents and profits three years
successively, whether he lives thereupon or not, shall
thereby sain a settlement therein.

Runey Wetherell clearly came within the provisions
afore recited, except the one relating to time.

Did he take the rents and profits three years succes-
sively ?

From the time of the purchase of the farm by him to the
day of his death, viz. from the purchase, 17th Aug. 1814,

>
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to his death, 28th Nov. 1817, is more than three years by
three months and eleven days. But if the clause of the
deed reserving the possession and improvement to the
grantors until Ist April, 1815, delayed him from taking
the rents and profits until that time, then he wanted four
months and two days of the three full years.

A reservation in a deed inconsistent with the deed may
for some purposes be deemed inoperative and void. The
occupation of the farm by the grantors after Runey had
purchased and paid for it, may perhaps be deemed his
possession by his tenants. It may, as a nice point, be
deemed probable that he was indemnified by a short price
for the intermediate value of possession, and so in fact
received rent by another form.

But it does not appear that he dwelt in the town of
Deerfield until he took actual possession of the farm, by
any evidence which I am able to command.

I am therefore of opinion that Runey Wetherell did not
gain a legal settlement in Deerfield, and of course that his
wife Lovina could derive no settlement from him.

It is next to be determined whether said Lovina obtain-
ed a legal settlement in Greenfield in her own right.

By the death of her husband she became entitled to
dower, and an estate in dower is a freehold. If this free-
hold was of the value required by the Statute, and her
residence was sufficient to meet the Statute requisition,
she would gain a settlement by force of the provision
above recited. But that provision of law was repealed
on 21st February, 1822,and another substituted, on which
last day her title must have been perfected, if it ever took
effect under the Statute of 1793.

In this, as the former case, a settlement depends mainly
on two important facts, length of residence, and the value
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of the property ; and it is settled law, that the time of
residence must be three full years, and the clear yearly
income be ten dollars at the least, freefrom all charges
upon the Estate , so that if the value be, in any portion
however small, less than ten dollars per annum, or the
time be one day less than three years, the case will not be
within the Statute. But it is equally well settled that the
residence need not be one of actual and continuous occu-
pation of the lands, or that they should have been person-
ally cultivated by the party ; but if they were managed
under his direction and for his use, the owner would be
considered as personally occupying them.*

It becomes material to fix the time when this freehold
may, in contemplation of law, be said to have commenced.
And this commencement must have been before 21st Feb.
1819, or there would not be three full years under the
operation of the Statute of 1793.

Dower was assigned on 24th September, 1819, at
which time, under the authority of the case referred
to, it certainly vested ; but that date is not sufficiently
early.f

Did it commence at the decease of the husband ? lam
inclined to think it did, because although it has been de-
cidedj that a widow having a right of dower cannot law-
fully enter until an assignment be made by the heir or
other tenant in the course of legal proceedings, yet where,
as in this case, she was tenant in possession and devisee
of the whole farm under the will of the deceased, the sub-
sequent proceedings may well be considered as having

* Inhabitants of Granby vs. Inhabitants of Amherst. 7 M. T. R. p. 1.

fMansfield vs. Pembroke, 5 Pick. 449.

t Windham vs. Portland, 4 M. T. R. p. 384.
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relation back to that time, and an essential difference ap-
pears to my mind to exist in the case decided and the one
now under consideration.

If this be the true construction of the law, her three
years would expire before the repeal of the Statute, viz ;

on 17th November, 1826, and the period of residence
be sufficiently long.

But before the expiration of the three years, the said
Lovina became insane and the Committee of the Town of
Deerfield have strongly urged that a lunatic cannot gain
a settlement.

I am obliged to dissent from their proposition
It has not been decided that an insane person, by virtue

of his estate may not gain a settlement, and it has been
adjudged that incipient insanity does not incapacitate one
from gaining a settlement.

When the settlement to be obtained depends on some
act of the mind, it must be indicated by a person of suffi-
ciently sound mind at the time to be capable of decision ;

but after this decision is made by a person competent at
the time to make it, the subsequent misfortune of mental
alienation would no more defeat it, than it would the last
will and testament of a person, who at the time he executed
it was of sound disposing mind and memory. If the time
in the Statute ever begins to run, like the Statute of lim-
itations, it cannot be stopped.

The reason for a supposed rule of law, which is urged
by the Committee of Deerfield, does not strike my mind
with as much force as theirs. They say, “ A lunatic can
have no civil or conventional rights, because it cannot im-
part to the government any civil aid or benefit.”

It does not appear to me that the subsequent misfor-
tune of a citizen can deprive him of his civil rights, he
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not being guilty of crime ; nor, that the duty and legal
obligation to afford aid to paupers, is a correlative to that
of their liability to civil service, but that it is derived from
the great law of Christian charity, the dictates of human-
ity and the uncontrollable necessity of the case, and is ap-
portioned by the government among its municipal corpora-
tions, or assessed by itself according to the will of the
Legislature, expressed by positive provisions of law.

It does not appear to me that the temporary absence of
Lovina from Deerfield at Connecticut, interrupts her term
for a settlement; for her domicil must be considered as
remaining in Deerfield, and it may reasonably be sup-
posed she absented herself with the intention of return-
ing.*

Nor is it necessary that the three years residence to gain
a settlement by the fourth mode of the Statute of 1793,
should be upon the estate claimed as a freehold, but it
must be in the town in which the settlement is claimedot

If however, within the three years, the said Lovina
became poor and was relieved by the town, that would
be deemed such an interruption of the residence contem-

plated by the statute, as would prevent a settlement by
force of such residence.!

The exact time when she became chargeable, does not
appear. But by the records of the Probate Court, it does
appear that her Guardian settled an account on 14 Aug.
1820, in which he admits assetts to the value of $141,01,

and after paying debts, &c. acknowledges a balance in
his possession for her use, of $54,50, in addition to her
dower. She could not be deemed a proper subject for a

The Inhab. of Chelsea vs. Malden. 4M.T.R. p. 131.
The Inhab. of Boston vs. Wells. 14 M. T. K. p. 384.
The Inhab. of East Sudbury vs. Waltham. 13 M. T. R. p. 460.
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State charge, until this was expended, and it is more in
amount than the sum allowed by the State for the sup-
port of a pauper for the length of time between the 20
Aug. and the expiration of the three years.

I am therefore, of opinion, although the term of resi-
dence is very close upon the limits of the Statute, that
the said Lovina did, so far as residence alone is in ques-
tion, reside long enough in Deerfield to gain a settlement.

The remaining question is as to the clear yearly income
of the freehold. To obtain a settlement, this freehold
must be of the clear yearly income of ten dollars.

At first view it would seem probable, that an Estate
appraised as dower (which is always favored) at the sum of
three hundred and ten dollars, the lawful interest of which
is eighteen dollars and sixty cents, must produce an in-
come of ten dollars per annum.

Its exact amount does not very clearly appear. Mr.
De Wolf the Guardian, says, after the house was repair-
ed, and fences separating the dower were erected, he
estimates the income at twelve dollars, and in a second
deposition admits, that, he paid that sum as rent.

At the time Lovina possessed the whole farm—as she
did before any part was sold for the payment of debts,
Mr. De Wolf returned the income of the whole, in IfiS
probate account, at $34,35, subject to a deduction of
$9,28, for gathering in the crop ; but this could not in-
clude any thing for house-rent. Mr. De Wolf further tes-

tifies, that “ the Dower is about eighty rods in length,
requiring considerable expenditures to keep the fences in
repair.”

It appears by the records of the Probate Office, in rela-
tion to this Dower, that the whole farm consisted of fifty
acres, and that ten acres with the buildings, were as-
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signed for Dower. Of course, the value of the Dower
was partly in the buildings. At some time, as appears by
the testimony of Mr. De Wolf, the out buildings were
blown down. It further appears, that the farm was ap-
praised high, and that the adjoining land has been bought
for $12,50, and $ll, per acre.

These facts made it very certain that the gross and
yearly income of the dower for the three years next after
the decease of Runey Whetherell was above ten dollars,
but they still left it doubtful whether the deductions to be
made, reduced the gross income of the estate to a clear
yearly income of or below that sum. And it is upon this
nice point that the right of a legal settlement of Lovina,
in the town of Deerfield would turn. The Supreme
Court in the case of Groton vs. Boxborough * remark,
speaking of a pauper’s settlement, “He must dwell in the
town three years, and during that period must have there
a freehold estate of the clear yearly income of ten dol-
lars, which during that time he must receive. These lim-
itations of time and value must govern us, and if the time
is one day or one year less than three years, or the value,
in any proportion however small, less than ten dollars, the
case will not be within the statute.” And again, “We
must take the whole expression and give a reasonable in-
terpretation to the word clear. And the natural import is,
that the yearly income be ten dollars at the least, free
from all charges upon the estate.' 1' 1

Not being perfectly satisfied with the information deri-
ved from the exparte testimony produced by the Petition-
ers, and presuming that on proper inquiry of competent
witnesses the facts might be made absolutely certain, I
prepared seven interrogatories, copies of which are annex-

*G Mass. T. K. p. 54
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ed, and directed two Magistrates, Quorum unus, to take the
depositions in perpetuam of four of the respectable in-
habitants of the town of Deerfield, as to the matter in
issue, first notifying said town of their intention so to do.
Depositions of three of the persons named were accord-
ingly taken, and are hereunto annexed. The other per-
son was absent from the Commonwealth.

The testimony thus obtained is less full and exact than
was to have been expected. It however establishes the
fact, that the actual receipt for rent was over ten dollars,
viz. twelve dollars per annum for several years in succes-
sion ; but it yet leaves the fact doubtful whether the de-
ductions to be made from the rent were more or less than
two dollars for each year. If in order to enjoy the dower
such fences w7 ere to be erected as the Committee of
Deerfield represent to be necessary, and at such expense
as they have estimated, and if the repairing of them from
time to time be as chargeable as they suppose, the clear
yearly income would be so close on the statute provision
as to make it unsafe to proceed on the expectation that a
Jury would consider the property of the clear yearly in-
come required. It is however ascertained that the town
Contractor for the support of Paupers received this in-
come, and that no credit for any part of it has been given
to the Commonwealth.

The whole evidence which I have been able to obtain
on this point is thus fully presented to the honorable
House, by whose judgment its weight will be determined.
If the fair conclusion from this testimony is, that the
dower for the three years next succeeding the death of
Runey Whetherell was of the value of ten dollars, after
deducting all necessary charges, the said Lovina gained a
settlement in Deerfield and does not become chargeable
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to the State. If the clear yearly value did not amount to
ten dollars, she gained no settlement, and is a State pau-
per. That the gross value of the property was more than
ten dollars is clearly proved, because twelve dollars was
derived from it for seven years. The question is nar-
rowed down therefore to this, whether the charges inci-
dent to the property, were or were not two dollars per
annum. This is a question of fact and not of law, and in
any controversy in the Judicial Courts would be settled
by a Jurv.

The case presents another question of some difficulty.
Up to the present time the freehold, whatever it is

worth, remains the property of said Lovina.
It is unquestionably worth something, and the special

Committee, whose report is referred to me, very properly
say “How Lovina Withered or her children could have
been considered as chargeable for her or their support to
the State, while she was in possession of property, is not
known to the Committee. They had supposed that no
person having property could be considered a State
Pauper.”

To this remark the Committee of the town of Deerfield
reply. “ The claim for support rests on the inability of
the person and the humanity of the Legislature. And this
very case is as strong an illustration of the propriety of the
position, as we can well imagine. The person, a lunatic
without a guardian, having no relations of ability to assist,
and no settlement in any town in this Commonwealth,
and requiring an expenditure of from $2 to $5 by the
week, with an income only from $8 to $l2 by the
year, is as destitute almost as one can conceive. Does
she stand in need of the relief and support which the Jaw
contemplates ? Does she come within that indigent and

D
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helpless class which the law intends to provide for ? If
she does, the quality of that pittance of property she may
possess, we think can make no difference. Die she must,
unless the State interposes.”

There is certainly great force in this answer. As a
general rule the position of the Select Committee may be
deemed a sound interpretation of the law. But a lunatic
cannot convey her property, and no guardian has been ap-
pointed since she became a pauper.

The duty of taking guardianship and disposing of the
property, seems to be an omitted case in the Statutes.

I am of opinion therefore, that the said Lovina may
properly, notwithstanding this property be considered as
among that class of persons for whom the town in which
she lived, was in the first instance bound to provide sus-
tenance. Whether such town ought, before charging the
Commonwealth, to gather the fragments ot property which
the pauper might possess, or take possession of her income
and use it to the extent it would go, in aid of the public
benefactions, and how far in equity any omission of such
supposed duty, may diminish the claim of such town on
the State, are questions equally novel and serious, but
which the high power of the Legislature is alone compe-
tent to resolve.

In the Appendix to this Report, are copies from the
records of the public offices in the county of Franklin, the
several depositions furnished me by the Petitioners and
the other depositions procured under my directions, a copy
of the interrogatories propounded to the witnesses; a copy
of a contract made for the support of paupers by the town

of Deerfield, and three letters addressed to me by a Com-
mittee of that town during the progress of this inquiry.

The result of my examination is this :
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That the Commonwealth cannot be advised to reclaim
any of the money heretofore paid for the support of said
Lovina Withered or her children.

That the general object of the petition is sustained by
the principles adopted by the Legislature on the petition
of the city of Boston, and in the resolve passed on that
petition on Bth of April, 1835.

That, from the amount asked for, it is perfectly compe-
tent to the Legislature to make a deduction for such sums
as have been, or by due exertions might have been obtain-
ed by the Town of Deerfield, from the dower of said
Lovina, if in the judgment of the Legislature on the
facts disclosed, the annual income of said property could
have been secured and appropriated to said Lovina’s
support.

All of which is most respectfully submitted,

JAMES T. AUSTIN,

Attorney General.

September 2, 1835.



Samuel Newhall, & al. to Runey Witherell.

Know ye that We, Samuel Newell, Phinehas Newell, and Na-
than Newhall, all of Shelburne, in the County of Franklin and Com-
monwealth of Massachusetts ; for and in consideration of the sum of
fifteen hundred dollars, to us in hand paid before the ensealing
hereof, b)r Runey Witherell of Chatham in the County of Middle-
sex, in the State of Connecticut, the receipt whereof we do hereby
acknowledge, and are fully satisfied, contented and paid ; have given,
granted, bargained, sold, aliened, released, conveyed and confirmed,
and by these presents, do freely, clearly and absolutely give, grant,
bargain, sell, alien, release, convey and confirm unto him the said
Runey, his heirs and assigns forever, a tract of land in said Deerfield,
being the same tract which Joseph Sweet deeded to Joshua Sweet,
by his deed dated the 10th of June 1805, and the same which
Joshua Sweet deeded to us by his deed dated the 20th day of No-
vember, 1805, and is the south half of the farm which belonged to
said Joseph Sweet, containing fifty and one half acres be the same
more or less. Also, another tract containing about thirty acres more
or less, being part of lot No. 35, in the second division of inner
commons, and is the same we this day bought of Augustus Lyman,
Elihu Hoyt and Pliny Arms. Also, another tract which we this
day bought of said Augustus, Elihu and Pliny, and is bounded north
on the second described tract, and the succeeding described tract,
west on the 2d division of inner commons, south on Deerfield river,
and land of Amasa Loveridge, and east on land said Amasa bought
of Stephen Barnard, be the same more or less. Also, another tract
we this day bought of said Elihu, Augustus and Pliny, bounded
south on land of Amasa Loveridge and the last described land,
west on the second described land, and north on the first described

APPENDIX.

To all people to whom these presents shall come : Greeting.
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land, containing twenty-five acres more or less, together with the
house and one half of the barn standing on the same. They the
said Samuel, Phinehas and Nathan reserving the possession and im-
provement of the same until the first of April next.

To have and to hold the before granted premises, with the ap-
purtenances and privileges thereto belonging, to him the said Runey,
his heirs and assigns ; to his and their own proper use, benefit, and be-
hoof for evermore. And we the said Samuel, Phinehas and Nathan,
our heirs, executors and administrators do covenant, promise and
grant unto and with the said Runey, his heirs and assigns forever,
that before and until the ensealing hereof, we are the true, sole,
proper and lawful owners, and possessors of the before granted
premises, with the appurtenances. And have in ourselves good
right, full power and lawful authority to give, grant, bargain, sell,
alien, release, convey and confirm the same as aforesaid ; and that
free and clear, and freely and clearly, executed, acquitted and dis-
charged of and from all former and other gifts, grants, bargains,
sales, leases, mortgages, wills, entails, jointures, dowries, thirds, ex-
ecutions and incumbrances whatsoever.

And furthermore, we the said Samuel, Phinehas and Nathan, for
ourselves, our heirs, executors and administrators, do hereby cove-

nant, promise and engage the before granted premises, with the ap-
purtenances unto him the said Runey, his heirs and assigns forever,
to warrant, secure and defend against the lawful claims or demands of
any person or persons whatsoever. In witness whereof we have
hereunto set our hands and seals this seventeenth day of August, in
the year of our Lord, one thousand eight hundred and fourteen.

SAMUEL NEWHALL, L. S.
PHINEHAS NEWHALL, L. S.
NATHAN NEWHALL, L. S.

Franklin , ss.
Deerfield, Aug. 17, 1814.

Personally appeared Samuel Newhall, Phinehas Newhall and Na-

Signed, sealed and deliv-
ered in presence ofus

JOEL BART)WELL,
PLINY ARMS.
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than Newhall, and acknowledged the within instrument by them sub-
scribed, to be their free act and deed.

Before me, PLINY ARMS, Justice of the Peace.
We, Desire wife of said Samuel, and Wealthy wife of said Phine-

has and Gratee wife of said Nathan, do hereby relinquish all right of
dower and power of thirds, to within described lands. In witness
whereof, we have hereunto set our hands and seals this seventeenth
day of August, in the year of our Lord one thousand eight hundred

DEZIAH NEWHALL, and seal.
WEALTHY NEWHALL, and seal
GRATY NEWHALL, and seal.

and fourteen

The foregoing is a true copy of the original, received Aug. 18
1814, recorded and compared by

A true copy of record,
Attest, HOOKER LEAVITT, Register.

Franklin ss.
Registry of Deeds, April 17, 1835.

I have examined the Records of this office from the date of the
within deed to the present time, and do not find that said Runey
suffered any incumbrance upon the estate within described.

It appears from said Records, that Lovina Witherell, as adminis-
tratrix on the estate of said Runey, conveyed to John Hawks, Feb-
ruary 4, 1819, twenty and one half acres of land in Deerfield,
which I cannot ascertain to be a part of the within described estate,
and cannot certify that it is not, and I find no other conveyance from
said Lovina. Lib. 47, Fob 325.

Copy and examining, 1 12.
It does, however appear by the said records, that said Runey,

on the day of date of the within deed
, conveyed sixty-five acres

to Dudley Chapman, supposed to be a part of the land within de-
scribed. Original, Lib. 32, Fob 493.

EP. HOYT, Register.

HOOKER LEAVITT, Register.

H. LEAVITT, Register.

HILKIAH HAWKS
OLIN BARD WELL.
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Runey WitherelVs last Will and Testament. Proved De
cember 23, 1817.

[L. S.] At a Probate Court, holden at Greenfield, within and
for the county of Franklin, on the twenty-third day of December, A.
D. 1817.

The annexed will being presented by Lovina Withered, of Deer-
field in said county widow, the executrix therein named, for probate,
Ebenezer Newcomb, Oliver Starr, and Moses Lerow, all of Deer-
field, aforesaid, appear and make oath, that they saw said Runey
Withered, late of said Deerfield deceased, sign, seal and heard him
publish the same instrument, as his last will and testament ; and that
he was then, to the best of their discernment, of a sound disposing
mind and memory, and that they subscribed their names thereto, as
witnesses in his presence.

I do therefore by virtue of the power and authority given me by
the laws of the Commonwealth aforesaid, hereby allow of the same as
the last will and testament of said deceased, and do decree that
it have full force and effect as such according to law.

Given under my hand and seal of office, the day and year above
written.

In the name of God, Amen.
I, Runy Witherell, of Deerfield, in the County of Franklin, and

Commonwealth of Massachusetts, being weak in body, but sound in
mind and memory, blessed be Almighty God for the same, and be-
ing desirous to dispose of my earthly estate, do make and publish
this my last will and testament, in the following manner, viz :

First, I give and bequeath to my beloved wife Lovina Witherell,
all my household furniture and in door moveables, to her own proper
use and benefit, forever.

Secondly, I will that my just and honest debts be paid out of the
property I leave.

Thirdly, I will and bequeath the remainder of my estate, real
personal or mixed, of what kind or nature soever, to be equally di-

COMMONWEALTH OF MASSACHUSETTS
Franklin, ss.

J. LEAVITT, Judge of Probate
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vided among all my children, when they arrive at twenty one years
of age, to their heirs and assigns forever.

Fourthly, I give and bequeath to my beloved wife Lovina With-
ered aforesaid, the use and improvement of all my estate during the
minority of my children, for the use of her own and my children’s
maintenance, and also the improvement of one third of my estate du-
ring her natural life.

Fifthly, I do hereby constitute my beloved wife Lovina Withered,
sole executrix of this my last will and testament, hereby revoking all
former wills by me made ; in witness whereof I have hereunto set

ray hand and seal, this nineteenth day of November, in the year of
our Lord, one thousand eight hundred and seventeen.

Signed, sealed and declared to be his last will and testament, in
presence of us, who at his request have signed our names as witnesses
in his presence.

OLIVER STARR,
MOSES LEROW

Franklin, ss.

Probate Office, Greenfield, April 25, 1835.
I certify the foregoing to be true copies of the last will and testa-

ment of Runey Withered therein named, and the probate thereof.
I also certify, that on the same twenty-third day of December, A.

D. 1817, the said Lovina Withered took upon herself the trust of
executing the said will, and gave bond in the penal sum of one thou-
sand dollars, John Hawks and Simeon Peck Jr, both of Deerfield
being sureties, for returning an inventory of said estate, and otherwise
discharging the duties of said trust according to law.

Attest, E. ALVORD, Reg. Probate.

At a Court of Probate, holden at Greenfield, within and for the
said county ofFranklin, on the thirtieth day of March, A. D. 1818.

COMMONWEALTH OF MASSACHUSETTS
Franklin, ss.

RUNEY WITHERELL, and seal.

EBENEZER NEWCOMB,

Proceedings of Lovina Witherell as Executrix of the last
Will of Runey Witherell.
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An inventory of the estate of Runey Witherell, late of Deerfield in
the county of Franklin, deceased, appraised upon oath, by us the
subscribers duly appointed to that service by Jonathan Leavitt, Esq.
Judge of Probate of Wills, &c., for said county of Franklin.

Real Estate.
Fifty and a half acres of land, being the north part of the

farm said Runey bought of Samuel, Phinehas and Nathan
Newhall, $950 00

Personal Estate.
Two yearlings, $l3 ; Hay, $2O ; sundry articles of farm-

ing tools, $5,75, 38 75
Sundry articles of cooper tools, 6 71
Sundry articles of household furniture, 73 17
Onefathog, $2B ; Grain, $17,17 ; Ciderand Casks, $8,50, 53 67

Personal Estate, $172 30
EBENEZER NEWCOMB, 1
SIMON DEWOLF, V
JABEZ JONES, S Appraisers.

Lovina Witherell, executrix of the last will and testament of the
above named Runey Witherell, deceased, personally appeared and
made oath that the foregoing is a true and perfect inventory of all the
estate of the said deceased that hath come to her hands and knowl-
edge ; and that if she shall hereafter be possessed of any thing further,
she will give it into the Probate Office, to be of record herewith.

J. LEAVITT, Judge of Probate
Attest,A true copy.

E. Alvord, Reg. Probate

Franklin, ss.
At a Court of Probate, holden at Greenfield, within and for the

said county of Franklin, on the 18th day of September, A. D. 1818.
The account of Lovina Witherell, executrix on the estate of Runey

Witherell, late of Deerfield, in the county of Franklin, deceased.

COMMONWEALTH OF MASSACHUSETTS.

4
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First. The accountant charges herself with the personal estate of
deceased, amounting, as per inventory, to the sum of 172 30
Second. Cash received of Moses Rice, 12 00

$lB4 30
And prays allowance for the following charges and payments, viz :

Ist. Paid Ebenezer Newcomb, for making a coffin for the
deceased, and as one of the appraisers and for assistance, 3 17

Paid Elisha Wells, $3,33 ; paid Dudley Chapman, $6, 9 33
Paid Moses Lerow, $3 ; paid Lucy Dibble, $l, 4 00
Paid Henry Loveridge, $1 ; paid Anna Loveridge, 33cts. 1 33
Paid Jabez Jones, as an appraiser, $1 ; his claim against

the deceased, $2, 3 00
Paid William Loveridge, $1,33 ; paid Sylvina Peck, $1,33, 266
Paid Thomas Bordwell, $3,78 ; paid Simon DeWolf, as

appraiser, $l, 4 78
Paid Ira Chapman, $1 ; paid Ebenezer Temple, $4,64, 5 64
Probate fees, at sundry times, 5 00
Paid for advertising, 1 00
Her own attendance at the probate courts and expenses, 3 00
Probate fees on this account, 1 30
To which add the household furniture, the same being be-

queathed to the widow by will, 73 17
Articles included in the inventory, which have been con-

sumed for the support of the family of the deceased,
amounting to 73 67

$l9l 05
The amount of debts yet due and unpaid, as by the sched-

ule heunto annexed, $337 14
LOVINA WITHERELI

The above named Lovina Withered, executrix of the last will and
testament of the above named Runey Withered, deceased, person-
ally appeared and made oath to the truth of the foregoing of her
administration on the said estate, the same being first examined by
me the subscriber, Judge of Probate of Wills, &c., for the county
aforesaid. Whereupon Ido decree that the same be, and it is here-
by allowed and ordered to be recorded.

J. LEAVITT.
A true copy, Attest, E. Alvord, Reg. Prob.
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An account of the Debts due from the Estate ofRuney Witherell,

late of Deerfield, in the county of Franklin, deceased, viz.
Due William Stod’d. Williams, - 37 92
Due Orlando Ware, - - - - - 19 00
Due Phinehas and Sami. Newhall, ... 224 00
Due Augustus Lyman, - - - - 12 40
Due Sami. Starr, -

.... 4 44
Due Luther Ashley, -

.... 400
Due John De Wolf, - .... 1 00
Due Jona. Arms, - .... 1 35
Due Zenas Hawks, - .... 5 20
Due Ebenezer Newcomb, .... 1 08
Due Oliver Cooley, - .... 8 00
Due Freelove Chapman, - 1 35
Due the Probate Office, .... 1 50
Due Dudley Chapman, - .... 5 75
Due Moses Lerow, - .... 2 00
Due Joshua Sweet, - .... 3 00
Due Nabby Chapman, .... 75
Due Jerome Ripley and Son, .... 75
Due James Fisk, - .... 1 65
Due Lyman Kendall, - .... 200

$337 14
A true copy of the schedule annexed to the said account.

Attest, E. ALVORD, Reg. Prob.

To the Hon. Jonathan Leavitt, Esq. Judge of Probate of Wills, fyc.
for the county of Franklin.

The petition and representation of Lovina Witherell, Executrix
of the last will and testament of Runey Witherell, late of Deerfield,
in said county, deceased, humbly shews, that the goods and chattels
belonging to said deceased’s estate, are not sufficient by the sum of
three hundred and forty-three dollars and eighty-eight cents, to an-
swer the just debts which the deceased owed at the lime of his death.
She therefore, prays your Honor to grant her license to sell the real
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estate of the said deceased, so far as that the proceeds thereof shall
enable her to satisfy the said debts, with incidental charges. And as
in duty bound will ever pray, &c.

At a Court of Probate, holden at Greenfield, within and for the
county of Franklin, on the 18th day of September, A. D. 1818 :

On the petition aforesaid, Ordered, That the second Monday of
November next, ten of the clock in the forenoon, be assigned as the
time for considering the said petition, at a Court of Probate, then to
be holden at the Court House in Greenfield in said county ; and that
said Executrix give notice to all persons interested in said estate, by
causing an attested copy of the said petition, and this Order thereon,
to be published in the ££ Franklin Herald,” printed at Greenfield,
three weeks successively before said time, that they be present and
shew cause, if any they have, why the prayer thereof should not be
granted.

I, the above named Lovina Withered, do on oath say, that pursu-
ant to the above Order, I have caused an attested copy of the fore-
going petition and Order thereon, to be published in the newspaper
therein mentioned, three weeks successively, before this ninth day of
November, A. D. 1818.

Franklin ss.

At a Court of Probate, holden at Greenfield, in and for said
county, on the 9th day of November, A. D. 1818. The above
named Lovina Withered appeared, and made oath to the truth of the
foregoing return, by her subscribed.

Franklin ss.
At a Court of Probate, holden at Greenfield, within and for the

county of Franklin, aforesaid, on the ninth day of November,
A. D. 1818.

LOVINA WITHERELL.

J. LEAVITT, Judge of Probate.

LOVINA WITHERELL.

J. LEAVITT, Judge of Probate.

COMMONWEALTH OF MASSACHUSETTS.
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Whereas at a Court of Probate, holden at Greenfield, within and

for the county aforesaid, on the eighteenth day of September last
past, Lovina Withered, executrix of the last will and testament of
Runey Withered, late of Deerfield in said county, deceased, present-
ed her petition to me the subscriber, Judge of the said court, stating
that the goods and chattels of the said deceased, are not sufficient to
pay the just debts of the said deceased, and praying for license to

sell so much of the real estate of said deceased as shad be neces-
sary to satisfy the said debts and incidental charges; and I, the said
Judge, thereupon assigned the Court of Probate, here now holden
as the time and place for taking the said petition into consideration,
and ordered the said Executrix to give notice thereof, by an adver-
tisement, for three weeks successively in the Franklin Herald, a
newspaper published in Greenfield, in said county, to ad persons in-
terested therein, of such assignment, that they might then and there
be heard concerning the said petition, and it appearing that said
Order has been complied with; and the facts contained in the said
petition appearing to be true ; and no person appearing to object to
the same ;

I do therefore, by virtue of the power and authority by law grant-
ed unto me, license and empower the said Executrix to sell and
to convey so much of the real estate of the said deceased, as will
produce the sura of three hundred and seventy dollars for the pay-
ment of the debts of the said deceased, with incidental charges ; she
giving bond and taking the oath by law prescribed to cause a notifi-
cation of the time and place of sale, to be published in the Franklin
Herald, a newspaper printed in said Greenfield, three weeks succes-
sively before the sale thereof, and to account for the proceeds thereof
with the Judge of Probate for said county.

Given under my hand, the day and year first above written.
lONA. LEAVITT.

A true copy
Attest, E. Alvord, Reg. Prob.

I, Lovina Witherell do solemnly swear, that in disposing of the
real estate, lately belonging to Runey Witherell, now deceased, I will
use my best skill and judgment in fixing on the time and place of
sale ; and that I will exert my utmost endeavors to dispose of the
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same in such a manner as will produce the greatest advantage to all
persons interested therein, and that without any sinister views what-
soever.

Franklin ss.
Nov. 19, 1818.

This certifies that I have this day administered the above oath to
said Lovina.

E. ALVORD, Jus. Pads.

A true copy from the files and records.
Attest, E. ALVORD, Reg. Proh.

I certify that the said Lovina Witherell filed a bond in the penal
sum of seven hundred dollars, with William Wait and John Hawks
as sureties, as required by the foregoing Order.

Attest, E. ALVORD, Reg. Prob.

The said Lovina never rendered any account of the sale of the
said real estate, or subsequently to the Court last aforesaid made
any report, or transacted any business in the Probate Courts, rela-
tive to the settlement of the estate of the said deceased.

Attest, E. ALVORD, Reg. Proh.

Runey WitherelVs Estate. Adm. de bonis non, $-c. and
his proceedings. Also the assignment of Dower to the
widow.

At a Court of Probate holden at Greenfield, by adjournment on
the twenty-ninth day of May, A. D. 1819.

It now appearing that Lovina Witherell, the executrix of the last
will and testament of Runey Witherell, late of Deerfield, in said
county, deceased, hath become insane and incapable to discharge
the trust reposed in her.

It is therefore decreed by the Judge of Probate for said county,
that she, the said Lovina, be and she is removed from said trust.
And it is further decreed that Simon De Wolf, of Deerfield aforesaid,

COMMONWEALTH OF MASSACHUSETTS.
Franklin, ss.

LOVINA WITHERELL.
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be and he is appointed administrator of the goods and estate of the
said deceased, not already administered upon, with the will of the
said testator annexed.

And the said Simon De Wolf having given bond with sureties in
the penal sum of two thousand dollars for the faithful discharge of the
said trust, which bond being approved by the said Judge of Probate,
letters of administration de bonis non, cum testamento annexe, are
accordingly granted to said Simon pursuant to said decree.

Attest, E. ALVORD, Reg. Prob.
A true copy of record.

Attest, E. Alvord, Reg. Prob.
An inventory of the estate of Runey Withered, late of Deerfield,

in the county of Franklin, deceased, appraised upon oath by us the
subscribers duly appointed to that service by the Hon. Jonathan
Leavitt, Esq. Judge of Probate of Wills, &c. for said county, ex-
cepting what has been heretofore administered upon, viz :

Real Estate.
The homestead of said deceased situated in said Deer-

field, containing about twenty-one acres, with the buildings
thereon, $550 00

Personal Estate.
1 gun and bayonet, $8 00 ; 1 sickle, 25 ; 1 bowel, 10, 8 35
1 chest, 50 ; 1 fore-plane, 25, 75

1 light stand, 42 ; one table, 00, 142
1 sythe snaith and irons, 25 ; I old axe, 50, 75
1 pot, 1 dishkettle, frying pan, flat-irons, andirons,

crane and tongs, 5 25
Bed and bedding, 20 00
2 hogsheads ; 1 meat barrel, 2 50

1 great wheel, $1 00 ; patent head, 50, 1 50
1 plough, old 50

441 02
Real,

. . 550 00
Personal, . 41 02

WILLIAM WAIT, i
JOHN DEWOLF, > Appraisers
SAME CHAPMAN, )

August 3, 1819.
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The said inventory was duly returned, sworn to and recorded at a
Court of Probate, Greenfield, 9th August, 1819.

Attest, E. ALVORD, Reg. Prob.
Franklin, ss. To Simon De Wolf, administrator cum testamento

annexo on the estate of Runey Witherell, late of Deerfield, in said
county, deceased.

It appearing to me that it will be most for the benefit of those who
are concerned in the estate of said deceased, that the personal estate
of the said deceased, except the household furniture, which, by the
will, is given to the widow, should be disposed of, you are there-
fore hereby directed to sell the same at public auction, and account
with me for the proceeds thereof. Given under my hand this ninth
day of August, A. D. 1819.

J. LEAVITT, Judge of Probate
A true copy.

Attest, E. Alvord, Reg. Prob.

Franklin , ss
By the Hon. Jonathan Leavitt, Esq. Judge of Pro-
bate for said county, to Augustus Lyman, Pliny

(L. S.) Arms and Samuel Chapman, all of Deerfield, and all
freeholders in said county, Greeting :

Pursuant to the power and authority to me given in and by the
laws of the Commonwealth aforesaid, I do hereby appoint and au-
thorize you a committee to appraise all thereal estate, whereof Runey
Witherell, late of Deerfield, in said county, deceased, died seized
and possessed in said Commonwealth, each piece and parcel by it-
self, at the present true value thereof, all in words at length. And
if said estate or any part thereof lie in common with the real estate
of any other person, you are first to sever and divide it therefrom,
giving timely notice to all parties interested, to be present if they see
cause.

When you have perfected your inventory you are to set off by
plain and lasting metes and bounds, one third part of all said real es-
tate to Lovina Witherell, the widow of the said deceased (so as may
be convenient for her,) as her dower, for her use during her natural
life.

COMMONWEALTH OF MASSACHUSETTS.
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You are to be under oath faithfully to perform the services herein
assigned you, and when you have completed them, you are to make
return of this warrant, with your doings thereon into the Probate
Office for the county aforesaid.

Given under my hand and seal of office this seventeenth day of
September, in the year of our Lord one thousand eight hundred and
nineteen. JONA. LEAVITT.

Franklin , ss. September 24th, A. D. 1819. The above
named Augustus Lyman, Pliny Arms, and Samuel Chapman, per-
sonally appeared and made oath that they would faithfully perform
the services assigned them by the foregoing warrant.

Before me, EPHRAIM WILLIAMS,
Justice of Peace.

The above are true copies.
Attest, E. Alvord, Res;. Probate.

We the subscribers being appointed by the Hon. Jonathan Lea-
vitt, Esq. Judge of Probate for the county of Franklin, to appraise
all the real estate whereof Runey Witherell, late of Deerfield in said
county, deceased, died seized and possessed in this Commonwealth;
and also to set off one third part of all said estate to Lovina With-
ered, the widow of the said deceased ; and being duly sworn, we have
pursuant to appointment, appraised all the real estate of the said
Runey, which estate consists of fifty acres and one rood, with a dwell-
ing-house and half of a barn, with a stable at the west end of the
same, and a horse barn at the south end of the stable, also one half
of a cider mill, all standing on the said land, which is situated in
Deerfield aforesaid, in the first division of Inner Commons, so called,
and is bounded south by land of Dudley Chapman and Amasa Lov-
eridge, west by land of Jabez Jones, north by land of Nathan Dru-
ry, Esq. east partly by Newport neck so called and land of Simon
DeWolf, and the meadow lots. The above described land we have
appraised at eight hundred and fifteen dollars ; the house at seventy-
five dollars ; the one half of the barn and stable at twenty-five dol-
lars ; the horse barn at ten dollars ; the one half of the cider mill at

five dollars ; making in the whole nine hundred and thirty dollars.
The one third of which is three hundred and ten dollars.

We then set off to Lovina Witherell the widow of the said de-
b
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ceased, as her dower, for her use during her natural life, the follow-
ing tract of land, with the house and one half of the cider mill
standing on the same. Said tract is bounded thus ; south on land
lately sold for the payment of the said Runey’s debts, and is now
owned by Hoel Sweet, west by land of Jabez Jones, north by land
belonging to the estate of the said Runey, and east by the county
road leading from Foot’s Ferry, so called, to Shelburn, containing
ten acres. Also the horse barn above mentioned, with the privilege
of one third of the cow yard, and the privilege of passing and re-
passing from the aforesaid road through the said cow yard to the
horse barn ; and the same have estimated at three hundred and ten
dollars. Deerfield, September twenty-fourth, in the year of our
Lord one thousand eight hundred and nineteen.

SAMUEL CHAPMAN,
PLINY ARMS,
AUGUSTUS LYMAN.

Returned, accepted and recorded, at a probate court held at
Greenfield, November 8, 1819.

Attest, E. ALVORD, Reg. Probate.

Franklin, ss.

At a Court of Probate holden at Greenfield, within and for the
said County of Franklin, on the eighth day of November, A. D.
1819.

The account of Simon De Wolf, administrator de bonis non
cum testamento annexe, on the estate of Runey Withered late of
Deerfield in the County ofFranklin, deceased, the said Simon, being
also guardian ofLovina Withered, the executrix of the last Will and
Testament of the said Runey, the said Lovina being a non compos.
The said accountant charges himself with the personal

estate of the said deceased, according to the inventory
returned by the said executrix before she was discharged, $172 30

He also charges himself with a gun and bayonet as sold, 6 50
Also with the proceeds of the real estate sold by the said

executrix, by order of Court, viz : sold to Dudley
Chapman, 7 acres, 2 roods, and II perches, for 113 53

Sold to John Hawks, 20 perches and 2 roods, 215 25
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Also articles not in the inventory of said executrix, fore
plane, trees, hoops and barrel, 60

$5OB 68
N. B. The above charges contain all the articles which the said

administrator returned in his inventory.
And the said accountant credits himself with the following, viz :

Payments made by the said executrix, as by her account
herewith exhibited, $ll7 91

The personal estate given to the widow in the will, 79 42
Grain and Pork on the inventory rendered by the executrix

which were consumed in the family before she was dis-
charged, 45 17

Loss of a shave which never came to hand of accountant 75
Loss by the sale of the personal estate, 3 15
Probate fees incurred by the said executrix, not yet paid, 4 50
The time and expense of said executrix while she admin-

istered 12 00
Fees paid at the Probate Office up to this time, 13 08
Paid Denio & Phelps for advertising, 1 00
Paid for appraising the estate and assigning dower, 7 00
His own time up to this date, 12 30
The expense of making this account and Probate fees, 4 80
Probate fees on the affidavit and dower, 1 98
His own time attending this court, 1 00

$304 06

The above named Simon De Wolf, administrator de bonis non cum
testamento annexe, on the estate of the above named Runey Wither-
ell, deceased, personally appeared and made oath to the truth of the
foregoing account of his administration on the said estate, the same
being first examined by me the subscriber, Judge of Probate of Wills,
&c. for the county aforesaid. Whereupon Ido decree that the same
be, and it is hereby allowed and ordered to be recorded.

A true copy Attest,
E. Alvord, Reg. Probate.

Signed, SIMON HE WOLF.

J. LEAVITT.
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At the same time the said administrator filed a schedule of the

then outstanding debts against said deceased, amounting to the sum
0f5326 75.

Attest ; E. ALVORD, Reg. Probate.

Franklin , ss

At a Court of Probate, holden at Greenfield, within, and for the
County of Franklin, on the 12th day of June, A. D. 1820.

The 2d account of Simon De Wolf, administrator on the estate of
Runey Withered, late of Deerfield, in the County of Franklin, de-
ceased, cum testamento annexe, de bonis non.
The said accountant charges himself with the balance of

his former account, $204 12
The sale of the real estate of said deceased, by order of

the Circuit Court of Common Pleas, to Nathan Drury
as the highest bidder therefor, for the sum of 139 18

The interest arising on said last sura, 1 39
The interest arising on the first sum, 10 38

*355 07
And prays allowance for the following charges and payments, viz:
Paid the following debts due by the said deceased, viz:

To Phinehas Newhall, 214 70—to Zenas Hawks, 5 67—

to Asa Stebbins, 4 35, 224 72
To Daniel Loveridge 0 30—to Simeon Peck, Jr. 1 00—

Elihu Boque 2 44, 3 74
Jona. Arms 1 50—Pliny Arms 1 62—Elisha Wells, 1 48, 465
Oliver Cooley 10 13—William Starr, Jr. 1 86—William

Starr 3 85, 15 84
Orlando Ware 32 36—William S. Williams 24 45

Joshua Sweet 3, 59 81
Ebenezer Newcomb 0 83—Freelove Chapman 2 82—

Jos. Chapman 0 68, 4 33
Moses Lerow 1 50—Augustus Lyman 3 26—David

Ripley 0 60, 5 36

COMMONWEALTH OF MASSACHUSETTS.
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John Hawks 5 50—Elihu Hoyt, for surveying the real
estate 1 00, 6 50

To the appraisers exceeding the sum in the former account, 1 33
To his own time attending the sale of the real estate, mak-

ing deeds, paying the creditors, and other services relat-
ing to the estate since the former account, 14 00

His own time this day, 1 00
Probate fees on this account, 1 80

$343 08
Leaving in his hands to be distributed, 11 99

SIMON HE WOLF.
At the above mentioned Court examined, allowed and recorded

Attest, E. ALVORD, Reg. Probate.

Decree appointing a guardian of Lovina Witherell, a
lunatic, arid the proceedings and discharge of the
Guardian.
To the Flon. Jonathan Leavitt, Judge of the Court of Probate,

within and for the County of Franklin.
John Hawks of Deerfield, in said County of Franklin, a friend of

Lovina Witherell, of Deerfield aforesaid, widow, represents that the
said Lovina Witherell is a lunatic, or distracted person and incapable
of taking care of herself.

He therefore requests that inquisition thereof be made, and a
guardian appointed for the said Lovina, as the law is such cases
directs.

Dated at Greenfield in said County, the thirtieth day of April,
A. D. 1819.

Franklin, ss.
The Hon. Jonathan Leavitt, Esq. Judge of the Court

[L. S.] of Probate, within and for the County of Franklin,
To the Selectmen of the town of Deerfield, in said
County, Greeting.

In compliance with the foregoing request, and by virtue of a law of

JOHN HAWKS.

COMMONWEALTH OF MASSACHUSETTS,
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the Commonwealth, in such cases made and provided, you are here-
by directed to make inquisition as to the fact therein set forth, and if
you shall adjudge the said Lovina therein named, to be incapable of
taking care of herself, you are to certify the same under your hand to
me as soon as may be. You are to give the said Lovina seasonable
notice of the time and place when and where you shall make return
of your doings in the premises, that she may appear, if she see fit,
and make objections to the granting the said request.

Given under my hand and seal this thirtieth day of April,
A. D. 1819.

Franklin, ss.

To the Hon. Jonathan Leavitt, Judge of the Court of Probate,
within and for the said County.

Pursuant to the foregoing order to us directed, We the undersign-
ed, after giving seasonable notice to the above named Lovina With-
erell, by causing her to be duly served with an attested copy of the
annexed notice under our hands, met as therein stated, at the dwell-
ing-house of John Hawks, at said Deerfield, in said County, on
Thursday the 13th day of May instant, at two of the clock in the
afternoon of said day, for the purpose of making inquisition as to
the fact set forth in the above representation, made to the said Judge
of Probate, where the said Lovina appeared before us. We then
proceeded to make all due inquiry as to the capacity of said Lovina
to take care of herself; after hearing her representation in the prem-
ises, and making all necessary inquiry of sundry other disinterested
persons in the case, we are of opinion, and do hereby adjudge the
Lovina Witherell, aforesaid, to be incapable of taking care of
herself.

Given under our hands at Deerfield, this seventeenth day of May,
A. D. 1819.

COMMONWEALTH OF MASSACHUSETTS.

ELIHU HOYT, ) Selectmen
SETH NIMS, } of
CHARLES HITCHCOCK. ) Deerfield.
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At a Court of Probate, held at Greenfield, in and for the said
County of Franklin, on the first day of June, A. D. ISI9, by ad-
journment.

The foregoing inquisition being now returned here, and all and sin-
gular the premises, being by me now seen and fully understood, it
appears to me that the said Lovina Withered is an insane person and
incapable of taking care of herself. I do therefore decree that
Simon De Wolf of Deerfield in said county, be and hereby he is
appointed guardian of the said Lovina, he giving bond in the sum of
one thousand dollars, with sufficient sureties, for the faithful discharge
of said trust.

A true copy of therecord and proceedings
Attest, E. Alvoed, Reg. Probate

At a Court of Probate liolden at Greenfield, in and for said coun-
ty, on the the 25th day of September, A. D. 1819.

An inventory of all the property shown us by Simon DeWolf, be-
longing to Lovina Witherell, of Deerfield, in the county of Frank-
lin, non compos, and being sworn and duly appointed by' the Hon.
Jonathan Leavitt, Judge of Probate for said county, to appraise the
same, we the subscribers do appraise.
One feather bed and bedding in the south room, at $l5 00
One “ “ “ in the bed room, at 700
One “ “ “ up stairs, at 150
One iron pot, dishkettle and frying pan, at 2 00
One crane, at $2 ; one pair andirons and tongs at $1,75, 3 75
One low chest, 75 cents ; one candle stand, 50 cents ;

one table, $l, 2 25
One decanter, 50 cents ; crockery, 50 cents; one great

wheel and head, $1,50, 2 50
One half bushel, 25 cents ; one flat, 25 cents ; one cow,

$2O, 20 50

L LEAVITT, Judge of Prohate

Franklin , ss.

Franklin, ss.
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The rents and profits of the dower, belonging to Lovina
Witherell, by the year, 18 00

Signed,

jDeerfield, Sept. 24, 1819
Simon DeWolf, guardian of Lovina Witherell, personally ap-

peared and made oath that the foregoing is a true and perfect inven-
tory of all the estate of the said Lovina that hath come to his hands
and knowledge ; and that if he shall hereafter be possessed of any
thing further, he will give it into the probate office to be of record
herewith.

J. LEAVITT, Judge of Probate.
A true copy.

Attest, E. Alvrod, Reg. Prob.

COMMONWEALTH OF MASSACHUSETTS.
Franklin, ss.

At a Court of Probate, holden at Greenfield, within and for the
county of Franklin, on the 14th day of August, A. D. 1820.

The account of Simon DeWolf, guardian of Lovina Witherell, a
non compos.
The said guardian charges himself with the personal estate

of said Lovina, according to the inventory returned by
said accountant, $54 50

He also charges himself with money received, which was
due the said Lovina from the estate of her late husband, 52 16

Also, with the proceeds of the whole of real estate, or in-
come of the same for the year 1819, including one calf
sold for veal, 34 35

$l4l 01
The said accountant prays allowance of the following charges and

payments, viz :

Paid Orlando Ware, • $lO 37
Augustus Lyman, $8,38 ; Fanny Mather, 83 cents, 9 21
Taxes for 1818, $4,49 ; taxes for 1819, $1,56, 6 05

PLINY ARMS,
SAMUEL CHAPMAN,
AUGUSTUS LYMAN.
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Samuel Bullard, $4,35 ; Joseph Chapman, 67 cents, 5 02
Zenas Hawks, $2,38 ; Cooley and Niras, $3,14, 5 52
Wm. S. Williams, $4,90 ; Lyman Kendal, $1,44, 6 34
David Ripley, $4,52 ; Stephen W. Williams, $1,92, 6 44
Clark Houghton, $1,25 ; Robert L. Lamphear, 75 cents, 200
James Fisk, 4 08
Also his own time and expense in the guardianship, attend-

ing courts, saving crops, &c., 23 12
Probate fees on the estate of said non compos, 7 12

“ “on discharging her, 1 24
Personal estate included in the inventory, being now in her

possession, 54 50

$l4l 01

The above named Simon DeWolf, guardian of the above named
Lovina Witherell, personally appeared and made oath to the truth of
the foregoing account of his guardianship, the same being first exam-
ined by me, the subscriber, Judge of Probate of Wills, &c., for the
county aforesaid. Whereupon Ido decree that the same be, and it
is hereby allowed and ordered to be recorded.

A true copy
Alvord, Re%. Prob.Attest,

To the Hon. Jonathan Leavitt, Esq., Judge of the Court of Pro-
bate for the county of Franklin.

Simon DeWolf of Deerfield, in said county, humbly requests that
he may be discharged from the office of guardian of Lovina Wither-
ell, of said Deerfield, as a person non compos mentis, because she
is now so far restored to reason as to render his continuance in that
office unnecessary ; and she has no property requiring the care of a
guardian. Dated at Greenfield, the 14th day of August, A. D.
1820.

Franklin, ss.
At a Court of Probate, holden at Greenfield, within and for th

county of Franklin, on the 14th day of August, A. D. 1820.

I

J. LEAVITT.

SIMON DE WOLF.

6
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On the application aforesaid, ordered, that the said Simon DeWolf
be, and he is hereby discharged from the office of guardian of the said
Lovina Witherell.

J. LEAVITT, Judge of Probate.
A true copy.

E. Alvord, Reg. Prob.Attest.

Deerfield, May 20, 1835.
Hon. James T. Austin :

Sir,—We avail ourselves of the privilege your communication
gives, to make some explanatory remarks in elucidation of the seve-
ral facts contained in the accompanying affidavits, and the records of
the Probate Office of which you have copies.

The first question that presents itself is, did Runey Witherell,
the husband of Lovina, gain a settlement in Deerfield. It appears
from the deed of the Newhalls to Runey, (of which you have a
copy,) that in August 1814, he belonged to Chatham, Conn, and
this fact is strengthened by the statement of several of the depon-
ents, and at that time he purchased a farm in Deerfield of about
fifty acres, which he was not to possess until April 1, 1815. By
the affidavit of Stebbins, the first tax against him was in 1815, and
was continued to 1816 and 1817. It appears by the Probate Re-
cords, that he must have died some time between the date of the
will, (Nov. 19, 1817,) and its presentation to the Judge of Probate,
(Dec. 23d, 1817,) agreeable to our inquiries he died Nov. 28, 1817.
The inference is that he would not gain a settlement in Deerfield,
agreeable to the 4th paragraph of the 2d section of the statute of
Feb. 11, 1794, which requires he should take the rents and profits
of his freehold, three years successively in the town where he
dwelt and had his home. So that he could neither dwell on nor take
the profits in accordance to the requisition of that section. There-
fore if the husband had no settlement the wife could have none un-
der him.

The second question that presents itself is, did Lovina his wife
and widow obtain a settlement in her own right. To this ques-
tion we say, by a decision of the Court reported in the 4th vol.
page 384, of the Mass. Reports, a right of dower is not a freehold



1835. HOUSE, (2d SESSION)—No. 2. 43

within the meaning of the statute of 1794, until an assignment there-
of is actually made. The dower of Lovina Witherell was assigned
on the 24th of September, 1819, (see Probate Records,) and ac-
cepted by the Judge Novembers, 1819. Ws presume it is not
in force until the time of acceptance. She was removed to the
house and care of John Wilson Oct. 23d, 1822, (see Wilson’s af-
fidavit,) leaving a deficit of sixteen days, necessary to make up the
quantum of time required by the statute of 1794, (see Groton v.
Boxborough, page 50, vol. 6, Mass. Reports, and Granby v. Am-
herst page 3, vol. 7, Mass. Reports.) And it appears by a statute
passed February 21, 1822, 2d section, that the 4th paragraph of the
2d section of the statute of 1794, was repealed without reservation,
at the time this act passed and so far altering the statute of 1794,
that the person must actually live on the estate three years succes-
sively. This could not have been the case with Lovina Witherell,
for she was taken to the house of John Wilson, October 23d, 1822,
(see Wilson’s and DeWolf’s deposition.) It further appears that Si-
monDeWolfwas appointed guardian May 18, 1819, (see Probate re-
cords,) and his letters of guardianship are dated June 1, 1819.
(See DeWolf’s affidavit,) and was dismissed August 14, 1820, (see
Probate Records.) Lovina, however, not being restored to her
right mind, (see Williams and DeWolf’s affidavits,) who.state there
was no interruption to the progress of her lunacy. While thus un-
der guardianship for the cause of lunacy, all her personal rights it
seems to us were merged in that of her guardian. (See Mass. Re-
ports Vol. 13, p. 547, Andover v. Canton,) this case does not fur-
nish the precise nature of the guardianship, yet it seems to be suffi-
cient to destroy the rights of the ward. Again, had Lovina con-
tinued to occupy and take the profits of her dower full three years,
it is doubtful whether the estate she had, could have been of the
clear yearly income of ten dollars. In the first place if we take the
affidavit of Simon DeWolf, the original farm was greatly overrated,
and that estimate seems to have been the ground of estimating the
dower by the appraisers thereof. His affidavit fixes the income of
the whole farm at $34 35, deducting $9 28, for gathering the
crops, this gives but $ 8 35, as the income of one third, and this
third too consisted in part of dilapidated buildings, subject to inces-
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sant repairs to prevent waste while in her hands. Therepairs to which
a widow’s right of dower is subject, diminish the income as much
as a mortgage. Although not a direct lien on the land, yet it might
most seriously affect the income and if permitted works a forfei-
ture. The yearly taxes, (see Stebbins affidavit,) amounted to
$1 88, in the year 1819, and $44, in 1820. Taxes are as direct a
lien upon the land as mortgage, and a mortgage has been considered
as such a lien, (see 11th vol. p. 327, Conway v. Deerfield. Mass.
Reports,) as will diminish the yearly income. As to the value of
the buildings and their ruinous condition. (See Probate Records
and the affidavit of S. DeWolf.)

Again we say Lovina Withered could not gain a settlement in
Deerfield, because she was a lunatic of the most hopeless kind.

One bora a fool, has no conventional or civil rights, because
there can be no reciprocity or amenability and because such
one can give no assent or consent to any matter or thing. And al-
though technically there is a difference between a lunatic and idiot,
from the possibility that a lunatic may be cured, yet, when that
lunacy is hopeless and remediless, it seems to us there is a distinc-
tion without a difference, and that such a lunatic equally can have
no civil or conventional rights because it cannot impart to the people
or government any aid or benefit. In support of this position that
a lunatic does not gain a settlement, we refer you to the reasoning of
the Court in the case of Buckland v. Charlemont, (Vol 5, p. 173,
of Pickering’s Reports,) and Upton v. Northbridge, (Vol. 15, p.
237, Mass. Reports,) as she has not been taxed since 1820, we
have derived no advantage or aid from her.

Notwithstanding the condensed manner in which we avail ourselves
of your liberality, we hope you will perceive enough in the man-
agement of the affair, to exonerate the town from any act derogatory
to theirhonor and integrity.

We had only the simple honor of presenting the petition to die
Legislature, without any expectation of being called into the field to
discuss its merits or advocate its progress.

Should you find upon examination that other facts and a more dila-
ted argument are desirable, your wishes, upon notice, shall be attend-
ed to.
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With obligations to you Sir, for your courtesy, we are very re-
spectfully,

Yours, &c.
PLINY ARMS,
ASA STEBBINS.

I, John Wilson, of Deerfield, in the county of Franklin, of
lawful age, do testify and depose, that on the first day of Oc-
tober, 1822, I entered into contract with the town of Deerfield,
to maintain the paupers of Deerfield, which contract was executed,
on the part of the town by Belando Ware, Charles Hitchcock,
Stephen Whitney, Epaphras Hoyt, Solomon Williams and Asa
Stebbins, which obliged me to support the paupers of said town,
and those belonging to the State for the term of ten years, for
the sum of $450 by the year, and such additional sums as the State
should allow for those belonging to the State. The paupers were
under my care during the term of ten years aforesaid ; among the
others was Lovina Witherell, an insane person, and the wife of Runey
Witherell, who I then understood came from the State of Connecti-
cut, having lived in Deerfield some two or three years. Lovina
Witherell was removed to my house and care Oct. 23d 1822, and
continued as a State pauper until she wr as removed to the House of
Correction, in Greenfield, on or about the 25th day of Oct. 1831,
for being furiously mad. I had kept her chained or in a cage for a
long time before ; there was no diminution of her malady, but it seem-
ed to be increasing.

JOHN WILSON.
Franklin, ss,

May 19, 1835.
Personally appeared John Wilson, and made oath to the truth of

the foregoing affidavit, before me,

I, Charles Williams, Town Clerk of the town of Deerfield, in the
county of Franklin, of lawful age, do depose and say, that the follow-
ing is a true and perfect copy of the contract made in behalf of the
town of Deerfield, by Orlando Ware, Charles Hitchcock, Stephen

PLINY ARMS, Justice of the Peace.
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Whitney, Overseers of the Poor; Asa Stebbins, Solomon Will-
iams, and Epaphras Hoyt, Committee, and John Wilson.

“Whereas, the inhabitants of the town of Deerfield, in the county
of Franklin, on the first day of April last past, in town meeting le-
gally assembled, did authorize and empower the Overseers of the
Poor in the said town, for the current year, viz : Orlando Ware,
Charles Hitchcock and Stephen Whitney, together with Asa Steb-
bins, Solomon Williams, and Epaphras Hoyt, to make contracts in
behalf of the said town, for the support of the poor of said town for a
term of years, if they the said Committee should think best ;

Now therefore, be it remembered, that the said Committee, by
virtue of the authority and power to them given as aforesaid, have for
and in behalf of the said town, contracted and agreed with John Wil-
son, of Deerfield aforesaid, to support, maintain and provide for the
poor of the town for the term of ten years, commencing on the first
day of October, in the year of our Lord one thousand eight hundred
and twenty-two, upon the conditions and terms hereinafter stated and
expressed, viz:

First, the said John Wilson is to provide for the said paupers good
and sufficient meat, drink, clothing, lodging, fire wood and other
necessaries, fit and suitable to the condition of said paupers, during
the term aforesaid ; also, medical and surgical aid, and all necessaries
in sickness during said terra. And said Wilson is to defray all ex-
penses arising from funeral charges at the death of any of said pau-
pers during the term aforesaid. For which support and expenses, he
the said Wilson, is to receive ofsaid town of Deerfield, four hundred
and fifty dollars per year, payable quarter-yearly, the first payment to
be made on the first day of January, one thousand eight hundred and
twenty-three.

Second, all paupers residing within said town of Deerfield, who
are chargeable to the Commonwealth, he, the said Wilson is to sup-
port in the same manner as is agreed in the first article for the town

paupers, and he is to receive of the town the same pay that the Com-
monwealth allows for said paupers —this in addition to the said sum of
$450.

Third, the charges incurred for the support of paupers belonging
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to the town of Deerfield, who may be confined in any goal in this
Commonwealth, are to be paid by the town of Deerfield.

Fourth, when any pauper shall become chargeable to said town of
Deerfield, in any other town or city in this Commonwealth, such
paupers shall be brought to the house of said Wilson, in Deerfield,
at the town’s expense, and the removal shall be as seasonable as cir-
cumstances will admit, unless otherwise ordered by said Wilson, and
all expenses for which said Deerfield may be legally charged for the
support of such pauper in other towns or cities, are to be paid by the
said Wilson.

Fifth, in cases of doubtful settlement of paupers, and when suits
or actions shall be commenced against said town of Deerfield, for
the support of such paupers, the determination of the residence, and
costs arising from such suits or actions, are to be paid by said town.
And the said town, by their proper agent or agents, shall use due dil-
igence, and faithfully endeavor to exempt said Wilson from any ex-
pense for the support of such doubtful paupers, by instituting suits
against other towns, if it shall be thought proper by the Overseers of
the Poor, or the inhabitants of said Deerfield.

Sixth, when any pauper of another town coming within the limits
of said Deerfield, shall need aid and support, the said Wilson shall
furnish support for such pauper during his stay in Deerfield, and shall
receive pay for said support, from the town to which the pauper may
belong, through the hands of the Selectmen or Overseers of the
Poor in said Deerfield.

Seventh, in all cases where paupers are able to labor, the said
Wilson is at liberty to employ them in farming or the mechanic arts,
according to their several abilities, and he shall be exclusively entitled
to such services.

Eighth, for the purpose of examining into the police and manage-
ment of the paupers, the Overseers of the Poor in said Deerfield are
from time to time to visit the house prepared for the paupers by the
said Wilson.

In witness of all which the said Committee and the said John Wil-
son have hereunto interchangeably set their several and respective
names to duplicates of the aforesaid agreement, this seventh day
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of November, in the year one thousand eight hundred and twenty-
two.

ORLANDO WARE, i n ,CHARLES HITCHCOCK, f,? p
S

STEPHEN WHITNEY, me roor ‘

ASA STEBBINS, )
SOLOMON WILLIAMS, V Committee.
EPAPHRAS HOYT, )

JOHN WILSON.
Test. SETH NIMS,

EDWIN NIMS.
Further the deponent saith not

CHARLES WILLIAMS.
Franklin , ss.

May 19, 1835.
Personally appeared Charles Williams, and made oath to the truth

of the foregoing affidavit.

I, Simon De Wolf, of lawful age, do depose and say, that I was
appointed Administrator de bonis non, on the estate of Runey
Witherell, late of Deerfield, deceased, and guardian to Lovina
Withered, the widow of said Runey, and a non compos mentis, and
the first distinct knowledge I had of said Lovina’s lunacy, was April
21, 1819. The Judge of Probate acted upon the application, May
18, 1819, and my letters of guardianship are dated June 1, 1819,
and I was discharged from the same, August 14, 1820. From the
said 21st day of April, until she was put into the care of John Wil-
son, she had no lucid intervals, and her derangement unremittedly in-
creased. She resided on her dower from the time of its acceptance
by the Judge, Nov. 8, 1819, until removed to Samuel Chapman’s,
in the month of October or November, 1819, where she continued
until the 11th of April, 1820, then returned to her house, and soon
after went to Connecticut, and was absent six or seven weeks, when
she returned and continued at her own house, until removed to John
Wilson’s, in September or October, 1822.

I am well acquainted with the farm, which lies partly against mine

PLINY ARMS, Justice of the Peace.
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and the part assigned as dower, and estimate the income of the dow-
er, after the house was repaired, and fences separating the dower
were erected, at $12,00 by the year—during her residence on the
premises or soon after. The half barn and stable, the horse-barn
and cider mill, tvere blown down and demolished. The house is not
tenantable, and not worth repairing for the accommodation of the prem-
ises. The farm was originally, appraised high. I have since bought
20J acres at $12,50 per acre, which is as good as the average. And
another parcel was sold at $ll per acre. The ten acres assigned as
dower, are about eighty rods in length, requiring considerable expen-
ditures to keep the fences in repair.

I further say, that the sum of $18,60 cents was the simple interest
of the appraisal of the dower, and not the income of it; and that
the sum of $34,35, was the whole income of the whole farm belong-
ing to Runey Withered, subject to $9,28, for gathering the crops,
and not the income of the dower part ; the widow, by the Will,
being entitled to the use of the whole.

Further deponent saith not.
SIMON DE WOLF.

Franklin s,
May 15, 1835.

Personally appeared Simon De Wolf, and made oath to the truth
of the foregoing deposition. Before me,

I, Stephen W. Williams, Physician, of lawful age, do testify and
depose, that the widow Lovina Withered was taken deranged in her
mind in April, 1819. The first visit I made her for that complaint
was on the 25th of that month. I have been her constant physician
since that time to 1832, and found her derangement steadily increas-
ing, until there was a total dispossession of the faculties of her mind,
and for the last six or eight years, not a ray of intelligence has escaped
from her. I have now the medical care of the paupers in Deerfield,
and she exhibits no mark of a human being but shape and motion ;

being a living mass merely of human flesh and bones ; and believe

PLINY ARMS, Justice of the Peace.

7
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and give as my opinion that hers is a case of remediless lunacy. I
have always understood that Runey Witherell came from Connecticut.

Franklin ss.
May 16, 1835

Personally appeared Stephen W. Williams, and made oath to the
truth of the foregoing deposition. Before me,

PLINY ARMS, Justice of the Peace.

I, Asa Stebbins, Jr. of lawful age, one of the Assessors of Deer-
field, in the county of Franklin, and having the custody of the papers
belonging to the Assessor’s office, do testify and say, that I find
borne on the Tax List, for the year 1815, against Runey Wither-
ell’s name—

For State and County tax, - - - - 2 02
For Town and County, -

- - - - 6 93
For Highway, - - - - -

- 176
For the year 1816, against Runey Witherell,

State, - - -- -- -199
Town, - - -- -- -4 90
Highway, - - -- -- -188

For the year 1817, against Runey Witherell,
State, - - --

-- -103
Town and County, 7 23
Highway, - - -- -- -163

For the year 1818, against the Heirs of R. Witherell,
State tax, - ...... 66
Town and County, - -----365
Highway, - 152

Against the name of Lovina Witherell, for the year 1819,
State tax, - 22
Town and County, - - - - -

- 134
Highway, - 32

And against the name of Simon He Wolf, Guardian to
Lovina Witherell, for the year 1820,

State tax, - 24
Highway, - 40

STEPHEN W. WILLIAMS.
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Having examined the succeeding years, I find no tax against the
said Lovina, or her guardian or her heirs.

And further the deponent saith not.
ASA STEBBINS, Jr.

Franklin ss.
May 15, 1835.

Personally appeared Asa Stebbins, Jr. and made oath to the
truth of the foregoing deposition. Before me,

Having made further search on the valuation list, I make the fol-
lowing facts a part of the foregoing deposition, viz. That the farm of
Runey Witherell was taken from Nathan, Phinehas and Samuel New-
ell, and put to said Runey in the year 1815, and in the year 1818
it was put to the heirs of said Runey. In the year 1819, the great-
ets part was put to S. Bullard and John Hawks ; and in 1820, it was
put to S. He Wolf and H. Sweet; since which, I can find no trace
of it or any assessment of it to any other person, but find that all
land set to H. Sweet, has been tranferred to Jabez Jones, S. Peck,
and S. Peck, Jr.

I, Dennis Stebbins, of Deerfield, of lawful age, do depose and say,
that I have been Selectman and Overseer of the Poor for said town,
for the year 1824, and every year since, excepting the years 1831,
1832, 1833 and 1829, and that nothing was received from the estate
ofLovina Witherell, and that I have been Treasurer of said town,
since 1831, and have now the Treasurer’s books, and there is no
mention made or entry on said books, of any sums on the account of
said estate. I have been familiar with the affairs of said town, since
the year 1824, and am confident the town has received nothing
from the estate of Lovina Witherell. I have always understood that
her husband came from Connecticut to this town.

Further deponent saith not.
DENNIS STEBBINS.

PLINY ARMS, Justice of the Peace.

ASA STEBBINS, Jr.
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Franklin ss.
May IS, 1835.

Personally appeared Dennis Stebbins, and made oath to the truth
of the foregoing affidavit.

PLINY ARMS, Justice of the Peace.

Deerfield, June 1, 1835.
Hon. James T. Austin

Dear Sir,—Your letter of May 29, notifying us that the case of
Lovina Withered seemed to require observation from us was duly
received.

In regard to the settlement of Runey Withered, the facts collect-
ed from the Probate Records, the deed and the affidavits, shew
that he did not dwell and have his home in Deerfield, three full
years before his death, and that he did not take the rents and profits
three years successively, as the statute of 1793 requires. In the
deed of Newhad and others to Runey dated August 17, 1814, you
will find in the last part of the description the following words, “ they
the said Samuel, Phinehas and Nathan, reserving the possession and
improvement of the same until the first of April next.” Now with-
out settling the question, whether or not such a deed will operate as
an estate of “inheritance or freehold,” from its date or from the
time of possession, it plainly precludes the idea that, until that time,
he, Runey could have taken the rents and profits,

which are
made essential requisites in the statute to infer a settlement.

We think, possession accompanied with the improvement, in
technical and common parlance, embraces the rents and profits of
lands thus conveyed, and conclusively so, unless the reverse is stipu-
lated in some written instrument. We are therefore, obliged to
come to the same result, in regard to Runey, that we did in a
former letter.

Lovina’s dower was assigned Sept. 24, or Nov. 8, 1819, on
which she resided until Oct. 23, 1822, and not after. We in-
vite your attention to the statute passed Feb. 21, 1822, which ab-
rogated the 4th paragraph of the 2d section of the statute of 1793.
It is in these words, “ that any person of twenty-one years of age
being a citizen of this or any of the United States, having an estate
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of inheritance or freehold in any town, district or city, within the
Commonwealth, and living on the same three years successively, shall
thereby gain a settlement, &c.” There is also a repealing clause
touching the 4th mode of the statute of 1793. We see no possi-
bility of Lovina’s gaining a settlement, in conformity to the provis-
ions of this statute, because it requires “ living on the estate three
years successively ,” which she did not. Nor by the statute of 1793,
which was annulled seven months before the three years required by
it, had elapsed. To us it is very manifest that the abrogation of the
statute of 1793, prevented a settlement under it and that Lovina
has not complied with the terms or intent of the statute of 1822, so as
to have fixed her settlement in Deerfield since. She could not
have taken portions of time embraced by each statute and make
three years of both. See Rutland v. Menden, 1 Pick. 154.

If our positions are correct and warranted by the facts, then Lo-
vina has not gained a settlement in Deerfield by the 4th mode of the
statute of 1793, or by the statute of 1822.

Did she gain a settlement by the 12th mode of the statute of ’93.
We answer no. Because she became chargeable as a pauper before
the ten years required by that mode had elapsed. See Vol. 13, p.
460, Mass. Reports, Sudbury v. Waltham.

As to the other parts of your communication we say, that if the
above facts and authorities are satisfactory, it appears to us that un-

til the House of Representatives can trace the income of the little
pittance of dower into the hands of some authorized agent or
officer of the town, the town cannot be responsible for it. The
contract with Wilson (before you,) will shew that he received a stip-
ulated sum for ten years from Oct. 1822. She was under the sup-
port, and we think rightfully, of the State. We had no legal right
to touch a cent of her property. We could not take it of her be-
cause her lunacy took away the power of consenting to such a trans-
fer, and had we commenced a suit for reimbursement, it would have
been very justly and satisfactorily replied we had disbursed nothing.
And so far as negative testimony can establish the fact (and from
the nature of the case we could procure no other) it is proved by
the affidavit of D. Stebbins, Treasurer, the town has never received
a cent. The real fact we conjecture to be, that it was of so trifling
amount, the officers of the town lost sight of it.
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The dower remains unsold and the income if any, we think must
have been received by John Wilson and without right. For his
contract with the town, a copy of which you have, authorized or con-
templated no such thing. We understand however, there is a sort
of practice that such an agent is entitled to the use of all the prop-
erty belonging to paupers under his charge. But we know of no
enactment giving this use to any person, not even to the State or
the Overseers of the Poor of towns, unless by way of suit, agreea-
ble to the statute passed in 1817, Chap. 185 and 186 sec. 5.

To the question whether a person in possession of a freehold can
be a State pauper, we reply, that we can see no difference be-
tween the possession of real and personal estate. It seems to us it
is the quantity that settles the point and not the quality. The claim
for support rests on the inability of the person and the humanity of
the Legislature. And this very case, is as strong an illustration of
the propriety of the position, as we can well imagine. The person
a lunatic witlrout a guardian, having no relations of ability to assist
and no settlement in any town in this Commonwealth, and requiring
an expenditure of from $2, to $5, by the week, with an income
only of from $B, to $l2 a year is as destitute almost as one can con-
ceive. Does she stand in need of the relief and support which the
law contemplates ? Does she come within that indigent and help-
less class which the law intended to provide for ? If she does, the
quality of that pittance of property she may possess, we think, can
make no difference. The town of Deerfield, surely, are not to

provide her support, because they have received none of those aids
and benefits which might create a consideration for the contribution,
and, as we understand the provisions of the law, are under no conven-
tional obligations to assist her. Die she must unless the State inter-
feres. If she had come within any of the provisions making towns
liable, it would have been utterly useless for us to complain, and we
recognize no law which makes a distinction between paupers of the
State and the Town. For, the same distribution of the means of
support, which make a Town pauper, must make a State pauper.

11 our conclusions are the correct ones, it can make no differ-
ence what the value of the dower is. It is however, situated re-
mote from us and on the opposite side of theriver ; but as you think
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the precise value important, we will endeavor to take the affidavit of
some neighbor who is acquainted with its value and forward it.

On the supposition that all the other points of the case are against
us, we still urge to your consideration the inability which an insane
person has to acquire a settlement at all.

You state a fact in your letter “ which is” you say “ inconsistent
with the deed and with other deeds and acts of said Runey.” It
is our misfortune, that we know of no other deed than the one of
the Newhalls dated Aug. 17, 1814, nor are acquainted with any
acts of his, other than what are contained in the affidavits. If there
are such, and important, will you have the goodness to make the ref-
erence in your next communication,

Very respectfully,
Sir, your obedient servants,

PLINY ARMS,
ASA STEBBINS,
ORLANDO WARE.

I, Samuel Chapman of Deerfield in the County of Franklin, of
lawful age, do depose and say that I reside within about eighty rods of
the dower of Lovina Witherell, and am well acquainted with the
same, and that I would not give more nor do I think it would be
sold for more than fifteen dollars by the acre, and the buildings
thereon cannot be estimated at more than ten dollars. According
to my best recollection Dudley Chapman removed Runey Witherell
into Deerfield from Chatham in Connecticut, some time in the last
of winter or in the month of March 1815. The land has not been
husbanded well, it has been permitted to run to brush and is much
diminished in value from the original appraisal. Further deponent says
not. SAMUEL CHAPMAN.

Franklin, ss.
June 24, 1835.

Then Samuel Chapman made oath to the truth of the foregoing
deposition. Before me,

PLYNY ARMS, Justice of Peace.



APPENDIX. SEPT56

Summons.

[L. S.] To John Wilson, Samuel Chapman, Simon He Wolf,
[L. S.] and Pliny Arms, all of Deerfield, in said county,

Greeting.

Whereas James T. Austin, Attorney General, he acting under
the order of the House of Representatives, has requested us to take
your several depositions in perpetuam, relative to the estate held by
Lovina Withered, as tenant in dower, and the income thereof; and
the Clerk’s Office in Greenfield, in said county, and the fifteenth day
of August, instant, at ten of the clock in the forenoon, are appointed
the time and place for taking the said depositions : You are hereby
required, in the name of the Commonwealth of Massachusetts, then
and there to appear to testify what you know relating to said matters.
Hereof fail not.

Given under our hands and seals at said Greenfield, the twelfth
day of August, in the year of our Lord one thousand eight hundred
and thirty five.

E. ALVORD, } Justices of the
FRANKLIN RIPLEY, \ Peace and Quorum

Franklin, ss.
August 12, 1835.

By virtue of this precept, I have notified the withinnamed Arms,
to appear at the time and place, and for the purpose mentioned,
by giving him an attested copy of the same, and the other named
witnesses, and I read the within to each of them in their presence and
hearing.

Fees.—Trav. 16 ; Serv. 50 ; Copy 25 —91
EDWIN NIMS, Deputy Sheriff.

Citation to the Town of Deerfield.

[L. S.] To the Inhabitants of the Town of Deerfield,
[L. S.] Greeting,
Whereas James T Austin, Esq. Attorney General, he acting

COMMONWEALTH OF MASSACHUSETTS
Franklin, ss.

COMMONWEALTH OF MASSACHUSETTS.
Franklin, ss.
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under an order of the House of Representatives of the said Com-
monwealth, has requested us to take the several depositions of John
Wilson, Samuel Chapman, Simon De Wolf, and Pliny Arms, all of
Deerfield aforesaid, in perpetuam, and the Clerk’s Office in Green-
field, in said county, and the fifteenth day of August, instant, at ten of
the clock in the forenoon, are appointed the time and place for the
said several deponents to testify what they know relative to the
estate held by Lovina Witherell, as tenant in dower, and the income
thereof. You are hereby notified that you may then and there be
present, and put such interrogatories as you may think fit.

Given under our hands and seals at Greenfield, on the twelfth day of
August, in the year of our Lord one thousand eight hundred and
thirty five.

ELIJAH ALVORD, \ Justices of the
FRANKLIN RIPLEY, j Peace and Quorum.

August 12, 1835.
By virtue of this precept, I have summoned the inhabitants of

Deerfield to appear at the time and place, and for the purpose men-
tioned, by giving an attested copy of the same to Major Dennis Steb-
bins, who is Chairman of the Board of Selectmen for the Town of
Deerfield.

Fees. Trav. 16; Serv. 10; Copy 25—$0 51.
EDWIN NIMS, Deputy Sheriff.

Interrogatories to be propounded to the witnesses, in a matter de-
pending before the Legislature of Massachusetts on the petition of the
Town of Deerfield.

1. Are you acquainted with the estate set off as dower to Lovina
Witherell ?

2. Has any and what sum of money, or the value in produce, been
received as the annual income of said estate, by you or by any other
person to your knowledge or belief, for any and what number of
years, specifying them ?

3. What was the gross annual income of said estate so set off
for dower on each year after the death of the husband of said Lovina,
so far as you are enabled to state the same ?

8

Franklin, ss.
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5. By what charges was the gross income reduced to the net an-
nual income ?

6. By whom has said estate been occupied for the last five or
six years, and by whom has the income, profits or rent been re-
ceived ?

7. Do you know any other matter tending to ascertain the net
annual income of said estate ? If so, please state it as though par-
ticularly interrogated about the same.

JAMES T. AUSTIN,

To the first interrogatory of the Attorney General hereunto annexed,
Simon De Wolf, of Deerfield, in the county of Franklin, a Justice of
the Peace, answers, I am.

To the second interrogatory, he answers, that he occupied the
property under Col. John Wilson, for about seven years, commenc-
ing in the year 1825, and that he paid therefor, to said Wilson an
annual sum of twelve dollars. And for two years previous, he does not
know who occupied the place, nor the amount paid, nor does he know
who improved it since.

To the third interrogatory he answers, that he can say nothing more
than in his answer to the second.

To the fourth and fifth interrogatories, he makes the same answer.
To the sixth interrogatory, he says that one year it was occupied

by Horace Hoyt, one year by Henry Hitchcock, and one year by
Orlando Hawks as he has been informed.

To the seventh interrogatory he says he can answer nothing
more.

Question by the Selectmen of Deerfield. Was the farm when
originally appraised by you and others, appraised too high ?

Answer. Judging from subsequent sales, it was.
Question by do. What is the average value of the dower com-

pared with the whole farm ? About equal.
Question by do. Do you believe that the income of the dower

was ever eighteen dollars and sixty cents. Answer. Ido not.
And further this deponent saith not.

SIMON DE WOLF.

4. What was die net annual income of said estate ?

Attorney General.
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Fees. Travel 40 ; attendance 33—$0 73. Received of E
Alvord.

Town of Greenfield, this fifteenth day of August, in the year of
our Lord one thousand eight hundred and thirty five, personally ap-
peared before us the subscribers, two of the Justices of the Peace
in and for the county of Franklin, quorum unus, the aforesaid depo-
nent, and after being carefully examined, and duly cautioned to testify
the whole truth and nothing but the truth, made oath that the forego-
ing deposition by him subscribed, is true. Taken at the request of
James T. Austin, Esq. Attorney General of the said Commonwealth,
acting under an order of the House ofRepresentatives thereof, to be
preserved in perpetual remembrance of the thing. And we duly
notified the inhabitants of the Town of Deerfield, in said county, by
causing an attested copy of a notice to them directed, to be served
upon the Selectmen of said Town, on the twelfth instant, and Dennis
Stebbins and Alva Hawks, two of the Selectmen, and Orlando
Ware and Pliny Arms, a committee of said Town, attended in be-
half of said town.

ELIJAH ALVORD,
FRANKLIN RIPLEY

I, Samuel Chapman, of Deerfield in the county of Franklin, yeo-
man, do depose and say that I am acquainted with the premises
referred to in the interrogatories of the Attorney General, annexed
to the deposition of Simon De Wolf, this day taken, and that in my
opinion, the annual value of the same would be about twelve dollars,
and the deponent further says, that in estimating the value at twelve
dollars per year, he considered that the owner should keep in repair
the fences, which would, I think, be worth two or three dollars per
year. In this estimate he does not consider the buildings of any
value.

And further this deponent saith not.
SAMUEL CHAPMAN.

SIMON DE WOLF.

COMMONWEALTH OF MASSACHUSETTS.
Franklin, ss.

Franklin, ss.
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Fees. Travel 40 ; atten. 33—$0 73. Received payment of E.
Alvord.

Town of Greenfield, this fifteenth day of August, in the year of
our Lord one thousand eight hundred and thirty five, personally ap-
peared before us, the subscribers, two of the Justices of the Peace
in and for the county of Franklin, quorum unus, the aforesaid depon-
ent, and after being duly cautioned to testify the whole truth and noth-
ing but the truth, made oath that the foregoing deposition, by him
subscribed, is true. Taken at therequestof James T. Austin, Esq.
Attorney General of the said Commonwealth, acting under an order
of the House of Representatives thereof, to be preserved in perpetual
remembrance of the thing. And we duly notified the inhabitants of
the Town of Deerfield in said county, by causing an attested copy
of a notice to them directed, to be served upon the Selectmen of said
Town on the twelfth instant, and Dennis Stebbins, and Alva Hawks,
two of the Selectmen, and Orlando Ware and Pliny Arms, a com-
mittee of said town attended in behalf of said town.

ELIJAH ALVORD,
FRANKLIN RIPLEY.

I, Pliny Arms, of Deerfield, in the county of Franklin, of lawful
age, do depose and say, that having read the interrogatories proposed
by the Attorney General, I have no personal knowledge, other than
what is derived from the Selectmen of Deerfield, Orlando Ware, and
the several deponents whose depositions I have forwarded to him,
unless being an appraiser of the dower confers that knowledge. I
was one of three appraisers who estimated the dower, I believe in
1819, at $3lO, and I presume the said appraisers were influenced by
the original estimate, though I have no reason to think that our judg-
ment was erroneous at that time. I believe real estate at that time
was considerably in advance of the price since.

Further deponent saith not.
PLINY ARMS.

Fees. Travel, 32 ; attendance, 33—$0,65. Received pay of
E. Alvord. PLINY ARMS.

SAMUEL CHAPMAN.

COMMONWEALTH OF MASSACHUSETTS.
Franklin, ss.
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Town of Greenfield, this fifteenth day of August, in the year of
our Lord one thousand eight hundred and thirty-five, personally ap-
peared before us the subscribers, two of the Justices of the Peace in
and for the county ofFranklin, quorum unus, the aforesaid deponent,
and after being carefully examined and duly cautioned to testify the
whole truth and nothing but the truth, made oath that the foregoing
deposition by him subscribed is true, taken by the request of James
T. Austin, Esq., Attorney General of the said Commonwealth, act-
ing under an order of the House of Representatives thereof, to be
preserved in perpetual remembrance of the thing. And we duly no-
tified the inhabitants of the town of Deerfield, in said county, by
causing an attested copy of a notice to them directed, to be served
upon the Selectmen of said town on the twelfth instant, and Dennis
Stebbins and Alva Hawks, two of the Selectmen, and Orlando
Ware, a Committee of said towm, attended in behalf of said town.

ELIJAH ALVORD,
FRANKLIN RIPLEY.

Deerfield, Aug. 18, 1835.
Hon. James T. Austin,

Sir, The towm of Deerfield, through their Selectmen have been
cited by E. Alvord, and F. Ripley, Esquires, to be present at the
taking, in perpetuam, the depositions of several persons relative to

the income and occupancy of the dower of Lovina Witherell, and the
Committee again ask the liberty of troubling you with such remarks
as occur to them on that subject.

The original valuation of the whole farm was $9BO, and the parj
assigned as dower $3lO. We conceive that it can make no manner
of difference at what sum the dower is fixed, if the widow or occu-
pant shall receive a full third of the whole. In the first deposition of
Simon DeWolf, the income of the whole farm for a year is put at

$34,35, (see account from Probate Record,) subject, as deponent
says, to $9,28, for gathering the crops, one third of this, or the dow-

COMMONWEALTH OF MASSACHUSETTS.
Franklin , ss.
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er subjected to a proportionable expenditure, would be $8,35 by the
year. From the amount received from the land already sold by auc-
tion, it is very apparent that the original estimate was much too high.
And the fact is also confirmed by the depositions of several individu-
als who profess an acquaintance with its value.' The administrator
returns the amount received (from forty acres) at the sum of $467,
(see Probate Record,) and Mr. DeWolf swears the dower was no
better than an average of the part sold. If this is true, then the ten
acres left as dower would fetch at public sale only $ll5, and this ex-
clusive of buildings ; and we think it is satisfactorily proved the build-
ings are of little or no worth. The expense of fence to be laid out

yearly on the dower, would be, according to Chapman’s second de-
position, two or three dollars a year. It should be remarked that this
yearly expenditure is a mere matter of opinion, for it must be very
apparent to those acquainted with such expenses, that it would re-
quire yearly a much larger sum, because we believe 110 rods, the
fence necessary to inclose the dower, wouldnot be kept in repair any
number of years, with a sum any thing like this. But take it for
granted that it is enough, and that the gross income of the dower is
diminished to that amount, and add this to the fact that the income of
the dower may be overrated, and from what follows it seems so to us.
For the proof that the dower was worth $12,00 ariseth from the fact
that Mr DeWolf gave that sum. But it should be remembered that
Mr DeWolf commenced the occupation of the dower when the
fences were comparatively new, requiring but little oversight or ex-
pense, yet having so stipulated, he was bound to abide the stipulation,
although the fences had very much deteriorated from what they were
at the commencement of the contract.

The dower was laid off not on either side, but at or near the cen-
tre of the farm, requiring an entire new fence to inclose it, which
could not have been erected, as the Committee estimated, short of
25 cents to the rod ; making an expense of $60,50. This outlay
was to be met by the rent arising from the dower previous to its oc-
cupancy by DeWolf: so that the total amount expended on the dower
should have been divided by the number of years which have elapsed
since its assignment. Or in other words, although the income may
have been $l2, in a given year or years, yet when this preparatory
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expense is divided and deducted from those portions of time, as it
ought to be, it will reduce it. If you see this in the light we do, you
will perceive a reduction of from 4 to $5 each year, subject too, as
before, to the necessary yearly repairs and taxes. This view of the
subject presents itself to us as far more correct, than the price given
by an individual for one or two years.

Our remarks are not presented with that distinctness we would
wish ; yet, as the subject is to pass under your ordeal, we have no
doubt it will receive the attention it deserves.

Very respectfully, yours, &c.
PLINY ARMS,
ORLANDO WARE,
ASA STEBBINS.




