
SENATE. No. 58.

REPORT
OF THE

SPECIAL JOINT COMMITTEE
ON THE SUBJECT OF

WARREN BRIDGE.





The Select Joint Committee, to whom was referred the
Petition of the town of Charlestown, and the petitions
of 6673 others, inhabitants of Boston, and of several
other towns in the counties of Middlesex and Essex,
praying an exemption from tolls at the Warren Bridge:
also the several Remonstrances of the Directors of
Charles River, West Boston and Canal Bridges against
the prayer of said petition ; and also the Memorial of
the Directors of Charles River Bridge, expressing a
desire to compromise the controversy now pending
between them and the Warren Bridge Corporation,
have had the same under consideration, and submit
the following

That the Petition of the town of Charlestown, pur-
ports to have been adopted and presented in pursuance
of a vote of the town. The petition, after setting forth
that the “ Warren Bridge is now in a situation to real-
ize the. original views and expectations of all those who
were interested in its erection,” (which they affirm to
be “ the public convenience and relief from tolls,”) they
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MarchWARREN BRIDGE.
pray that the same “ may now be declared free to all
the world.” If, however, “ a sufficient fund, on inquiry,
is not at this moment realized, both to keep the Warren
Bridge in repair and to discharge the annuity to Har-
vard College,” they propose a reduction of the carriage
tolls one half, and an entire exemption from the foot
tolls.

All the other petitions ask that the Warren Bridge
may be made free at once, and hereafter supported by
the town of Charlestown and the city of Boston, with
the aid of the fund already accumulated, from the re-
ceipt of tolls, and now lying in the treasury of the Com-
monwealth.

The several Remonstrances of the West Boston,
Canal, and Charles River Bridge Directors, set forth,
that the granting of the petition of the town of Charles-
town would greatly impair, if not destroy, the value of
their franchises, which the government in good faith are
bound to protect; that they have vested rights, under
their charters, which would be violated by the Legisla-
ture, if the prayer of the petitioners was granted. The
Directors of the Charles River Bridge further represent,
that until a compromise of the suit now pending between
them and the Warren Bridge Corporation, (in which
suit the State have now become the party in interest,) or
until a judicial determination of that suit, no legislative
action should be had in relation to the prayer of these
petitions.

The Directors of the Charles River Bridge, in their
Memorial, say that the delays and difficulties attending
the suit now pending in the S. J. Court of the United
States, between them and the Warren Bridge Corpora-
tion, have induced them to propose a compromise of the
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whole controversy ; and they express their readiness and
desire to accomplish so desirable an object upon the
most reasonable and liberal conditions.

Messrs. Jarvis and Greenleaf appeared before the
Committee, as advocates for the petitioners, and submit-
ted a great variety of considerations and arguments in
support of their request. Mr. Dutton appeared in behalf
of the Remonstrants of Charles River Bridge. The
West Boston and Canal Bridges were not represented
before your Commitee.

The subject referred to your Committee is one of great
importance and deep interest to a large portion of the
citizens of the Commonwealth, as well as to the State
itself in its sovereign capacity. The erection of an ad-
ditional bridge between Charlestown and Boston, in the
vicinity of Charles River Bridge, has for years past been
a subject of much and protracted legislation. Seldom
has any subject, apparently so local and private in its
character, excited so much legislative debate, so much
legal discussion, and, perhaps, so much popular feeling.
The adverse interests, and conflicting rights of the pub-
lic and of individuals, have served to embarrass the sub-
ject in every stage of its progress, from its origin down
to the present time, and to involve it in difficulties of a
serious moment to the whole community. It has divi-
ded the opinion of wise counsellors and learned judges;
and the great questions involved in its issue, your Com-
mittee conceive remain undecided by any tribunal, leg-
islative or judicial.

The petition of Messrs. John Skinner and others, in-
habitants of Charlestown, for permission to build a bridge
across the Charles River, between the town of Charles-
town and the city of Boston, in the vicinity of the Charles



MarchWARREN BRIDGE.

River Bridge, was first presented to the Legislature, at
its June session in 1823. At the succeeding session, (in
January, 1824,) they had leave to bring in a bill, which
was referred to the next General Court. This hill pro-
vided for the same rates of toll as was established for
Charles River Bridge. At the June session of 1824, the
subject was brought forward, but no special action was
had at this time. In January, 1825, the petition and
documents accompanying it were again called up and
referred. The bill of 1824 was also taken up, but final-
ly referred to the next session, (June, 1825,) when an
order of notice issued, returnable the following session,
(January, 1826.) At this session of the Legislature, the
petitioners came forward, and in their petition proposed
to build, First—A Free Bridge by subscriptions, and
when built the same to be maintained by the counties of
Suffolk and Middlesex. Second —A Toll Bridge, which
should become free when they should have reimbursed
themselves the expense.

After a full investigation, the Joint Committee to

whom the subject was referred, reported that the peti-
tioners should have leave to ivithdraw. But this report
was subsequently recommitted to the same Committee,
with instructions to report a statement of facts, and opin-
ions upon questions of law, arising in the case. This
was done by the distinguished Chairman of the Com-
mittee, Mr. Hoar, a man of professional eminence and
great legal attainments. The report was accepted by
the Legislature, and no further progress was made at this
session.

In June, 1826, the following session, the petitioners
again presented their petition, and submitted the four
following proposals:
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1. To build a Bridge free of toll.
2. A Bridge free for foot passengers only.
3. A Bridge, to receive half the tolls taken at Charles

River Bridge, until enough should be raised to pay the
costs of erection and the interest of the money expended.

4. The same rate of toll as Charles River Bridge,
until all expenses are reimbursed, and a fund of $30,000
raised to keep it in repair after it shall become free.

An order of notice was accordingly issued upon this
application, returnable in January, 1827, when a more
full and elaborate hearing was had than on any former
occasion. The Committee to whom the subject was
submitted, reported than no sufficient necessity existed
for another bridge, but recommended that measures
should be taken by the State to purchase up all the fran-
chises of all the bridges over Charles River leading into
Boston. But notwithstanding the report of the Com-
mittee, the House gave leave to the petitioners to bring
in a bill. The bill incorporated John Skinner and oth-
ers, authorized them to build a Free Bridge over Charles
River, between Charlestown and Boston, and required
them to keep the same in repair.

The following very extraordinary provision was in-
serted in the bill: “ That if the proprietors of Charles
River Bridge shall, within sixty days after the passage
of this act, agree to surrender to the Commonwealth
from and after the 31st of December, 1831, the Charles
River Bridge, in good repair, and its appurtenances, and
shall, within the said term of sixty days, make and exe-
cute to the Commonwealth, and deliver to the Governor
thereof, such deed as he, with the advice of the Attorney
and Solicitor General, shall deem effectual and sufficient
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for that purpose, then the Corporation, created by the
act aforesaid, shall not erect the bridge,” &c.

This bill passed both branches of the Legislature ; but
the Governor refused to sign it, and returned it to the
House of Representatives, with his objections. The
principal objection of the Governor was, that the erec-
tion of a Free Bridge, in the immediate vicinity of Charles
River Bridge, must necessarily destroy the franchise of
that bridge, and be unconstitutional and void as a viola-
tion of its chartered rights. The bill was finally lost,
two-thirds of both branches of the Legislature not vot-
ing for the same after its return to them by the Governor.

The petitioners, however, again pressed their claim,
and finally the Legislature, by their act of March, 1828,
incorporated the proprietors of Warren Bridge, with
power to construct a bridge between Charlestown and
Boston, over Charles River. For the purpose of reim-
bursing the proprietors the expense of building the
bridge, the Legislature granted them the same rates of
toll as were given to Charles River Bridge. As soon as
the proprietors were reimbursed from the tolls for all
their expenses incurred, with five per cent, interest on

their investment, the bridge was to become the property
of the Commonwealth, and be surrendered in good re-

pair. Provision was made in the act for an exhibition
of the costs of the bridge, to the Governor and Council,
when completed, and an annual account of the receipts
and expenditures, under oath. The bridge was erected
and completed in December, 1829, and in less than five
years the tolls had paid all the expenses, indemnified the
original proprietors, and consequently became the pro-
perty of the Commonwealth.

Immediately after the passage of the act incorporating
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the proprietors of Warren Bridge, the Charles River
Bridge proprietors commenced a suit in equity against
the Warren Bridge Corporation, in the Supreme Judi-
cial Court, praying for an injunction to restrain them
from erecting the bridge. The court, however, did not
think proper to grant a process so summary as an in-
junction. In the meantime, the bridge having been
erected, the proprietors filed their supplemental bill
praying for general relief. The ground assumed by the
complainant, in the maintenance of the suit, was that
the grant of another bridge, by the Legislature, in the
immediate neighborhood of their bridge, would inevita-
bly impair its value, and that such grant was an infringe-
ment of their charter and a violation of their vested
rights, and therefore unconstitutional and void. Not-
withstanding the most elaborate investigation of the sub-
ject, and learned arguments of counsel, the court were
equally divided in opinion. A formal decree, however,
was rendered, and the case appealed to the Supreme Ju-
dicial Court of the United States, where the same is
now pending. -In the meantime, the Commonwealth
have been for nearly two years in the receipt of the tolls
from the bridge, and have accumulated in its treasury
the sum of $25,790 69 including interest.

The Committee have given this brief and imperfect
sketch of the history of this subject, in order to a better
illustration and understanding of their views.

Two very important and difficult questions were to be
settled by the Legislature, as a preliminary to the grant
of another bridge over Charles River.

Ist. Whether the public convenience and necessity
required another avenue between the town of Charles-
town and the city of Boston.

2
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2d. Whether the Legislature could authorise the erec-
tion of another bridge over Charles River, without a vio-
lation of their compact contained in their previous grants
to the proprietors of West Boston and Canal Bridges,
but more especially to the proprietors of Charles River
Bridge, who would experience by far the most serious
injury to their franchise, in consequence of the proximity
of their bridge to the one prayed for by the petitioners.

The first question was necessarily divided into two
heads of inquiry : 1. Whether any additional bridge was
needed between Charlestown and Boston. 2. If a new
bridge was needed, did the public convenience and ne-
cessity demand a Free Bridge.

Several interests were represented before the Legisla-
ture, in opposition to the prayer of the petitioners. Not
only remonstrances from the proprietors of the several
bridges, before mentioned, were presented, but all those
who were interested in the navigation of the river ap-
peared and declared themselves hostile to the measure.
A great variety of considerations were submitted to the
Legislature, upon the general question, whether the pub-
lic good required the new bridge prayed for. The Com-
mittee do not deem it necessary to detail all the facts
and arguments submitted upon either side. The petition-
ers contended that another avenue leading from Charles-
town to Boston, would greatly facilitate the necessary in-
tercourse between those ttvo places, enhance the value
of the property, and greatly promote the prosperity of
the city and town ; and that the increase of population
and business actually demanded another passage way.
Those who opposed the measure, on the other hand,
contended that the existing bridge was sufficiently con-
venient and commodious for all the necessary intercourse
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between the city and town; and they further represent-
ed, that the injury, which would result to the navigation
of the river, by placing any further obstruction across it,
and the consequent depreciation of a large amount of
commercial property, together with the loss which must
be sustained inevitably by the proprietors of the other
bridges, was more than sufficient to balance any conve-
nience that might accrue to that portion of the public
who had occasion to pass to and from Charlestown and
Boston. The second question also embraced two points
for the consideration of the Legislature. 1. How far the
grant of another Toll Bridge might be said to impair
their grants already made to the proprietors of the other
bridges over the river, and more especially that of the
Charles River Bridge. 2. How far the grant to erect a
Free Bridge might produce the same effect, and in eith-
er case render the act unconstitutional and void. These
two points, if not distinctly presented for consideration
in a divided and separate form, were evidently regarded
by the Legislature, throughout all their deliberations and
discussions of the subject. It was this view of the sub-
ject W'hich induced the Governor, in 1827. to refuse his
signature to the bill granting a Free Bridge. The strong
ground of his objection, and the basis of his principal ar-
gument, was that the grant of the right, and the conse-
quent erection of a bridge free of toll, in the immediate
vicinity of Charles River Bridge, must necessarily ex-
tinguish the franchise of the latter bridge, and was there-
fore an unconstitutional act.

The Legislature, after five successive years of delib-
eration and debate, seemed to have decided merely that
the public good required, and that they could constitution-
ally grant, the erection of another Toll Bridge between
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Charlestown and Boston. But whether the public con-
venience and necessity demanded a Free Bridge , or
whether the grant of such a bridge would be constitu-
tional, remains an open and undecided question. The
subject, in its present attitude, seems to demand a defin-
itive decision upon this important question, preparatory
to any direct legislative action.

The Committee approach this subject impressed with
the full force of its magnitude and importance, and any
views which they are called upon from a sense of duty
to express, they submit with great diffidence and distrust.

If the constitutional right to grant another Toll Bridge,
with the same rates of toll as the Charles River Bridge,

O f

is a question of doubt and difficulty, the right to estab-
lish a Free Bridge is not less so, in the opinion of your
Committee.

The Charles River Bridge Proprietors have always
hitherto rested their claim upon that article of the Con-
stitution of the United States which declares that no
State shall pass any law impairing the obligation of con-
tracts, and upon this ground they now seek relief from
the Supreme Court of the country. They contend that
their charter creates a compact between them and the
State, and that the grant of another Toll Bridge in the
immediate vicinity of their own, and accommodating the
same line of travel, is a violation of their vested rights.
They contend, also, that if the public convenience and
necessity required another bridge, inasmuch as it would
divert a part of the travel from their bridge, and dimin-
ish the value of their franchise, it was an usurpation of
their property by the government, for which they were
entitled to compensation. They rely upon the 10th ar-

ticle of the Bill of Rights, and upon a provision in the



1835. SENATE—No. 68.

Constitution of the United States, of similar import, de-
claring that private property shall not be appropriated
to public uses without just compensation theiefor.

That the charters of Charles River Bridge, and of the
other bridges, constituted a valid and subsisting contract
between the State and their respective proprietors, no-
body is disposed to deny. But as to the extent and lim-
its of those charters, and upon the construction of that
contract, a diversity of opinions prevails. It is said, that
although the grant to Charles River Bridge is a compact
between the State and the proprietors, yet it contains no
express covenant or agreement to prevent the State from
providing another avenue to facilitate the intercourse
between Charlestown and Boston, if the public good
should demand it; that in the absence of all express
stipulation, none can be implied ; that the Legislature
which made the grant never intended to divest the sove-
reign power of one of the most important attributes of
government—to provide at all times for the public exi-
gencies, and pass all law's necessary for the general wel-
fare and prosperity of the community ; and that no such
abridgement of power is to be raised by mere implica-
tion;—That whenever the public good demands the ex-
istence of any law, as guardians of the public interest,
and the representatives of the sovereign power, the Leg-
islature are bound to provide such a law :—That as the
depository of the sovereign power, and not having dele-
gated the right or authority to any tribunal to decide,
they are of necessity the sole judge of the public con-
venience and necessity, and that their decision is con-
clusive and not to be reversed by any judicial tribunal: —

That if in the exercise of this undoubted prerogative,
they pass an act for the general welfare, which may
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prove injurious to individual property, yet if it is so mere-
ly in its consequences, they are not responsible. That
clause of the Constitution, which provides an indemnity
for private property when taken for the public use, it is
said was intended to provide against the wanton and ar-
bitrary abuse of power in the Legislature, and to protect
the citizen from any direct usurpation of his rights.
That in granting and establishing another Toll Biiclge in
the neighborhoodof Charles River Bridge, they have not
directly infringed the charter or any vested rights of that
bridge. They have not seized upon its franchise, or in
any manner resumed or destroyed their grant by any di-
rect act of legislation, or divested the proprietors of their
just rights and privileges. It is admitted that the erec-
tion of the Warren Bridge may have the effect to reduce
the receipts of tolls at the Charles River Bridge ; but it
is merely consequential. In opening another avenue
which would accommodate the same line of travel, they
have not prohibited the proprietors of Charles River
Bridge from taking their accustomed tolls, neither have
they imposed upon the public any restraint to prevent
their passing that bridge, as usual. It is said that they
have not, by any act, even offered any inducements or
facilities which must necessarily divert the travel from
that bridge. The same tolls are established, and the
same tolls are to be paid, at the one bridge as the other.
Neither the Constitution or the public faith have there-
fore been violated.

These are the arguments now used to justify the Leg-
islature in its past acts. Whatever opinions the Com-
mittee may entertain of the force or truth of these views,
they do not deem it proper or respectful to express them,
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so long as the subject remains a matter of judicial inves-
tigation.

But the Committee would respectfully submit to the
consideration of the Legislature, whether the arguments
above urged, would sustain them in the erection of a
Free Bridge, or one with reduced tolls. Would the in-
jury to Chailes River Bridge, in such a case, be merely
consequential? Might not the injury be said to be the
direct, palpable and inevitable result of their own grant?
Might not their act be construed by the court to be a
material and mischievous disturbance, by the State it-
self, of the rights, immunities and privileges by them
previously granted to the proprietors of Charles River
Bridge ? It is true that they do not resume the grant,
but the obvious effect is totally to annihilate its value.
They do not prohibit or restrain the public from passing
that bridge, but they hold out every inducement to pre-
vent them. They do not compel by law, but may it not
be said that they hold out the allurement of interest?
They authorize the construction of an avenue equal in
accommodation, if not superior, and invite the public to

improve it, by making it free. They do not say to the
Corporation that they shall take no toll, but they say to
the public that they need not pay any. Passengers may
pay toll to the Charles River Bridge, as a gratuity, but
an act of the State has provided a way whereby they can
be relieved from all obligation.

If, as the petitioners contend, the Charles River
Bridge Corporation have no exclusive rights beyond the
length and breadth of their bridge—no other right than
to take toll from all those who choose to cross the river
within the limits of their planks, are not the government
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equally bound by their grant to do no act either to re-
strain that right or influence that choice ?

But, supposing all constitutional scruples to be over-
come, and independent of all regard to the rights of
Charles River Bridge, the question of what the public
convenience and necessity requires, might be difficult to
settle at the present moment. Your Committee are un-
able to perceive why the burden of tolls should be re-
moved, at the public expense, from that portion of our
citizens who pass and repass Charles River, between
Boston and Charlestown, while all who visit the city
from Cambridge, Brighton, and the surrounding country,
are subject to this imposition. If the public conven-
ience and necessity demands a free ingress and egress for
the inhabitants of Charlestown, and of that section of the
Commonwealth which pass through Charlestown, in their
intercourse with the city, the like convenience and ne-
cessity demands the like facility by the way of Cam-
bridge, Brighton, &c. It is neither reasonable or just to

impose upon the citizen who must necessarily pass over
West Boston and Canal Bridges, or the Western Avenue,
the customary duty of toll, and at the same time afford
the most ample relief to such whose business or conven-
ience may direct them through Charlestown. The ex-
tensive agricultural, manufacturing and travelling inter-O' o o
est, in the counties of Worcester, Hampshire and Berk-
shire, can hardly be supposed to acquiesce in such an
unequal dispensation of the public favors.

B the State begin to extend their bounty in one in-
stance, it would be well to consider where the system,
once commenced, would be likely to end. The sover-
eign ought to provide for the wants and necessities of all
its citizens, with an impartial hand. The State are not
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probably prepared to commence a new era in legislation,
and adopt or execute the magnificent scheme of extin-
guishing all the franchises in the Commonwealth. If
the system is once commenced, however, your halls of
legislation must be open to relief from every toll bridge
and turnpike in the land.

The Committee, however, do not mean to say that
the reasons for according to all the citizens the free en-
joyment of the several avenues between the country and
the city, are applicable in their full force to every bridge
or turnpike in the State. Public as well as private
business makes the metropolis the frequent and univer-
sal resort of all the inhabitants. A common interest is
therefore created and felt by every citizen to have a free
and easy access to the city of Boston.

The petitioners say that the time has now arrived
when all those who sought the erection of the Warren
Bridge, expect relief from tolls. They strongly intimate
that the good faith of the Legislature is in some measure
pledged for their relief. They seem to state in their
petition, as a point conceded, that the Legislature, in
passing the act incorporating the Proprietors of Warren
Bridge, with the right to take toll till they were reim-
bursed, ultimately intended to make the same free.

The Committee have recurred in vain to the history
of legislation which resulted in the grant of the Warren
Bridge, to find any assurances for such a hope. On the
other hand, they have been unable to discover the least
shadow of inducement, held out any time by the Legis-
lature, to justify the petitioners in the indulgence of any
such expectations. Every overture made by the peti-
tioners to build a free Bridge, was repudiated by the
Legislature. The only Bill for a free Bridge ever en-

-3
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tertained by the House or Senate was finally rejected,
and mainly because it provided for afree Bridge. Again,
the original petitioners alleged, and strenuously contend-
ed, for the public necessity of a new Bridge, on the
ground that the old Bridge was not sufficiently ample
and commodious for the public travel ; that the increase
of business and population demanded another passage
way, which would accommodate passengers who wished
to pass from Charlestown Square to the westerly part
of Boston ; and that such additional avenue would re-
lieve the public travel from the obstructions occasioned
by the frequent raising of the draw at the old Bridge.
The proprietors of the Warren Bridge in their answer
to the Bill in Equity expressly aver, that, “the sole intent
of their Corporation in erecting said Bridge, was to fur-
nish another, and more safe and convenient avenue for
the accommodation of the public. ,, It was for reasons
like these, and not with a view to “relief from tolls,”
that must have influenced the Legislature to authorise
the erection of a new Bridge. If not so, why did they
confine their grant to a toll Bridge, paying the same rates
of toll as the old Bridge ?

The petitioners deny the right to the Legislature to
impose a transit duty upon them, on the ground that
the Bridge has now become the property of the Com-
monwealth, purchased by the common fund, and there-
fore is a common highway to which all the citizens have
a common right. To this argument, the Committee
have bestowed all the attention which their limited time
and means would allow. If the petitioners mean to say
that here is any inherent, unalienable right, above all
laws and the Constitution, the Committee can only say
that it is a doctrine they can neither acknowledge or
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subscribe to. The right to construct and maintain all
public highways, is a prerogative of the sovereign power
the world over; and the right to direct how, when, and
by whom, from time to time, all public highways shall
be made and supported, has been too long exercised in
Massachusetts to be questioned at this late day. If this
be the construction of petitioners of their rights, they
are asking of the Legislature a boon which it never had
to give, and they might find a more immediate relief in
a resort to their natural rights.

But perhaps the petitioners mean to admit the strict
right, but deny the propriety of its exercise, as unjust
and oppressive. The Committee can only say, in an-
swer, that all writers on national law concur that gov-
ernment may very justly oblige all those who enjoy the
use and receive the advantage of public highways, to

contribute to their erection and support. That the trav-

eller, for whom a commodious conveyance is provided
for himself and property, may be justly subject to tolls.
But if they rest their claim to relief upon the ground
that the tolls paid by them, in the present case, are more
than adequate to the support of the highway, or Bridge
in question, and only mean to deny the justice or reason
for continuing such tolls, the only answer the Committee
can make, is the one repeatedly urged by the petitioners
on former occasions to the Legislature itself, in their
controversy with the Charles River Bridge, that the
Legislature are from the necessity of the case, sole
judges of what the public convenience and necessity re-

quires. If they think the public good demands the con-

tinuance of tollage, or a transit duty of equal amount, on

alt the avenues which lead to the City of Boston, with
a view ultimately to relieve the public at large, who from
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their common and frequent intercourse with the Metrop-
olis, have a common interest in its reduction, the peti-
tioners upon their own principles, hitherto assumed,
ought cheerfully to acquiesce. It is no uncommon case
of hardship. There is hardly a town in the Common-
wealth, who have not been obliged by the imperious
mandate of the sovereign, through its officers the Coun-
ty Commissioners, to make and keep in repair, some
public highway for other citizens than the inhabitants of
the town.

What course the Legislature ought to pursue to rem-
edy the grievance complained of by the petitioners, and
at the same time do equal justice to all the citizens of
the Commonwealth, is a question of great embarrass-
ment and difficulty to your Committee. They entertain
no sanguine expectation that any plan, which they could
suggest, would reconcile the conflicting interests and
opposite views of the different portions of the commu-
nity. They believe, however, that no scheme could be
recommended with any prospect of favor, which did not
contemplate the ultimate extinguishment of the fran-
chises or reduction of the tolls of the other bridges and
avenues leading into Bosten, over Charles River.

The Commonwealth, it is well known, has the rever-
sionary interest in all the bridges leading to the city of
Boston, over Charles River. According to the condi-
tions of their several chatters, the Charles River Bridge
will become the property of the State in 1856, and the
West Boston and Canal Bridges in 1879. It has been
a favorite project with many to purchase up the out-
standing terms of these charters; and thus placing them
at the absolute disposal of the government, the Legisla-
ture could devise and adopt more active and speedy
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measures for a partial, if not total, extinction of the
tolls of all the bridges before mentioned. This plan,
or one of similar features, is certainly the most obvious
means of overcoming the many difficulties which encom-
pass the subject, and it seems to the Committee to be
the only one, that is not invested with objections of a
most formidable and even insuperable character.

Your Committee, therefore, entertaining these impres-
sions, have bestowed the most attentive consideration
upon the memorial of the Directors of Charles River
Bridge, for a compromise of all their interest with the
Commonwealth. They have felt disposed to regard
with favor this offer of the Directors, and to recommend
to the Legislature an equitable arrangement of the
whole dispute, with the proprietors of that Bridge,
which, if carried into effect, would have the merit at
least of ending an unfortunate and unpleasant contro-
versy between the sovereign and its citizens.

If this controversy was at this moment judicially
settled in favor of the legal or constitutional right of the
Legislature to incorporate the Warren Bridge, it would
leave the subject invested with almost all its attendant
difficulties. The political right, or, as it is sometimes
termed expediency, would present itself to the Legisla-
ture with all its intrinsic force, accompanied by a great
variety of considerations of policy and justice.

The Constitution, in providing that the government
shall not appropriate private property without compen-
sation, does but impose a rule of common honesty and
justice. Aside from all constitutional provisions, the
principles of natural equity and justice would forbid the
least interference on the part of the constituted author-
ities of the government with the property of the propri-
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etors of Charles River Bridge, even for the public con-
venience, without indemnity. It may be true, by the
rules of legal interpretation, that in matters of a public
and common right, what is not expressly granted is
withheld. It may be true that the Legislature are not
foreclosed, in their charter to Charles River Bridge,
from passing any act which the wants of the community
at any time might demand. As depositories of the sov-
ereign power, they may not have excluded themselves
from the exercise of that essential attribute of all gov-
ernment —the right to determine what the public con-
venience might require, and the right to pass all whole-
some laws to accomplish that object. Yet, in the exer-
cise of this power, the proprietors of Charles River
Bridge might have no reason to suppose, that, under the
authority to promote the public accommodation, no re-
gard would be had to its effect upon their property, in-
vested and acquired under an act of the same common
sovereign.

It could hardly have been in the contemplation of
either party, the State or the citizen, fifty years ago,
that the grant which authorised the appropriation of a
large capital in an enterprise, at that time of great hazard
and magnitude, and confessedly for the public good and
convenience, would be essentially impaired, by the
granting power, without compensation, although at a
subsequent period the business and population of the
country might demand a greater convenience.

It has been the almost unvaried policy of the Legis-
lature, from the infancy of the government, not to em-
bark the State in any scheme of internal improvement;
but to confide these great objects of public utility and
improvement to individual enterprise. Almost every
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channel of commercial intercommunication, of any con-
siderable magnitude, has been opened by associations of
private capital, under the authority and dictation of the
Legislature. It might be supposed, therefore, that the
public good required the encouragement of similar en-
terprises, and that a due regard to the security of pro-
perty invested in such objects, would be one of the best
means of promoting it.

The proprietors of Charles River Bridge, at the time
of their grant, might very justly have confided in a liber-
al and enlightened policy of the government, and be-
lieved that property invested under its authority and di-
rection, at one time, would not be wantonly sacrificed
to the supposed public good, at another, or the interest
of its owners be disregarded. The public good is inti-
mately concerned in a close adherence to justice, equi-
ty and good faith on the part of the government. Un-
der our institutions, the public may be said to be the
sovereign power, and the sovereign power the public,
where the majority at all times regulate, control and di-
rect. A scrupulous regard, therefore, to the public
faith, is a matter of common interest and concern.
Each individual, as he values his freedom, his happiness
and security, will seek with the utmost vigilance and
care, its most sacred preservative.

In the exercise of the sovereign prerogative to pro-
vide for the public necessities, all the citizens have in
almost every case a common and equal interest. Ihe
public interest can never require the sacrifice of private
property to the public uses, without an equivalent.
Whenever the public necessities demand an improve-
ment which in its consequences are necessarily and es-

sentially injurious to a pre-existing right or grant, a pro-
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per regard to an equal distribution of the burdens of the
citizens would require compensation. “This doctrine,”
says a distinguished jurist, “accords with the spirit of
our Constitution and the genius of our Government, and
is founded on the immutable principles of justice,
equally obligatory on governments as people. It leaves
to the government the right of determining what the
public good requires, and gives security to the citizen
against unequal contributions to that object. It main-
tains the faith of the government in its contracts with
and grants to the subject, without restraining the proper
use of the power in making improvements, which change
of times and circumstances may require. It does justice
to the public and the citizen.”

The merits of this controversy, between the State and
the proprietors of Charles River Bridge, must, in the last
resort, be adjusted by the Legislature, whatever may be
its legal result; and in the opinion of your Committee,
it had better be done now than delayed to a future day.

This Controversy presents one of those extreme ca-
ses, so near the middle line which divides the law of
private rights from the law of sovereign power, that it
would be better never to receive a judicial determina-
tion, hereafter to be quoted as an established precedent
of constitutional law and legal authority. A legal deci-
sion, sanctioned by the highest judicial tribunal known
to the country, upon a question of this character, must
necessarily lead to fearful consequences. “ Whether a
law,” says the learned Chief Justice of the Supreme
Court of the United States, “ be void for its repugnancy
to the Constitution, is at all times a question of much
delicacy.”

In the present case, to declare the act to incorporate
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the Warren Bridge unconstitutional and void, must lead
to one of two results :—Either such a decision must
have its legitimate force, and operate as a restriction
upon the State, in the exercise of that right which every
political community must exercise in providing for the
public exigences ; or, what is no less alarming, it would
be deemed an improper interference in the civil admin-
istration of the State government, and awake a spirit of
State pride and State jealousy, by no means auspicious
to the tranquillity and welfare of our common country.
On the other hand, a decision which should support in
full vigor the prerogative of the State, must necessarily
place a large amount of private property beyond the
remedial protection of the law. Such a decision, if re-
garded as an authority, and followed as such, must
eventually impair in a great degree, if not destroy, an
incalculable amount of capital invested under the sanc-
tion of the sovereign power, in numerous enterprises of
a public and useful character. Confidence would be
destroyed, and the citizen would feel that no further re-

liance was to be had, for the security of property, upon
the good faith and integrity of the government. Pub-
lic policy, therefore, as well as a due regard to justice,
seems to forbid, at the present moment, a compliance
with the prayer of the petitioners, and at the same time
to recommend and urge upon the Legislature, the pro-
priety of a speedy adjustment of the existing dispute
with the proprietors of the Charles River Bridge.

But, beside the demands of public policy and public
justice, there are equitable claims of the proprietors of
Charles River Bridge, which deserve grave consideration
by the Legislature, before they strike the fatal blow,
which must annihilate the last vestage of their property,

4
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and extinguish, forever, perhaps, the last hope of many
who have relied upon this resource as their only means
of pecuniary comfort and support.

The establishment of the Warren Bridge has evident-
ly withdrawn a large proportion of the tolls from the
Charles River Bridge, and already diminished and di-
rectly impaired the property of its proprietors more than
one half. The extent of this injury is easily estimated.
The Warren Bridge was to revert to the Commonwealth
when the proprietors should have reimbursed themselves
the cost and interest upon the capital invested, besides
paying all necessary charges. This has been accom-
plished in the short period of five years, and not less
than ,$lOO,OOO has been diverted from the income of the
proprietors of the old Bridge. The new Bridge has cost
the Commonwealth nothing as yet. It has cost its
original proprietors, who now as petitioners seek the
free use and enjoyment of it, nothing, except one per
cent, on the interest of the first costs of the Bridge.
And none of the petitioners have ever paid a fraction
more tax for its erection. If the expense of that Bridge
has been felt or borne by any one ; if any body has been
damnified it is the proprietors of Charles River Bridge.
It is in vain to say that the proprietors of the old Bridge
have no equitable claims to indemnity, because the re-

ceipt of its tolls has long since much more than defrayed
all expense and charges. There would be some weight
in this suggestion if the Corporation were the proprietors.
But the stock in this corporation has been in the mar-
ket, like other stocks, and changed owners times with-
out number in the course of fifty years. Most of those
who were proprietors in 1b29, when the Warren Bridge
was opened, paid the full market price of the shares,
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and have experienced as much depreciation of their
property as the original owners would, if the dividends
on their shares had never been more than a reasonable
income on their first costs.

The Directors of the Charles River Bridge, in accord-
ance with the request of the Committee, submitted as
the basis of a compromise, the four following proposi-
tions :

“ Ist.—Both Bridges may be united and given to one
Corporation, and the income divided. The State can
appoint a certain number of Directors, and require an
annual account of receipts and expenditures.”

“2d.—The State might give the whole income to the
proprietors of the old Bridge, on condition that they
should surrender what would be equal to one half of
their unexpired charter.”

“3d.—lf the State should not choose to derive any
income to itself, the net income belonging to the State,
might be applied to the reduction of the tolls, according
to a scale which should be ascertained and agreed upon.”

“4th.—lf the Legislature should deem it expedient
to adopt a more comprehensive plan, and purchase the
unexpired charters of the Bridges leading to Boston over

Charles River, &c. they express a willingness on their
part to sell their interest to the Commonwealth.”

The Committee have maturely considered the several
propositions submitted as the basis of a compromise.
They do not deem it proper to recommend to the Leg-
islature the adoption of the first proposition. To carry
such a measure into effect, the subject must be commit-
ted to an agency. The trouble of appointing such a

Board of Directors as is there contemplated—the ex-

pense of such a commission—the risk of their fidelity,
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and, withal, the time and trouble of settling an annual
account, not merely with the agents of the Common-
wealth, but with the partnership concern, are sufficient
objections to such a plan in the view of your Committee.

The second proposition in effect proposes to the State
to let or farm out the Warren Bridge to the proprietors
of Charles River Bridge for a given period, when both
Bridges should be surrendered to the Commonwealth.
The period suggested is one half of the unexpired term
of the Charles River Bridge charter, which would be
equal to a little more than ten years. The Committee
are not prepared to say that this offer to reduce the
term of their charter one half is or is not a liberal prop-
osition on the part of the Directors. But they cannot
recommend to the Legislature to part with the posses-
sion or control of the Warren Bridge for ten years or a
less term. The objections to such a course are obvi-
ous. The proprietors becoming mere tenants of these
Bridges would feel less solicitude in regard to their re-

pair and management. And beside, it would deprive
the Legislature of the power to afford a more speedy
relief to those who are interested in the reduction of the

The third proposition is a corollary of the first, and is
therefore objectional for the same reasons.

The Committee deem it more expedient for the Leg-
islature to adopt the last proposition, and purchase at
once the unexpired term of the charter of Charles River
Bridge. In arriving at this conclusion, the Committee
have not been unmindful of the interests and wishes of
the petitioners. The supreme and absolute control of
all the avenues between Charlestown and Boston, by the
State, would remove some of the most formidable obsta-

tolls.
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cles to their freedom or relief from toll, and misht, inO >

comparatively a brief period, result at least in a conside-
rable reduction of the tolls of all the bridges leading to
Boston over Charles River. The sum to be paid for the
purchase need not necessarily be any considerable tax
upon the Treasury. Whatever sum was appropriated
might be very soon refunded in annual instalments by the
receipts from the tolls. As similar negotiation might
be made on very advantageous terms, it is presumed,
with the other bridges and avenues to the city, as soon
as the State should have secured the absolute control of
the passage ways between Charlestown and Boston. All
conflicting claims would then be extinguished, and the
Legislature left free to adopt a general system of relief.
The income of all the bridges might be made available,
not only to pay for their purchase, but for a gradual re-
duction and final extinction of all toll.

The grievances of the petitioners may thus be reme-
died, and the great interest of the public not disregarded.
The annual nett income of both the Warren and Charles
River Bridges is now about $21,000. The nett income
of the Charles River Bridge averaged for the four years
preceding the erection of the Warren Bridge, a little
more than $17,000 per annum; the average nett in-
come for the six years succeeding the opening of the
Warren Bridge was $6,850 annually.

The charter of Charles River Bridge will expire in
a little more than twenty-one years. An annuity of
$17,000 for twenty-one years would be worth, at the
present time, $199,988 GO, and an annuity of $6,850 for
a like term, would be worth $70,656 00. The increase
of business and population for twenty years to come
must necessarily add to the value of the annuity by an
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increase of tolls. The value of their interest in the
bridge is however differently estimated by the proprietors,
as will appear by the document submitted by them to
your Committee, hereto annexed, and marked [A.]

The Committee do not recommend any specific sum
to he offered to the proprietors by way of adjustment.
The present contest with them is evidently an unequal
one. It is the sovereign contending with the citizen,—a
contest of the many against the few, where power is
likely to he felt, and right may easily be forgotten. The
facts submitted by the Committee must enable each
member of the Legislature to determine for himself what
is justand equitable. That amount which, under all the
circumstances of the case, he would think he ought to
receive, were he a proprietor, would be deemed reason-
ble; and no better standard of justice or moral rectitude
can be adopted than such a rule affords.

The Committee will only add, that if a sum wholly
inadequate is offered it would be likely to be refused ;

and such an offer would only serve to dishonor the record
with an act of selfishness and injustice unworthy of the
character of a free and enlightened legislature.

Upon a full consideration of the whole subject, there-
fore, the Committee report, that so much thereof as re-
lates to the several petitions of the town of Charles-
town, and others, together with the several remonstran-
ces of the Directors of Charles River, Canal and West
Boston Bridges, be referred to the next General Court.

Upon so much of the subject as relates to the memori-
al of the Directors of the Charles River Bridge, they re-

port a Resolve which is herewith submitted.
By order of the Committee.

GEO. A. TUFTS,
Chairman.



RESOLVE

Authorizing the Lieutenant Governor to take a Deed of
Charles River Bridge.

Resolved. That His Honor the Lieutenant Governor
be, and he hereby is, authorized to receive and accept,
in behalf of the Commonwealth, from the proprietors of
the Charles River Bridge, such a deed as he. with the

O 7

advice of Council, shall deem effectual and sufficient for
the purpose of the conveyance and surrender of the said
Charles River Bridge to the Commonwealth ; and all the
said proprietor’s real estate, and other appurtenances
connected with said bridge, necessary and convenient
for the improvement and enjoyment of the same ; provi-
ded, the said proprietors shall elect to make such surren-
der of their bridge in good repair, and execute and de-
liver such deed on or before the first day of May next.

And upon due execution and delivery of such deed, His

eommontotaltjj of jHassartjusnts.

In the Year of our Lord One Thousand Eight Hundred
and Thirty-Five.
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Honor the Lieutenant Governor is hereby further au-
thorized to deliver a good and sufficient bond, to be ex-
ecuted by the Treasurer, for, and in behalf of the Com-
monwealth, to pay said proprietors the sum of

in equal annual instalments, the
first payment to be made on the first day of January, in
the year of our Lord one thousand eight hundred and
thirty-six, and the succeeding payments on the first day
of January for each and every succeeding year.
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[A.]

From the best estimate we can make, the stock of the
Charles River Bridge cost the present proprietors three
hundred thousand dollars. There are one hundred and
fifty shares, and for some time, previous to the petition
for another bridge, the shares were above two thousand
dollars, and we find, on looking back, that more than
twenty years ago, they were between eighteen and nine-
teen hundred dollars a share. Not one original subscri-
ber is now among the stockholders. It was for many
years a stock much sought for, and often changed hands.

If there was no other bridge between Boston and
Charlestown, and the exclusive right was not disputed,
the shares of the Charles River Bridge would be worth,
in the market, twenty five hundred dollars a share, ac-

cording to the best judgment we can form.
Taking however, the actual cost to the present pro-

prietors, and applying the rate suggested by us, as the
basis of a compromise, for one half the value, the sum
would be one hundred and fifty thousand dollars, which
the proprietors would be willing to receive upon a sur-

render of their charter. If the exclusive right in the
present proprietors should be established by the Supreme
Court, the bridge would be worth something more than
three hundred thousand dollars.

We beg leave to suggest another mode of compro-
mise, founded upon the same basis, and which, perhaps
may be more acceptable than the preceding one. It is

5
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this: The charter has about twenty one years to run,
when it will revert to the Commonwealth. If the Leg-
islature would give to the proprietors of Charles River
Bridge the direction and nett income of both bridges for
eight years, they would consent to surrender their char-
ter at the end of that time.

These propositions we are authorized by the Proprie-
tors to make, not specifically, but by a general authority
to make a compromise, subject only to their final ratifi-
cation.

We are, respectfully, &c. &c.

P. C. BROOKS,
WARREN DUTTON.


