
SENATE....:No. 59.

House of Representatives, Jan. 9, 1835.

The Committee to whom was referred the petition
of Elijah Blake and eighty others, inhabitants of Spring-
field ; and the petition of Abijah White and fifty others,
inhabitants of Watertown, praying for the repeal of the
law of the last session, relating to Gaol Limits, and also
the order of this House of Jan. 23d, on the same subject,
report a Bill.

Per Order.

GEORGE ASHMUN.
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1 Be it enacted by the Senate and House
2 of Representatives, in General Court assembled, and
3 by the authority of the same, That the act of the year
4 eighteen hundred and thirty-four, chapter two hun-
-5 dred and one, entitled an Act enlarging the Limits of
6 the several Gaol Yards in this Commonwealth, shall
7 not affect any proceedings upon any executions issued
8 upon judgments which have been, or hereafter may
9 be recovered upon contracts made previous to the

10 passing of said act.

House of Representatives, March 3, 1835.

Passed to be engrossed. Sent up for concurrence.

L. S. CUSHING, Clerk.

In the Year of our Lord One Thousand Eiffht HundredO

and Thirty-Five.

AN ACT

In addition to An Act enlarging the Limits of the several
Gaol Yards in this Commonwealth.
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[Reported by a Select Committee, consisting of Messrs. Jenks, Lunt and J‘
A. Shaw ]

The Special Committee of the Senate, to whom was re-
ferred a Bill from the House of Representatives, en-

titled “An Act in addition to 4 an act enlarging the
Limits of the several Gaol Yards in this Common-
wealth,’ ” have considered the same, and ask leave re-
spectfully to submit a

This Bill, though represented by its friends, with some
plausibility, as a measure intended merely to remove from
a previous law its retrospective character—as being
quite innocuous in its substance and tendency, &c., is,
nevertheless, in the opinion of your Committee, fraught
with concernments of vital importance, involving matters
that very materially affect the liberties as well as the in-
terests of the people.

The efforts of philanthropists, for many years past,
have been actively engaged in affording relief to human
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In Senate, March 18, 1835.

REPORT.
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misfortune, under all its varied forms—and especially in
softening the rigor of those laws, which had, hitherto,
acquiesced in, or authorized, the abridgment of personal
liberty, for causes not criminal. After an entire age of
discussion, and the introduction, by degiees, of a milder
and more benignant course of legislation, the system of
“ imprisonment for debt”—for mere debt—came to be
regarded as one of those abuses, which should have long

O 1 o

since shared the fate of other relics of ruder times.
At the last sitting of the General Court, a measure

was adopted, the effect of which, in some small degree,
was to annul this harsh practice ; and your statute book
now exhibits an act, which, though its details be not all
that philanthropy might desire, bears nevertheless a title.
of great liberality—implying that the idea of abolishing
imprisonment for debt, may, at no distant day, be ex-
panded and ripened into an established sentiment—that
the act entitled “ an act to abolish imprisonment for
debt,” may yet justify its name by the character of its
provisions—and that the paltry sum of ten dollars may
not always be deemed the legalized price of the person-
al liberty of a freeborn American citizen !

Through this measure, it is true, so far as it extended,
a modicum of relief was furnished to those unfortunate
citizens whose personal liberties were endangered by
reason of liabilities valued at ten dollars and upwards.
But by far a more numerous class of citizens, which this
measure did not reach, yet remained exposed to oppres-
sion. It was for the humane purpose of mitigating the
severity of a custom liable to great abuses, that the
Legislature, at the same session, passed an act enlarging
the limits of the several gaol yards—so that an unfortu-
nate, but honest debtor, possessed of character sufficient
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to command friends, might no longer be shut within the
cells of a prison, or restricted to a range of “ fifty rods,”
at the will of his creditor. That act provides for the
extension, from and after its date, of the limits of the
several gaol yards, “ so as to comprehend all places
within the actual boundaries of the city or town in which
such gaols are situated.”

Your Committee have ample reason to believe that
this beneficent enactment was received with great satis-
faction by the people at large. On the application,
however, of some four score persons in one town, and of
some four dozen in another, as is said, it is now proposed
to rescind the merciful features of that act, and to restore

the odious operation of former laws, whereby a portion
of the children of misfortune and wretchedness may
again he brought under the scourge of persecution.
Your Committee will not yet believe that upon the mere
solicitation of so very few individuals, belonging only to

two towns in the Commonwealth, the Legislature will
consent to abrogate a statute so vastly important to the
great body of their constituents. Nor can they admit that
the people of Massachusetts yet desire or expect, much
less demand the adoption of a measure so directly tend-
ing to arrest the progress of benevolent and liberal prin-
ciples.

The inquiries made by your Committee into the rea-
sons urged by the applicants for this measure, have pro-
duced no satisfactory result —in fact, the petitions them-
selves, and the names of those who are said to have pre-
ferred them, have not yet come within the reach of your
Committee, although a message to that end was trans-
mitted some days since to the House of Representatives.
Your Committee, therefore, not being in possession of
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the special arguments whereby the expediency, or pro-
priety, or justice of this project may be shown and sus-
tained, can take into consideration only those general
views, which, they understand, have been presented else-
where in its behalf.

A principal plea for the adoption of this bill is said to
be founded in Art. 1, Sec. 10, of the United States Con-
stitution, a clause of which prohibits the States from
passing any law “ impairing the obligation of contracts.”
It is alleged that, to grant relief to persons subjected to
the infliction of severe penalties, is an infringement of
the prohibitory clause above cited ; and it is gravely add-
ed, that every person who fell in debt prior to a certain
date, did thereby pledge his personal freedom in part se-
curity for the payment thereof.

The true meaning of the clause upon which so much
stress has been laid by the advocates of a rigorous poli-
cy, as your Committee humbly conceive, has been great-
ly mistaken, or wilfully perverted. In the understand-
ing of your Committee, the constitutional interdict in
question has reference solely to the passing of laws
whereby parties to contracts should be absolved, with-
out mutual consent, from the fulfilment of solemn obliga-
tions, duly expressed—and not to the passing of laws af-
fecting the implied conditions of “contracts.”

Now, if the argument be admitted, that to indulge an
impoverished captive with a few yards, or rods, or acres
of space wherein he may exercise locomotion, be uncon-
stitutional because it deprives the creditor of a portion
of his rights, namely, of his control over the animal
shape of the hapless debtor, it must also be admitted
that the measure of this control should be graduated by
the condition of the laws as they may be ascertained to
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have existed at the making of the contract. So that, to
determine the strength of such alleged obligation, re-
course must be had to the statutory penalties extant at
the precise date of the contract. It is evident then,
if the ground here assumed be tenable, (so various
and numerous have been the provisions regulating gaol
limits, and prescribing terms of incarceration, within the
last twenty years, or period comprised in the statute of
limitations,) that great difficulty must ensue, in defining
the rights of a creditor as they may be supposed to have
existed at different periods—and great consequent confu-
sion in the proceedings of civil tribunals. There is a
manifest absurdity in this overstrained interpretation of
the language of the federal constitution ; and the injus-
tice of the doctrine, which would give the clause in
question this construction, will clearly appear when con-
trasted with the truly noble and equitable declarations of
our own Bill of Rights—which, in the very outset, sol-
emnly pronounce the liberty of the citizen to be inalien-
able ; and forbid the infliction of infamous punishments
without trial by jury.

In utter contravention and defiance of these constitu-
tional safeguards it must be, that the privilege of seiz-
ing, and holding in durance, the person of a debtor, can
be claimed as a right, or remedy, pertaining to the pos-
sessor of a mere pecuniary demand. No actual consti-
tutional “ obligation ” is weakened then, by denying to

superadd such a prerogative—repugnant to every princi-
ple of republican liberty—to the ordinary and clearly
specified sureties by which the creditor may lawfully and
reasonably surround himself. No man, in this free Com-
monwealth, can of his own accord take upon himself
the condition of a slave, or sell himself into bondage.

2
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No man can wilfully and legally part with his personal
freedom. It is not to be transferred or abandoned, vol-
untarily. The right of “ enjoying and defending” it,
is guaranteed by the Constitution to every citizen not
guilty of crime.

It cannot be then, that an enlightened government will
indirectly countenance, much less openly sanction any
species of commercial intercourse, which permits the
surrender of individual freedom as a forfeiture for the
non-fulfilment of a pecuniary obligation. What man
who enters into mercantile or financial transactions with
his fellow man, on a condition so meanly mercenary on
the one hand, and so degradingly abject on the other,
deserves the peculiar toleration or encouragement of a
magnanimous legislature ?

The enlargement of the gaol limits divests the prac-
tice of imprisonment for debt, in a great degree, of its
punitory and vindictive character. Though cases may
occur, amidst the vast amount of suffering for which this
practice is accountable, wherein the creditor is enabled
to wring from the debtor, or his friends, the price of his
demand—yet the experience of every community, where-
in this mode of coercion has been adopted, proves con-

clusively, that the evils arising to society therefrom, infi-
nitely outweigh all discoverable advantages. The
researches of philanthropists on this point have result-
ed in the accumulation of facts developing these conse-
quences beyond the possibility of doubt or cavil.

If imprisonment for debt—close restriction of the
living body to a tomb of stone and iron, be not actual
“ punishment ,” within the meaning of the constitutional
inhibition—punishment, too, imposed at the discretion,
and almost according to the measure—as he may be
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moved by impulses of cupidity, or of vengeance—of the
party professing to be aggrieved—then your Committee
confess their inability correctly to define or comprehend
the signification of that term. If, moreover, such pun-
ishment be not “ infamous ” also, in a like sense, as
well in its influence upon helpless and unoffending de-
pendants, as in its results to more immediate victims—-
then is your Committee again at fault, and again mis-
taken in their experience and observations in the pre-
mises. Yes! too true is it, that in almost every com-
munity, shame and ignominy are invariably attached, as
it were by common consent, not alone to the accidental
and penniless tenant of a jail, but to his friends, his re-
latives, his family, his children. Guilt, of some shade,
is implied in the very circumstance of imprisonment;
and if guilt, punishment—yea, infamy! To assume that
the Constitution of Massachusetts recognizes any pro-
cess whereby misfortune is distorted into crime, is a libel
on that sacred instrument. Its framers contemplated no

such doctrine.
But the advocates of imprisonment for debt usually

affect to disclaim the interpretation which we have here
stated. They will allow however, that their only legiti-
mate design is to have the debtor forthcoming, to abide
the final action of the law—that security, and not pun-
ishment, is their chief object. Even in this view of the
case, your Committee can discern no propriety in, nor

reason for, confining the body of a delinquent, by means

of a granite dungeon, or an iron cage, as though lie weio

a condemned malefactor, or a beast of prey—especially
when such debtor shall be able to furnish reasonable se-

curity, of another description, to the end alleged.
An admirable commentary upon the constitutional



MarchGAOL LIMITS.

doctrine just considered, is furnished in the brief extract
below cited, from the last annual message of Governor
Davis. True, this quotation more immediately referred
to the arrest and confinement of persons suspected of
lunacy; but it is adapted with equal, if not greater force
to the policy now under discussion. “As personal free-
domsays the late Chief Magistrate, “is the highest
and most precious civil right, it should not be abridged
for light causes. It is worthy of consideration, whether
a citizen shall be deprived of his liberty by a judgment
of court, without the intervention of a jury. This right
is of higher importance than the title to property; and
that [the title to property] is esteemed too sacred to be
decided without the right to such an appeal.”

There is another aspect in which this attempt partially
to revive the vandal usages of an iron age, must appear
peculiarly repulsive to candid and honest minds. It pro-
poses to establish certain distinctions which are wholly
incompatible with every principle of moral justice and
of political equality—condemning one man to be despoil-
ed of his liberty, and protecting another against such
doom; while the only difference between the two is,
that the one chanced to fall in debt on a given day of a
certain month, the other became indebted on the day
subsequent ! Will the lawgivers of a civilized State tol-
erate so glaring and cruel an absurdity? Yet such must
be the practical operation of the bill referred to the con-
sideration of your Committee.

We might recur to the annals only of the present cen-

tury, for voluminous evidence of the happy advancement
of those principles which do honor to the better nature

of our species. We might even allude but slightly to

what has been accomplished within our own Common-
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wealth, during the existing generation, for proof of the
fact that the spirit of the passing age is essentially full
of kindly sympathies, desiring the alleviation of human
calamity, and laboring for the general melioration of the
condition of mankind. But we need not take even this
brief retrospect—we need not carry our observations
hack beyond the history of the present session of the
General Court for ample testimony to this end.

The measures introduced in behalf of the remnants
of our revolutionary armies—the provisions in relation
to lunatics, and even to criminals—the propositions for
repairing private injuries arising from popular tumults—-
the resolves passed in this body declaratory of its senti-
ment respecting national wars—the subject of abolishing
the punishment of death—all bespeak, for the character
of the time, a degree of liberality and humanity never
before equalled.

Moreover, the progress of honorable principles may
be seen in the increased encouragement afforded by the
Legislature to various institutions, scientific and literary,
as well as charitable. For what object ought govern-
ments undertake to promote the cause of education, to
take steps for the diffusion of learning and information
through every class, but to confer happiness on the peo-
ple ? If poverty, however, must, under any circumstan-
ces, be confounded with crime, and punished as such, is
it not cruel to provide the mind with knowledge that
may add keen and bitter sensibility to the consciousness
of penury ? Abstractly, it may be true, that “knowl-
edge is poweryet, experimentally, it must sometimes
be a painful sort of power—the faculty of discerning
the practical superiority of wealth—of perceiving the
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horrors, both naturally and legally entailed on indigence
—of realizing the pertinence of the poet’s remark ;

“This mournful truth is every where confessed—
Slow rises Worth, by Poverty depressed.”

In conclusion, your Committee would ask, why is it
that the grand enterprise now before this Legislature—-
the Revision of the Statutes—is adventured upon at all,
if this same Legislature is disposed to commence a re-
trograde march into the regions of barbarian darkness?O o

For what is this great work projected, but to efface
from the statute book the blots of which we now feel
ashamed ; and among those stains, what fouler stigma
do we behold, than that which confounds calamity with
crime ; which renders liberty—a precious inheritance,
purchased by blood—liable to be trafficked for lucre!

Wherefore, for these various reasons and objections,
your Committee are persuaded that this Bill ought not
to pass ; and they accordingly recommend the non-con-
currence of the Senate in the vote thereupon of the
House of Representatives.

For the Committee—

S. HAYNES JENKS, Chairman.


