
SENATE No. 64.

In Senate March 19, 1835.

Ordered, That the Committee on Rail-roads and Ca-
nals on the part of the Senate, be instructed to inquire
and report upon the expediency of repealing or modify-
ing the act in relation to petitions for acts of incorpora-
tions for Canals, Rail-roads and Turnpike Companies,
passed March 25th, 1833.

Attest.

CHAS. CALHOUN, Clerk.
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The Committee on Rail-ways and Canals on the part of
the Senate, to whom was committed an Order of the
19th inst., instructing them “to inquire and report
upon the expediency of repealing or modifying the
act in relation to petitions for acts of incorporation
for Canal, Rail-road, and Turnpike Companies, pass-
ed March 25th, 1833,” have considered the subject
of said order, and ask leave to submit the following

The Act referred to in the Order, requires that all
petitions for Canals, Rail roads, and Turnpikes, shall he
accompanied with a plan or map of the route, proposed
to be taken for such Canal or Road, and a profile which
shall showr the height and depth of the embankments
and cuttings; and also a detailed report of the character
of the soil, the mode of construction, and the estimated
expense. The Committee are of opinion that the facts,
here required to be spread before the Legislature or
their Committees, are indispensably necessary to their
wise and discreet action in the premises. The power
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In Senate, March 21, 1835.

REPORT:
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exercised by the Legislature in granting these acts of
incorporation, is one of the highest acts of sovereignty
—a power which even the Legislature can exercise
only in extreme cases. The Constitution expressly pro-
vides that a “ public exigency ” must exist before the
Legislature can take or authorize a corporation to take
the property of any individual without his consent.

But your Committee are at a loss to know how the
Legislature or their Committees, can judge correctly of
the public convenience and necessity, without having the
principal facts in the case laid before them ; and they
known of no facts in the case, more important than
those which relate to the face of country over which the
road is proposed to pass, and the probable expense of
constructing the same. To decide a question of public
convenience and necessity, all the advantages and dis-
advantages, all the benefits and injuries which would
arise, must be taken into the account; and in this ac-
count the articles of expense and safety of travelling,
are not to be omitted. The expediency of a road must
always depend in a greater or less degree, upon the
character of the country through which it is to pass.
Public good might require the construction of a Rail-
road, connecting two distant places, if the route were

feasible, and the expense of construction small, but if
natural impediments presented themselves, so as to ren-

der the expense enormous, and the travelling unsafe, the
public good might require that the road should not be
constructed. Now the feasibility of a route and the

probable expense can be determined otdy by the exam-

inations and surveys of a skillful engineer ; and to re-

quire the petitioners to furnish such surveys and esti-
mates, is only requiring them to furnish the Legislature
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and their Committees, with facts which are all impor-
tant to a just decision of the subject. Nor have peti-
tioners, in the judgment of jour Committee, any reason
to complain of hardships; they ask for the greatest
power which any corporation can exercise, or the Leg-
islature can grant,—the power of taking, without consent,
the property of others ; and the Legislature simply re-
quires them to make out their case. This is only requir-
ing of petitioners for Rail-roads, what is required of
every other class of petitioners.

Another consideration has great weight with your
Committee. The spirit of the Constitution requires
that the Legislature shall pass no law directly effecting
the property or rights of an individual, without first giv-
ing him an opportunity of being heard. This principle
was recognized by the framers of the Constitution; and
hence the practice of issuing Orders of Notice to per-
sons interested, was introduced by the Legislature which
was first elected under the Constitution. This practice
has been adhered to by every successive Legislature
from that day to the present time. But before the pas-
sage of the law of March, 1833, this principle of giving
notice, though adhered to in form, was to all practical
purposes, abandoned so far as petitions for Rail roads
were concerned. Petitions were sent to the Legisla-
ture, asking for power to construct a Rail-road between
two places, forty miles distant from each other; these
petitions were general; no particular route was designa-
ted. Or if surveys were referred to, the petitioners were
not willing to lie confined to these lines. An Order of
Notice on such petitions, published in one or more
newspapers, would be equivalent to none. The people
might sec the notice, but no one would feel himself in
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danger, because no one knew where the road would be
located ; or if any person appeared, he could be told at
once, that his fears were groundless, that there was no
certainty that the road would interfere with him; that
there were various routes, that the whole section of the
country was before them, and that they should do injury
to no one.

Neither individuals nor corporations could take no-
tice of such orders. One of the greatest inconveniences
arising from the construction of Rail roads, is that of
endangering public travel on common roads, by crossing
them'on the same level. In this question the whole
community are interested. But how can the town au-
thority appear and make objections if no one knows
where the road is to be located ? Notices on petitions,
thus general and indefinite, are almost entirely useless.
We might as well dispense with orders of notice alto-
gether, as to continue them under such circumstances.

Nearly connected with such petitions were the hills
which grew out of them. The Providence Charter is
a specimen of the rest. That act gave the corporation
authority to locate and construct a Rail-road, “ begin-
ning at or near the city of Boston, and thence to the
line of the State in Pawtucket or Seekonk, in the direc-
tion of Providence, in such a manner and form as they
shall deem most expedient.” But this is not all ; they
were not only authorized to lay out their toad where
they pleased, and take the land for its construction, hut
they were allowed to go beyond the limits of their loca-
tion t 0 g 0 any where, and take as much stone and
"ravel as they may think necessary. Such a power wc

believe has never been granted to any other class of
corporations. The first Turnpikes which were granted,
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had no such power. Their charters required that they
should locate their roads under the direction of the jus-
tices of the court of general sessions of the peace, or
be made to their acceptance. In some cases the Turn-
pike was located by the act of incorporation ; at other
times several intermediate places were distinctly men-
tioned. Many of these roads were in mountainous dis-
tricts, where there were but few inhabitants, and where
the land was of but little value. The precise location
in such cases could not have been material. But the
looseness which had, in some cases, crept into these
charters, induced the Legislature, in 1803, to pass a
general law, defining the powers and duties of Turnpike
Corporations. By the provisions of this act, it was re-
quired that no Turnpike charter should be granted until
a committee of the Legislature should go out and view
the route, and report their doings to the Legislature.
The charters granted subsequently to this act gave a
general location of the road. We believe that no in-
stance can be found, in which a charter for a Turnpike
contains authority so general and unlimited, as is given
in our Rail road corporations.

When the first Rail road charters were granted, we
had no experience on the subject. The Legislature had
deliberately refused to embark in these improvements,
and they were disposed to encourage individual enter-
prise, by giving them all the powers which were consis-
tent with the safety of the citizens. But in 1833, when
several of these undertakings had been commenced, and
the public had had more experience on the subject, the
Legislature, with equal deliberation, passed the act
■which requires that all future petitions for Rail-roads,
should be accompanied with a plan of the route pro-
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posed to be taken. This is only placing petitioners for
Rail-roads on the same fooling with all other petitioners;
and if they complain of this, they complain without rea-
son. 1 his law has been in operation for two years, and
no evil, so far as your Committee have been able to
learn, has ever been experienced. During the present
session several Rail-road acts have been reported, and
we have not heard of a single complaint from those ivho
have complied with the provisions of that law. The ope-
ration of the law has, in the estimation of the Commit-
tee, been salutary. It enables the Committee, and the
Legislature, to judge more correctly between opposing
and conflicting petitioners, and enables them to guard
more perfectly the interests of individuals and of the
public.

Experience has already taught us, that the power
conferred on these corporations may lead to serious con-
seopiences. In one case a Rail-road has been located
through a public burying-ground, and in other cases
these corporations have taken the property or infringed
upon the franchise of other corporations. Some of
these roads have already been constructed across the
great public avenues to the city, in such a manner as to

interfere with the common roads, and to endanger in
some degree the public travel. We do not, by these re-
marks, cast any imputation upon these corporations.
They have, we presume, kept within the limits of their
charters, and the faith of the government is pledged to
support and sustain them ; but in future, we think it be-
comes the government to exercise more caution in grant-
in" these acts of incorporation. The government should
maintain a liberal policy ; it should encourage public
enterprise ; but it should, at the same time, protect the
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citizen. The act in question will not impede the march
of improvement. It may prevent a premature effort, or
check a spirit of mere speculation ; but when public
convenience requires any Rail-road, and men are dis-
posed to embark in such an undertaking in earnest, we
believe that this act will prove no impediment. And
why should it ? These surveys must be made before
the road is located ; and your Committee think that it is
due to the public, that they should be apprised, before
the granting of the act, of the precise location of the
road. For these and various other reasons, the Com-
mittee are unanimous in their opinion, that the statute
of March 25, 1833, requiring surveys to accompany pe-
titions for Rail-roads and Canals, is wise in its provis-
ions, salutary in its operations, and ought not to be re-
pealed.

By Order of the Committee.

CHARLES HUDSON, Chairman.


