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To the Senate and House ofRepresentatives.

Herewith are transmitted for consideration eleven re-
turns of the election of Militia Officers, together with a
Report of the Attorney General, made in reply to ques-
tions proposed to that officer in reference to these re-
turns.

I respectfully ask the attention of the Legislature to
this subject, as one of grave importance ; and will only
add, that, in compliance with what appears to me to be
enjoined by the terms of the Constitution, commissions
have been issued to the officers certified by these returns

to have been elected.
SAMUEL T. ARMSTRONG.

Council Chamber, }

March 24, 1835. $

(KowmontoealtJj of JHassatljusetts.

MESSAGE.
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Boston, 21st March, 1835.

To His Honor Lt. Gov. Armstrong.

Sir :—I had the honor to receive, on my return from at-
tending to the Commonwealth’s business, at the Court of
Common Pleas in Ipswich, your letter of the 18th inst.,
covering certain Militia election returns from the Adju-
tant General’s Office, and requiring my official opinion
“ whether in these cases it is competent to the Com-
mander in Chief to refuse commissions to the persons
elected, and order new elections, or whether it is his du-
ty to commission the men ?”

To this important and debateable subject I have given
a very careful attention, and beg leave to submit to you
the opinion I have formed, with some of the grounds on
which it may be sustained.

I beg leave to premise that all these elections appear
to be correct in point of form.

The objection to issuing a commission arises, as I pre-
sume, out of the certificates accompanying the papers;
which certificates are supposed to prove the entire in-
competency of the persons elected to discharge the du-
ties of the office, and that this incompetency is owing
to the detestable vice of habitual intoxication.

It may also be taken as true—if these certificates are
admissible evidence—that the electors knew the fact at

the time of the election ; and it may thence be fairly in-
ferred that the election was made designedly to bring
the office and the institution, of which it is a part, into
disgrace and contempt.
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Nothing but an imperative command, in the constitu-
tion or the laws, can require any act from the Com-
mander in Chief, which should have the least possible
effect in furthering so reprehensible an object ; and it
would be with great reluctance that I should be brought
to an opinion that commissions to unworthy and disso-
lute persons can be required, under the seal of the Com-
monwealth.

The first question which presents itself, is, whether
the evidence of incompetency is legally and properly in
the case.

In considering this question, I will first attend to the
returns, by which it appears that Ichabod Richards is
elected a Captain, and Samuel Richards an Ensign of
Infantry, in the 4th Reg. 2d Brigade in the 6th Division.

The officer presiding at the election certifies that
“ they are both unfit men for the offices to which they
are chosen.” The Colonel commanding adds, “ they
are unfit to fill the offices to which they are elected,”
and in a letter of subsequent date confirms his former
suggestions, with additional particulars.

This information—it is to be observed—is altogether
exparte and gratuitous. It is not required hy any pro-
vision of law. It is not in the form of evidence under
oath. It was not taken with any notice to the party
whom it tends to implicate, and it contradicts the pub-
lic act of the electors, whose vote, according to the
principles of our government, is their attestation that the
person elected is in their judgment worthy of the place
to which they have elected him.

There is no express provision of the Constitution, nor

of any law existing at the time of this election, which

requires the Commander in Chief to receive this evi-
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dencc ; but on the other hand the 12th Article of the
Bill of Rights, in its spirit if not its letter, seems to re-
quire that it be rejected.

Evidence of this character is liable in its own nature
to very great abuse. It tends to impute crime, injure
character, and deprive a fellow citizen of what would
otherwise be his right, under circumstances which give
him no opportunity of meeting, contradicting or explain-
ing the charge. And although in this case we may
have not the smallest doubt that the information is
honestly given and is strictly true, coming, as we know
it does, from upright and honorable men, yet in deter-
mining a general principle and settling a great constitu-
tional question it is proper to consider it in all its bear-
ings, and examine its liability to do injury as well as its
tendency to promote justice.

If the Commander in Chief is to receive and examine
this evidence, and pronounce an opinion upon it, he is
to decide that the persons elected are or are not guilty
of a gross and shameful crime. He is to punish them
for that crime, if he is satisfied of their guilt, by depriv-
ing them of what would otherwise be their right. Heo O

is to publish their conviction in general orders, which
are to remain forever in the archieves of the State, and
be forthwith transmitted to the persons in any way con-
nected with these repudiated men. What he may do
in this case he may do in another where private malice
or personal ill will to an elected person, may contrive to
forward similar testimonials of criminality.

It cannot be, I think, that the principles of the Con-
stitution, the habits of our countrymen, or the genius of
popular institutions allow all this to be done without no-

tice to the persons implicated. Nor do I think that the
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true interpretation of the twelfth article confines its
operation to proceedings in courts of criminal jurisdic-
tion. A censure by the Commander in Chief is a se-
verer and more permanent injury to individual character,
than ordinary judgments in judicial proceedings.

It seems to be admitted that every person duly elect-
ed to a militia office is entitled to his commission, un-
less his character is such as to render him unworthy of
it. The election by his fellow citizens gives him “ a
property,” “an immunity and privilege.” It seems also
to be universally conceded that he cannot be arbitrarily
dispoiled and deprived of this property, but that the for-
feiture or loss must be the result of crime proved by
competent evidence duly taken, received and examined.

Surely then he must be entitled to notice “to meet
his witnesses face to face and to be fully heard in his
defence” before this great censure shall be passed upon
him.

It would follow from these premises that exparte and
informal evidence could not be received, and that the
truth or falsehood of the facts, which such evidence is
supposed to establish, cannot thereby become known to
the Commander in Chief. As no mode is provided by
law for procuring this evidence in any better form, it
can never be adduced in a shape which entitles it to re-

spect. The absence of any constitutional or legal pro-
visions, for obtaining it, seems strongly to imply that it
was not intended to be received in any event, and forti-
fies the presumption that it was not intended that the
questions, involved in it, could ever require the decision
of the Commander in Chief.

But although there is no express provision of the law
or constitution in reference to this matter, I am aware
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that it is supposed to be fairly infered from one of the
plain clauses of the constitution in reference to the
Commander in Chief, who is to issue a commission un-
der the seal of the State. Such commission usually
expresses a confidence in the person to whom it is ad-
dressed, and hence it is maintained that the Governor
must enquire and ascertain what claim there is to such
confidence, before he can perform this required duty.

An assumption of implied power, under our form of
government, is a delicate affair, and to be resorted to
in clear cases only. In my judgment, which I pray
leave very respectfully to submit, this is not one of
those clear cases. The vote of the electors is the evi-
dence of the propriety of that confidence. It is as I
think, conclusive evidence against which nothing can
be avered, and nothing admitted.

The Constitution of 1780, vests in the train band
and alarm list of their respective companies of twenty-
one years of age and upwards, the right of electing the
captains and subalterns of the Militia, and the amend-
ment of 1820 extends this right to all the members
of their respective companies of any age; and the same

section of the Constitution, in its original form, declares
such officers so elected, “shall be commissioned by the
Governor, who shall determine their rank.”

This duty of issuing a commission, as thus enjoined,
seems to be nothing more than a ministerial act; and
the commission, thus to be issued, is nothing but a

certificate of a fact, which the Governor is bound to
make according to what he finds to be the truth, and
not according to what, in his judgment, it ought to be.
The form of such commission is not prescribed, and
may contain such words of ceremony as the case de-
mands, and no more.
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It is to be observed, that the Governor lias no power
in regard to officers chosen by the private s ildiers, that
he does not possess in regard to officers chosen by other
officers, or by the Legislature itself. It is further to be
remarked that no line of distinction can be drawn be-
tween the power of the Governor to issue a commission,
in case of imputed vicious habits, and suspected crimes,
and in case of other causes, which in his opinion render
the elected person incompetent to discharge the duty
of his office.

This power, if it exist at all, must extend to all militia
officers, and its exercise must depend on the will and
pleasure of the Governor. It is certain that other
causes besides intemperate habits, are quite as sufficient
to influence the mind. A right to refuse a commission
is an absolute power of a negative over every militia
election, at the sound discretion and judgment of the
Commander in Chief; a right, which, in my opinion,
is too broad, extensive and important to depend on
mere implication or inference, especially against the
terms of the Constitution, which are literally imperative
that officers elected shall be commissioned by the Gov-
ernor.

I am aware that they, who favor a different construc-
tion, make a very nice distinction between the words
just quoted, and a positive provision that the Governor
shall issue a commission, which latter phraseology the
Constitution does not adopt.

It has been said the words used mean, that when a

commission ought to issue, the Governor is to issue it ;

thus allowing him to judge whether it ought or ought
not to be issued; while the latter form of expression,

2
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which the Constitution does not adopt, would imply an
absolute command to issue the commission at all events.

This distinction, for the purpose for which it is ad-
duced, seems to me more specious than solid. It is not
in keeping with the general hold and plain style of the
Constitution, or the republican fearlessness of the distin-
guished patriots by whom it was framed.

I understand the language to be more in accordance
with common sense, than any such special refinement,
and to mean that an election, in form and manner ac-
cording to law, shall entitle the party elected to his office,
and that a commission, which is the appropriate evidence
of that fact, shall be issued by the Governor when, by
returns duly made, that fact is made known to him.

The considerations, which I have had the honor to
submit to you, appear to me to gain strength from the
9th Article of the Bill of Rights, in which it is provided
that “ all elections ought to be free, and all the inhabit-
ants of the Commonwealth, having such qualifications
as they shall establish by their frame of government, have
an equal right to elect officers and to be elected for pub-
lic employments.”

This article applies to militia as much as to civil elec-
tions. The qualifications of militia electors are settled
by the frame of government. In the present instance
they are simply being a member of the militia compa-
ny for which an election is had.

The right to elect by ichomsoever possessed is every
where, in our government absolute, uncontrolled, and irre-
sponsible, with this single exception that the election is to

be made out of those citizens who have the qualifications
prescribed by existing laws.

There is certainly a supervisory power in many cases.
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Thus the Senate and the House of Representatives are
judges of the election, returns and qualifications of their
respective members.

But of what are they by this power to judge ? Cer-
tainly not of the propriety of the individual act of the
electors, but simply if the electors have proceeded ac
cording to the forms of law in the act of election, —have
certified or returned that act according to prescribed
rules, and whether the qualifications, made necessary in
the constitution to entitle a person to be chosen, are
found in the person elected. By a high and necessary
prerogative they have power to expel an unworthy mem-
ber, and should it be found (if such a case may even be
supposed for the purpose of illustration) that the elec-
tors had chosen a person of intemperate habits, the judg-
ment of the Senate or House would not be that he
was not in fact chosen, but that being chosen, he
was unworthy to remain, and should forthwith be ex-
pelled.

There are however many cases in which no such su-

pervisory power is provided by the constitution or laws;
and in such cases it does not exist. 1 hus when the peo-
ple elect selectmen, or overseers of the poor, assessors

or other municipal officers, it is not supposed that the
board of selectmen or other persons can go behind the
record, to dispute the qualification of the elected party.
So when the Legislature elect the Honorable Council, it
is not supposed that the Board of Councillors can judge,
against the record of the two houses, of the legal quali-
fications of any of its members. The election of electors
of President and Vice President of the United States is
made by the two Houses of the Legislature, and the cer-
tificate of the Governor accompanies their votes. It has
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never been considered that in making such certificate
he had any power of judging of any thing but the fact.
And when formerly, Notaries Public were chosen in the
same way, the certificate of the Governor was constant-
ly required to accompany their proceedings, and always
granted as a matter of right.

All these cases serve to shew that the right of election
is an absolute and uncontrolled right, in the electors ;

and that it cannot be set aside by any other authority.
The power, to judge whether the forms of the law have
been observed, is only to determine whether an election
is in truth made. When it is found that such forms
have been complied with, and that the party elected is
not under any previously established incompetency, he
is in fact entitled to his rank and office. I have great
douhts whether a commission is at ail necessary to his
title. It is certainly a convenience, as being the best
evidence of his rights, but if it be denied improperly, he
cannot by such denial be the sufferer.*

The right to elect, is thus as I have shown, an abso-
lute one, and the right to be elected is equally perfect.
When a man has all those qualifications, which the con-
stitution and laws have provided as necessary, he may
claim the office to which he is elected, although in the
opinion of the certifying officer he wants some others
equally necessary. It is the law and not the superior
officer that is permitted to decide.

A right on the part of the Commander in Chief to de-
cide on any thing beyond compliance with established
forms, would interfere with the rights of both the elect-

-0 *

ors and the elected. Such right, if it exists, would be a
political power, to be exercised under his high and

* See Marbury vs. Madison, 1 Cranch Reports, p. 153.
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weighty responsibility, but yet by his own discretion, ac-
cording to his individual opinion of the propriety of ex-
ercising it, in every case that occurs. It is not lim-
ited to cases of established crime, or even of suspected
criminality, but must, in principle, extend to incornpe-
tency of any sort, whether arising from the associations,
principles, education, habits, manners, or even opinions
of the persons elected. It would therefore in effect re-
duce an election to a mere nomination, subject always
to be confirmed or rejected by the personal judgment of
the Governor, on the fitness of the candidate.

How far such a provision would in some cases be wise
and useful, by restraining popular feeling and temporary
excitement, and subjecting the proceedings of any por-
tion of the community to the calm and temperate revis-
ion of the trusted and honored Magistrate, whose high
character had placed him at the head of the State, is
not now a question for decision.

The Legislature and the people, in their wisdom, must
settle all this; but until a provision for this purpose shall
be found in some article of the Constitution, or some

statute of the Commonwealth, it cannot safely be as-

sumed as a principle of action by the public agents.
There is yet another topic connected with this sub-

ject, on which, if I might venture further to trespass on

your Honor’s patience, I would beg to submit a remark.
Elections of incompetent men will destroy the mili-

tia. The appointment, to commands which they can-

not sustain, of idle, dissolute and intemperate citizens,
will degrade and disgrace what remains of this once

proud and honored institution, and the issuing of an ex-

ecutive commission to such unworthy persons, may be
thought to tarnish the fair fame of the State.

Its erreat name, glorious in the annals of the country



MILITIA ELECTION RETURNS. March14
and raised to eminence in a good degree by its moral
and military character, will speedily decay, and the fair
inheritance from our fathers pass with diminished value,
if it passes at all, to posterity.

That such elections are sometimes made, that they
are designedly or wantonly made, there is too much
reason to believe. It is indeed a painful consideration.
It indicates the existence of a disease fatal to the con-
stitution and freedom of the country. But there is not
in this respect, any legal mode of rejudging the acts of
the people. I'hey have, by the Constitution, the power
in the last resort. It is presumed, according to the the-
ory of our Constitution, that they will exercise this pow-
er wisely, discreetly, and with honest intention ; and that
whether they are called upon in a military association to
elect a company officer, or in their popular assemblies to
elect, or to aid in electing, the civil rulers of the Com-
monwealth or the nation, they will act in a spirit of en-
lightened honesty, and endeavor in good faith to main-
tain the honor and dignity of freemen, who understand
the duties and appreciate the blessings of self-govern-
ment.

When this theory shall, to any considerable extent, be
found at variance with the practice, the foundations of
our Republic are, to that extent, undermined, and in
time it will fall.

The prevention of this danger, or the remedy for it,
lies—in my judgment—wholly with the people. It is not
by setting aside an election that the evil can be avoided.
That exercise of power begets only contumacy; and the
record returns again with a name more offensive than
the first. If the electors have so little self respect as to
be willing to degrade themselves, no effort on the part
of the government can redeem them from ruin.
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Our whole frame of government is connected togeth-
er. All our institutions, civil and military, are closely
united, and all of them, every thing which wo call free-
dom and liberty and republicanism, whatever distin-
guishes us from the tyrannies of the old world, and is in-
tended to secure the political distinction of which we
boast, depend on the ability of the people to understand
their true interests, and a corresponding determination
to preserve them. A voluntary departure from this duty,
in electing intemperate and imbecile men to military of-
fice, for the purpose of bringing the military institution
into contempt, will be only the first but a most impor-
tant means of transferring that contempt to the privilege
of popular election, on whose existence in its purity all
other privileges mainly depend.

It is very possible that the ninth Article of the Bill of
Rights gives to the Legislature all the power which may
be wanted at the present time to correct or prevent such
evils, as are now supposed occasionally to occur; but if
it does not, an amendment of the Constitution cannot too

soon be prepared and submitted to the people.
In conclusion, therefore, I have most respectfully to

offer my opinion on the questions proposed, that an elec-
tion in the militia, correct in point of form, is a valid
election.

That the Commander in Chief has no constitutional
power of judging as to the competency of the person
elected.

That the Commander in Chief has no constitutional
or leo-al means of instituting any inquiry into the char-
acter of the person elected, or judging of the weight of
ex parte testimony voluntarily transmitted to him.

That the issuing of a commission is a ministerial act,
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in testimony of a fact, imperative on the Commander in
Chief at some suitable period after the election.

That the only modes known at present to the Consti-
tution for preserving the integrity of the militia, are the
honesty and fidelity of the electors, in making choice of
suitable officers, and the power of removal by Court
Martial, or address of both Houses of the Legislature,
when an improper person is appointed.

That Ichabod Richards and Samuel Richards, afore-
named are entitled to a commission according to their
election.

I shall ask permission to lay before you my opinion in
regard to the other cases in a separate communication,
as there is some difference of fact between them.

I beg leave to offer you the assurance of my highest
consideration and respect.

JAMES T. AUSTIN,
Attorney General.
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Boston, 21st March, 1835.
Sir:

In answer to the direction which I had the honor
to receive from you under date of yesterday, to examine
certain Militia election returns, and prepare an opinion
as to the issuing commissions to the persons elected, 1 beg
leave respectfully to refer to my letter of this date, written
in pursuance of your order of the 18th,for the general rea-
sons on which the opinion herein expressed is founded,
and in reference to the particular cases, 1 have the hon-
or to state that Samuel Morse, Jr., Nathan Thomas,
Melvin Mecherson, Jacob Stearns, are. severally duly
elected to the offices mentioned in the accompanying re-

turns, and are entitled to commissions at such time as
the Commander in Chief may direct.

It appears to me, by the papers from the 7th Division
and the certificate of Col. Lnpham, that there has been
a neo-lect and refusal to fill the vacancies there mention-

O

ed, and that such vacancies may now be supplied by the
Governor with advice of Council.

The extensive and alarming defection from duty
which these papers indicate, impress me with a very
painful regret that 1 cannot find in the Constitution and
laws any provision which I can recommend to your Hon-
or as a remedy within your legitimate province, but both
the evil and the remedy will be known to the people, and
they alone are competent to be guardians of themselves.

ft is very obvious that to issue a commission to such
degraded beings as these persons are represented to be
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is diminishing the value of all others held in the Militia,
unless they go in some new form, which they may do, if
your Honor so pleases to direct.

It is true the commissions may be superseded, even be-
fore they reach the elected persons hands, by the prompt
address of both Houses, if it be the pleasure of the Leg-
islature to present one ; but all this formality will only
create a new vacancy to be filled, if the same temper
lasts, with another person equally unworthy.

Nothing short of a new law or an amendment of the
Constitution, while yet there is virtue enough to carry it,
will answer the object of preserving the privilege of free
institutions, which if degraded in the Militia, will soon
lose their honor and dignity wherever they exist.

Notwithstanding the reluctance I feel at being obliged
to express an opinion in some degree weakening the ex-
ecutive power, which might be so useful in its exercise,
1 am, from these returns, confirmed in my judgmentthat
it is correct. It is seen, in these new certificates and
statements, that most of the evidence is hearsay, or gath-
ered at second hand—some of it controverted, and all of
it, however likely to be strictly true, wholly informal, ir-
regular, and what could in no other case be received.

The Legislature will probably be able to devise some
efficient plan, by which all these irregularities may be
prevented.

I have the honor to be

Very respectfully,

Your Obt. Servt.

JAMES T. AUSTIN.
His Honor Lt. Gov. Armstrong.
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Boston, 21st March, 1835.

To His Honor Lx. Governor Armstrong.

Sir :—I beg leave to refer you to my letter of this
date in answer to the one I had the honor to receive
from you under date of 18th instant, and for the reasons
therein set forth respectfully to submit my opinion that
Joshua Standish and James Tribble are entitled to com-
missions according to the election returns of 20tb Sept.
1834, in the sth Division of the Massachusetts Militia.

Also that John Ware and William W. Payson, elected
Lieutenant and Ensign in a company in the 4th Regi-
ment, 2d Brigade, 4th Division, are also entitled to com-
missions according to the returns of 20th May, 1834.

It seems to me to be within the constitutional power
of the Commander in Chief to refuse to issue a commis-
sion to John H. Wilson in the same company until it
shall be ascertained if there be any such citizen of the
United States within the Commonwealth.

With great respect,

Your most obedient servant,

JAMES T. AUSTIN,

Attorney General.




