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B o s t o n , A p r i l  10, 1835.

To His Honor L t . G o v e r n o r  A r m s t r o n g ,

S ir :

I have the honor to acknowledge your letter of the 8th 
inst., by which I am required to give my opinion on five 
separate questions, relating to the position o f the Com
monwealth and Warren Bridge ; and in which you ob
serve “  That as the Council will meet on Friday, (this 
day,) at 9 o’clock, and as the principal business which re
quires their attendance at this time, arises from the mat
ter of Warren Bridge, you request a reply to these ques
tions as soon as my convenience will allow.”

Although the importance of the matters involved in this 
inquiry would make it desirable to me to have more time 
for consideration, yet as the subject is not altogether a 
new one, I venture very respectfully now to submit the 
opinion I have formed.

You will allow me however to remark, that it is with 
great diffidence I undertake to decypher the legal intend
ment of statute provisions, without the advantage o f es
tablished precedent or judicial decisions ; and especially in 
a case which departs, in many particulars, from the accus
tomed form of legislative enactments.

The object to be attained is to ascertain with reasona
ble certainty, the intent o f the Legislature, which intent, 
if it can be determined, is to be taken as the rule o f law.

I shall ask leave therefore, before making a direct reply 
to your specific questions, to refer to some o f the statutes,
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to which a construction must be given, before such reply 
can well be made.

By the statute of 12th March, 1828, [usually cited 
1827, ch. 127,] it seems to me the Commonwealth was 
to become sole owner, proprietor and possessor o f the 
property and franchise thereby created or permitted, on 
the conditions, and at the time in the sixth section provi
ded.

The event therein contemplated, has occurred ; and 
therefore, by force o f that statute (if it stood alone) the 
Commonwealth might rightfully enter upon and become 
possessed o f the premises.

This right seems to me so plain that I cannot suppose 
it would be contested ; but on the contrary that the cor
poration, established by that statute, would readily surren
der to the Commonwealth the property in question. Yet 
in case they should neglect or refuse so to do, the Com
monwealth would have the same means o f availing itself 
o f its rights as in any case w here one individual or corpo
ration intruded upon or unjustly detained the property of 
another.

But although the means o f acquisition would in such 
case be easy, the mode o f using this peculiar property 
would depend on legislative provisions, and without such 
provisions possession would seem to be useless.

The bridge would be part o f the public domain, because 
the statute had provided for its being surrendered in good 
repair to the Commonwealth; but it would not be a pub
lic or private highway, for the statute had not so provided. 
It could not be a toll bridge if no lawr authorized the taking 
of toll. Without such a law- neither the persons or vehi
cles to be assessed, the amount to be demanded, the per
sons to collect it, or to enforce its collection if contested,
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could be ascertained. The necessary repairs could not be 
made, nor the proper lamps and other security for travel
lers be provided, nor the draw raised for the accommoda
tion of navigators, nor the many other duties performed 
which are incident to such property, if it is to be main
tained, by any body, for the common benefit o f the pub
lic.

It is manifest therefore that when the Legislature pro
vided that the Commonwealth should receive and become 
entitled to hold this property, they laid the necessity for 
further legal enactments, previous to the time when the 
surrender to the Commonwealth would be made.

No inquiry need be pursued as to the condition of 
things in case the surrender o f this property to the Com
monwealth should take place without any provision being 
made by law for the manner o f using it.

The supposition o f such a case is wholly inadmissible. 
It would imply that the Legislature had been negligent of 
its duty, and is no more to be imagined, than that it would 
omit to provide for elections, or taxes, or judicial courts, 
or any other o f those great popular interests by which 
government is preserved, or anarchy prevented.

Accordingly in 1832, when the time was approaching 
for the Commonwealth to have a present right o f posses
sion, the Legislature extended for a year the duration o f 
the Warren Bridge Corporation, on certain conditions as 
in the act o f that year is provided, by which its own title 
was postponed for a limited period, and a question avoided 
as to the exact day on which it might have insisted on a 
surrender.

In 1833, when the Bridge Corporation had not, and did 
not pretend to have, any beneficial interest in the charter, 
(the proprietors having been indemnified for their advan-
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ces according to the terms of the contract,) the Legisla
ture, by the act of 28th March o f that year, authorized 
the G overnor to take possession, appoint toll gatherers and 
other agents, pay them for their services, and draw his 
warrant on the Treasury for the necessary repairs and such 
contingent expenses as might accrue in the case of said 
Bridge, and continued the tolls, as before they had been 
established, until the last day o f  the first session o f the then 
next General Court.

But the Legislature also provided that in case the War
ren Bridge Corporation would give a certain Bond, with 
condition as therein expressed, the Governor should refrain 
from the official acts personally devolving upon him by 
that statute, and all those acts should be done by the 
Corporation, which for that purpose, and in that event, 
was kept alive and continued in existence.

The Corporation did give the Bond, and thereupon as
sumed to do and did do what, if no such Bond was given, 
would have been done by the government o f the State 
under the authority o f that Statute.

In the above statement I have not cited the phraseology 
of the statute, but in a condensed form endeavored to ex
press my construction o f its meaning, operation, and effect.

If I am correct, the statutes o f ’28 and ’33 conveyed 
the right of property and the right o f possession to the 
Commonwealth. The Commonwealth became in fact 
seized of the property, franchise and estate in and to this 
bridge; persons passing were made liable to toll, and to 
suit at law in case they reiused paym ent; the obligation 
to pay and power to collect remained in force by that 
last statute ex proprio vigore, until the last day o f the first 
session o f the General Court, which began in January, 
1834; and the Warren Bridge Corporation was the agent
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and representative o f the Commonwealth for carrying 
these provisions into effect.

Before the day named for the expiration o f that statute, 
an act was passed, bearing date 28th March, 1834, by 
which act, the act last named, viz, the act o f 1833 was 
continued in force until the last day o f the session o f the 
then next General Court.

If there is any thing plain in the English language, or 
in common sense, it is this, that by the last named stat
ute, the tolls o f Warren Bridge are to be continued, and 
the toll gatherers are to be appointed, and the bridge is 
to be kept in repair in the same way, fo r  a limited time 
to come, as for the then past year, and that the Governor 
shall assume the execution o f the law, unless the Warren 
Bridge Corporation would again become the agents o f the 
Commonwealth, and give bond to conduct faithfully ac
cording to the terms and provisions o f the statute.

No doubt existed at the time o f the meaning o f the 
law. The Corporation gave the bond which was requir
ed, and is now in the Treasury, and proceeded to do the 
duty which the statute imposed; and so faithfully has this 
duty been performed, that a sum of money amounting to 
more than $ 26,000 has been collected and paid into the 
treasury o f the Commonwealth by that Corporation ; af
ter deducting all expenses incident to the preservation of 
the property, or growing out of the condition o f it.

By force o f the law o f 1834, the toll is assessed, and 
becomes payable “  until the last day o f the session o f the 
next General C o u r t a n d  by force o f the bond, the Cor
poration is bound to collect and pay it to the treasurer of 
the Commonwealth fo r  that period o f time, under a pen
alty of twenty thousand dollars.

The General Court commenced its session on the first
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Wednesday of January, 1835, and the last day o f its ses
sion has not yet arrived. That day will probably be in 
September or October next, on which day the tolls will 
cease to be demandable, and the Corporation will of course 
cease to be the public agents, unless between this time 
and that, some new provision of law shall be enacted.

That some such provision will be enacted, there is no 
reason to doubt. The Legislature will declare the Bridge 
a free Bridge, or will prolong the time for taking the toll, 
and provide a mode o f collecting it, as in its wisdom and 
justice it may deem proper. In the mean time no man 
may pass it without liability to toll. The Corporation 
can suffer no man to pass free without a forfeiture o f their 
bond, and the courts o f law will sustain an action against 
any one, at the suit o f the Corporation, who may neglect 
or refuse to pay the sum, which is assessed by the origi
nal act. I may add, that any combination to resist the 
payment o f toll, is punishable by indictment; and that 
any violence or disorder tending to a breach o f the 
peace, may be prevented or suppressed by the interven
tion o f the Magistrates.

The only circumstance calculated to throw the slight
est shade over this view o f the subject is that which is 
occasioned by the adjournment o f the Legislature, from 
the eighth o f April to the first o f September. This, it 
has been intimated, makes two sessions, o f which the first 
is ended. The law it is further alleged, extends only to 
the end of the first session, and so has expired ; and how
ever it may be with the law, the bond it is urged, lasts in 
force only for that term, and is therefore void from the 
eighth instant.

No one of these allegations seems to me to be correct.
The session in September is but a continuance o f the
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session in April, as the session in April was a continuance 
o f that in March, February or January. During the leg
islative term there have been two hundred adjournments 
for a longer or shorter period, but these adjournments do 
not break tthe continuity o f the session, whatever be the 
time that intervenes between the assembling on one day 
and another.

That an adjournment o f the session of the General 
Court is not a termination, but on the contrary a prolon
gation o f it, is perfectly certain; and it is as clear that 
the length o f the recess between the two meetings, 
whether for a few hours, a day, several days, weeks or 
months, does not alter the case. Adjournment, says Jef
ferson, speaking o f the British parliament, is no more 
than a continuance o f the session from one day to anoth
er, or for a fortnight, a month, &c., ad libitum.

The same is true o f the General Court o f Massachu
setts. The adjournment o f either house, by the act of 
that house alone, is limited to a period not exceeding 
two days at a tim e; but it is expressly declared, chapter 
1, section 1, art. 1, o f the constitution, that the legisla
tive body shall assemble on the last Wednesday in May, 
and at such other times as they shall judge necessary, and 
the amendment o f 1831, which changed the time from 
May to January, confirmed this power o f adjournment by 
a provision that “  nothing herein contained shall prevent 
the General Court from assembling at such other time 
as they shall judge necessary.”

But the General Court must first meet in January, 
which time is fixed by the constitution, and the “  other 
tim es”  must be some future day at which they shall judge 
proper to assemble. Their judgment fixes this other 
time. They have authority to fix it by the constitution ;

2



¿ 2-

10 W A R R E N  B R ID G E . Sept

and the authority to do the act, and the fact of doing it, 
are all that is necessary to make a legal adjournment.

During an adjournment, whether of Parliament, ol the 
Congress o f the United States, or the General Court of 
Massachusetts, all matters depending remain in statu quo, 
and are resumed without any fresh commencement, at the 
point at which they were left.

It follows therefore, that if the session to be held in 
September is an adjournment o f the session begun in 
January, and continued to April, it is part of the same 
session, and o f course that the first session of the General 
Court is not yet at an end.

But as the recess was made by prorogation, it is neces
sary to consider the operation of that act, for it is certain
ly true that in England, prorogation of parliament by the 
king, terminates its session ; and the next meeting of 
parliament, whether the term of prorogation be short or 
long, is a new session. If therefore what is called proro
gation here is the same thing, and has the same effect, 
the session which began in January has ended; and the 
session in September will be essentially a new session.

I have no hesitation respectfully to submit to you my 
opinion, that the legal character and effect o f what is 
termed prorogation in Massachusetts, are not the same as 
in England ; and that its operation is not to terminate a 
session ol the General Court, but to protract and continue 
it.

I ask leave briefly to state the reasons for this opinion, 
without entering upon an argument to defend it.

In England, parliament is assembled, and its sessions 
continued or discontinued, and its existence dissolved by 
an exertion o f the royal prerogative.

It cannot assemble but by the king’s writ or proclama-
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tion. The convention parliament which restored King 
Charles and the Parliament o f 1688, did indeed convene 
without such authority ; but these, in English history, are 
deemed exceptions to the rule, which rule is, that a ses
sion o f Parliament begins and ends by the sole power of 
the King.*

The power to convene and prorogue a parliament, is a 
branch of the royal prerogative, in the exercise o f which, 
the two legislative chambers have no voice, no influence, 
no participation ; no other duty than obedience.

It is needless to say that such a prerogative does not 
exist in Massachusetts. The General Court assembles 
and dissolves by the express command o f the Constitu
tion without any act o f the Governor, and is adjourned or 
prorogued, not according to his discretion or pleasure ; 
but according to their own predeclared determination, to 
a time indicated by their vote, to which time the proro
gation or adjournment is confined. It being expressly 
declared, “  That the Governor, with advice o f Council, 
shall have full power and authority to adjourn o r  pro
rogue the same, to any time the two Houses shall desire.”

It is only in case the two Houses do not agree with 
regard to the necessity, expediency, or time o f adjourn
ment, or prorogation, that the Governor has, by advice of 
Council, without their consent, the power o f adjourning 
or proroguing them and then only for ninety days; a case 
which has never occurred in the Commonwealth.

When, therefore, it is the act o f the Legislature, and 
not the prerogative o f the Executive, that operates to pro
duce a separation and re-assembling o f the Legislature, 
the re-assembling is a continuance of their former session.

* Some other exceptions—as in case of the demise of the Crown—do 
not effect the general laws.
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It has all the character of an adjournment, and ought so 
to be considered. When the Executive, by its own ex
clusive power produces a discontinuance of their meet
ings, it is a prorogation.

This is fully illustrated by an attention to our own 
Constitutional History.

The royal prerogative o f prorogation, existed in full 
force under the colonial government, and was often most 
vexatiously exercised by the royal Governors.

In the formation o f the Constitution o f 1780, this 
power over the session o f the General Court, was revised, 
amended, and its character entirely changed. Instead of 
being left with the Governor, as a prerogative of his 
office, to be exercised at his pleasure, it was in fact trans
ferred by 6th Art. 1. § 2 ch. to the General Court itself. 
The distinction between prorogation and adjournment in 
that case, is taken away. The two words are, throughout 
the whole article used as synonymous, when there is to be 
any action by the Legislature itself, and carefully sepa
rated and distinguished, when the action is to be the sole 
action o f the Executive.

This peculiar arrangement and careful phraseology was 
not accidental. The operation o f the prerogative had 
been well understood and fretfully experienced. The pro
posed Constitution o f 1778, which was rejected by the 
people, contained in the 17th Article a radical change o f 
this power, and that change, and not the original colonial 
prerogative, was incorporated in the first draft o f the Con
stitution of 1780. The paragraph containing it was the 
subject of grave deliberation and debate in the Conven
tion, and its final adoption by the Delegates and the peo
ple in its present form, is conclusive evidence that it was



• . z ê -

1835. SEN ATE, (2d SE SSIO N )— No. 2. 13

designed to change, and has changed the royal and colo
nial custom. It is extinct in this Commonwealth.

Prorogation during a session and adjournment, have 
now in Massachusetts, become the same thing. In both, 
it is the Legislative will that determines the period o f re
cess. The action of the Executive is called for only, as 
a respectful indication to the Chief Magistrate o f the in
tention of the Legislature to adjourn, and a formal signi
fication on his part, that he has no further business to 
communicate.

If it be true that the General Court cannot adjourn from 
April to September, without the concurrence o f the Gov
ernor, (which is by no means certain) it is clear, that when 
they express their pleasure to be adjourned from April 
to September, he cannot appoint any shorter or longer 
time. This concurrence of the Executive and Legisla
tive will, renders the act— by whatever name it is called 
— something very different from the Executive prorogation 
o f Parliament, to which, as before remarked, no Legis
lative concurrence is required.

Prorogation, is therefore, here obviously different from 
what it is in England— but because the act o f the Gov
ernor somewhat, (though indeed but partially,) in form 
resembles the English proceeding, the favorers o f Execu
tive power, give to it a predominating character and con
sider it as determining the nature o f the act.

Your Honor, will not suppose me, derogating from the 
dignity of the high office you sustain, if in any question 
between the prerogative o f the Chief Magistrate and the 
rights of the representatives of the people, the inclina
tion o f my opinion, is that under our representative re
public, the latter would most generally prevail.

Prorogation is the exclusive act o f the Executive.
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Adjournment is the act of the Legislature. The separa
tion o f our General Court is caused by the concurrence 
of the two. It differs, therefore, from the common form 
of ordinary adjournments, but it differs also essentially 
from prorogation, and takes its character— as 1 think—  
according to the obvious design of the constitution, and 
the genius o f popular governments, from the superior 
agency o f the representatives o f the people.

This is further apparent, from the difference, on legis
lative measures, produced by the prorogation o f parlia
ment by the kings prerogative and that joint act o f the 
two houses of the General Court and the Governor un
der the authority of our constitution.

Prorogation— which terminates a session o f parliament, 
terminates all business pending at the time of the proro
gation.

The authority and duty o f all committees appointed 
before a prorogation, cease by that act. No committee 
can sit to do business during a recess by prorogation.

Neither House can continue any portion o f itself, in 
any parliamentary function beyond the end o f a session, 
without the consent of the other two branches. When 
done, it is by a bill constituting them Commissioners for 
the particular purpose;”  Jeff. Man. § 51. And such 
bill must receive the royal assent. This is the unques
tionable law of parliament, as laid down by all the Eng
lish writers and cited with approbation by Jefferson.

We know, that in Massachusetts, this is not the effect 
of what is termed a prorogation. On the contrary, the 
present recess was required for the very purpose o f ma
turing in the recess, business that was begun but not fin
ished. It was required that a Committee o f both houses 
might continue to perform the service required o f it in a
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revision of the laws. This was the great object, and the 
House of Representatives availing itself of the opportu
nity, also ordered one of its Committees (on paupers ac
counts,) to sit and do business in the recess.

When the two Houses convene in September, they 
will proceed with all unfinished business, precisely from 
the point at which it was left in April. All their stand
ing Committees will be in existence without a new ap
pointment. The great Committee on the revision o f the 
laws, to whom the subject had been referred, and who 
will have held their meetings in the recess, will be ex
pected to report without any new commission. With a 
view to the appropriation of their time to the revision of 
the laws, it is probable the General Court left but little 
business unfinished; but such as was so left, (o f which 
that in the hands o f the two several Committees before 
named is an example,) will proceed in the same manner, 
as if the adjournment had been but for as many hours as 
months.

It is perfectly well settled, as the established law of 
Parliament that the terminating o f a session, annihilates 
all existing Committees, and all business pending in ei
ther house at the time, and therefore, when important 
business is in progress before parliament, and a recess is 
desirable, the object is accomplished by an act o f ad
journment at the instigation of the Crown, instead o f a 
prorogation by virtue o f the prerogative.

A case of this kind, is reported in Cobbett’s Parlia
mentary Register, 27th Vol. 300— 310 pages, where the 
two houses o f Parliament adjourned for three months 
by the King’s consent, “  that the many matters o f the 
greatest importance that pressed on their attention,”  
might be acted upon by their committees, during a recess
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and be proceeded with by Parliament at the end of the re
cess without the necessity and labors of being to be be
gun de novo.

It was precisely such a case as that which induced the 
General Court to take a recess from April to September, 
and the form and act by which it was done, would have 
defeated its own purpose if the session instead o f being 
continued was ended.

Whether therefore, the session of the General Court 
ended in April, and a new session is to commence in 
September, or whether the session in September is a 
continuance and part of the first session depends, as I 
think, not on any fanciful adherence to English forms in 
which the spirit and character o f our institutions are 
wanting, but on two essential considerations, viz :

1. Whether the recess was caused by any act on the 
part o f the Legislature emanating from its own power 
and authority.

2. Whether the business begun, and the Committees 
appointed, are to proceed in the recess, and matters are to 
be resumed at the next meeting, at the point where they 
were left at the last.

If these questions are to be answered in the affirma
tive, the whole time may be considered as one session, 
however long may be the interval o f a recess.

I glance at one or two prominent objections.
The first article o f 3d sec. o f 1st chap, o f the Con

stitution in regard to the pay of members, is supposed to 
militate with this doctrine.

That article provides for the payment o f travel to the 
members of the General Court once in every session and 
no more.

The term session is there used in its popular sense,
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and by that term is there undoubtedly intended that du
ration of time within which the members do ordinarily 
remain at the seat of government.

The use of the same word in a loose and popular sense at 
one time, and in a strict and technical sense at another, 
is no uncommon circumstance. Thus, the Supreme Court 
in giving an opinion to the Legislature on 15th February, 
1811* remark: “ Similar expressions in different Stat
utes are liable to, and do receive different constructions, 
so that the true intent o f the Legislature may prevail.”  
And the same idea is repeated in another opinion o f the 
Judges given to the honorable Senate, 11 vol. Pickering’s 
Reports, p. 540.

The opinion o f the Judges reported 3d Mass. Reports 
567, is also supposed by some to contravene the doctrine 
here enforced. I think otherwise.

They say “  All the days o f the Court’s sitting are but 
one session, although an adjournment intervenes,”  and 
this is the doctrine I contend for. They add, “ When a 
prorogation takes place the session is ended.”  This too 
I admit, but in my opinion the joint act o f the Legislature 
and Executive o f Massachusetts was not a prorogation 
but an adjournment; prorogation being an act o f prerog
ative independent, exclusive and executive.

But suppose there be two sessions o f the Legislature 
of 1835, of which the first has expired? The law is not 
limited to the first session. Its express words are “  An 
Act concerning Warren Bridge, &c. shall hereby remain 
in full force and operation until the last day o f  the session 
o f the next General Court.”

No numeral is prefixed to the word session, to desig
nate what it shall be, and the phrase is equivalent to this,

3
*7  Mass. T . Reports, p. 525.
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viz. the last day in which the next General Court shall be 
in session. If a grant of the tolls had been made, for a 
period o f time, by these words, to the Corporation for 
their own use, it is not easy to see how the Common
wealth could yet resume them, while yet six months must 
elapse before such last day of the session would arrive.

The law therefore in my judgment is, and will be in 
force until the Legislature shall be prorogued after its 
September business is completed.

Nor is there any more doubt in regard to the Bond.
The obligation is in common form. The condition 

recites the Act o f 28 March, 1833, and the vote o f the 
Corporation accepting the terms of it, and further recites 
the Act o f 1834, and the vote o f the Corporation accept
ing that Act, and then proceeds thus—

“  Now i f  the said Corporation shall continue to collect 
all the tolls, which by said Act the Corporation is required 
or authorized to collect, and shall pay to said Common
wealth all such sums o f money as by said Act passed 28 
March, 1833, and by the Act o f 27 March 1834, the said 
Corporation is made liable to pay, at such times as by said 
Act are prescribed, and shall well and faithfully do and 
perform all such other Acts, matters and things, as by said 
several acts and either o f  them, the said Corporation is re
quired to do and perform, according to the true intent and 
meaning o f said several Acts, then this obligation to be 
void, otherwise it shall be and remain in full force.”

The fair, as well as legal meaning o f the contract, 
made with the Corporation and with six highly respecta
ble citizens as sureties for the Corporation, is that the 
Corporation shall and will do, what without such contract 
the Commonwealth, by its authorized agents, would oth- 
wise have done. If no Bond had been given, the Com-
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monwealth would by its agents take toll, under the ex
isting laws, until the Legislature of 1835 shall finally 
close its public labors, which will not be until after its 
meeting in September, and it ought not to be doubted 
that these honorable citizens, whose word is a Bond o f 
irreproachable value, will faithfully and fairly conform to 
the spirit and letter o f their contract and therefore will 
readily do the same thing.

These remarks enable me more explicitly to answer the 
questions you have been pleased to propound to me, as 
follows :— T o the

1st. Does the Bond, now in possession o f the govern
ment, continue to bind the obligors to take care o f the 
bridge and take toll for passing the same as heretofore ?

Answer. In my opinion it does.
2d. When will the bond cease to bind the obligors to 

the Commonwealth ?
Answer. Certainly not until the rising of the Legis

lature at the termination o f its session for business in Sep
tember next.

3d. If the Corporation o f Warren Bridge refuse to 
renew the Bond to take toll, can the Executive, by its 
Agents demand toll as it has been heretofore demanded 
by the Corporation of the Warren Bridge.

Answer. In my judgment the Bond is not to be re
newed under any law now existing. The Legislature 
has parted with its power for the equivalent o f a bond, and 
consented to look to the penalty instead o f the direct 
mode of collecting the toll by its own agents. It cannot, 
as I think, having once accepted the bond, resort to the 
mode, which was to cease to have effect in case a bond 
was given as the statute provided. O f course it follows, 
that the Executive cannot demand toll by its own agents.
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But in case of emergency, application for a summary 
remedy might be made to the Supreme Judicial court, and 
for such relief as the case requires, and the law will afford.

Question 4. Does the bridge revert to and become the 
property of the Commonwealth, by virtue o f the Stat. 1828, 
Chap. 127, sec. 6, or by any other statute?

Answer. The effect o f all the legislation on this mat
ter and other incidents, is, that the bridge is now the pro
perty of the Commonwealth, and that the Commonwealth 
holds it through the instrumentality o f the Corporation, 
having a bond from that corporation to ensure a fidelity ol 
management.

Question 5. If this bridge is the property of the Com
monwealth, who possesses the power, and whose duty is 
it to attend upon the draw, and lamps, and repairs; and 
from whence is to be derived funds to meet the expenses?

Answer. The Warren Bridge Corporation have this 
power and have assumed this duty. They have the right 
to take toll, and are expressly authorized to deduct the 
charges o f maintaining the bridge out o f the receipts of 
toll, and to present and settle an account with the Gov
ernor and Council. They have been the agents o f the 
State for two years, and hitherto performed their engage
ments with great fidelity, and to the acceptance o f the 
government. There is a clause in the bond which binds 
them to do the several matters referred to in this question, 
and in case o f neglect the bond would be forfeited.

It might be well, if there was time, to consider in what 
condition this property is placed, if the view above taken 
is not correct; and perhaps a full answer to your last, 
question requires it.

If the law has expired, the right to take toll ceases ; 
but that is not the whole. Every thing provided for by the 
law is also at an end.
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In the first place, it is clear that the Executive has no 
command of any funds applicable to the support and pres
ervation o f the bridge. The money already collected is 
deposited in the treasury ; and no authority exists for with
drawing any part of it.

In the next place it is manifest that Warren Bridge 
Corporation would have no authority in the premises. 
Their duties and obligations cease also.

I am not aware that the Executive has any power to ap
point agents to attend the bridge, to preserve the property 
and to do what may be daily required for passengers, and 
for the navigation of vessels through the draw.

For all this there is certainly no express authority given 
to the Lt. Governor and Council, and if it is to be done by 
them, it must be by virtue o f some general superintending 
power which they possess. But such a position would cer
tainly be very embarrassing, and one which it is not to be im
agined that the legislature would voluntarily have produced.

If the law o f 1834 has expired it becomes a very seri
ous question whether the corporation has not expired with 
it.

Corporations are mere creations o f the statute, and con
tinue in existence, that is, have rights, powers or privi
leges, no longer than the time limited by law.

The stat. o f 1828, creating the corporation o f Warren 
Bridge, declares that at a certain time “  the bridge shall 
revert to and become the property o f the Commonwealth, 
and shall be surrendered by the proprietors in good repair, 
and the obligations herein imposed on said proprietors 
shall then cease. ”

Among the obligations imposed upon them was a lia
bility “  to sue and be sued.”

Ihis liability o f being sued, they soon encountered,
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and their whole property, and that o f the Commonwealth 
in this Bridge, depends on the result o f a law-suit in the 
Supreme Court o f the United States— not yet deter
mined.

If the law has expired, the obligation o f the Corpora
tion in this respect is at an end. Whether they would 
volunteer to defend the suit,— whether they could be ad
mitted as volunteer defendants,— whether the dissolution 
o f the Corporation by permission o f the State, is an aban
donment o f the rights of the State, which could not here
after be resumed, are grave and troublesome questions, 
which I do not feel called upon now to discuss, but which 
must be carefully examined in all their important bear
ings, before any one may venture to say that the law of 
1834, has already expired, and that no substitute was pro
vided for it.

Certain it is, by the terms o f the statute of 1828, when 
the Bridge reverts to the Commonwealth, then the obli
gations o f the proprietors cease; and they would have 
ceased long ago, but, that the Legislature in 1833, and 
again in 1834, protracted them. But, if the additional 
time has expired— if the law o f 1834 has run out, then 
they have no obligation or duties, and a Corporation with
out property, obligation or duties, must be in effect de
funct.

But these obligations are transferred to nobody, if the 
law so transferring them has expired. Yet there are obli
gations, which must be performed, or the property is 
worthless.

It is certainly true, that the Bridge is not such a High
way as imposes the duty of maintaining it upon the Town 
of Charlestown, or the City of Boston. Whether with
out the consent o f these two corporations, the Legislature
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could, constitutionally, impose upon them the liability o f 
maintaining it, as a public Highway, is not perfectly clear; 
but it is enough to say they have not yet done it.

I have remarked already, that it is not even a Highway 
at all, if the law o f 1834 has expired. So long as it is a 
Toll Bridge, unquestionably, it is a Highway, which the 
Corporation or other owner, is bound to maintain; but 
when it ceases to be a Toll Bridge, and comes by rever
sion to be the property o f the Commonwealth, it is neces
sary that some act o f legislation should declare the will o f 
the people as to its future use, destination and purpose.

If, by the mere expiring o f the Act o f 1834, people 
could have a right to this Bridge, free o f toll, while 
all the rights o f the Commonwealth could be preserved 
unharmed until the meeting o f the Legislature, it would 
be comparatively, o f small moment. But if, with the 
termination o f the law, there terminate many valuable 
and essential rights that cannot be easily resumed, and 
may be eventually lost, it is pretty strong ground for sup
posing, in a case o f even doubtful construction, that such 
an interpretation is as unsound as unsafe.

I ask permission to add, that if in the present as
pect o f the case, there is a possibility that the true 
intent o f the Legislation o f the Commonwealth may not 
be enforced, it arises from the limited penalty in the 
bond. Had that penalty been one hundred thousand dol
lars, instead o f twenty thousand, there is no question that 
the forfeiture would not be hazarded by any departure 
from its conditions.

But in fixing that penalty, the Executive was guided 
by a feeling o f great liberality towards the Bondsmen, 
and no small reliance on their honor. It was well under
stood that they intended, truly and in good faith, to per-
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form their obligations, and I cannot bring m j mind to be
lieve they will depart from their covenants, whatever may 
be the allurements of interest, or the powers o f persua
sion that may be addressed to them.

But the penalty, which if placed higher, would have 
been deemed oppressive, is enough to secure the claims 
of the Commonwealth. Great as the travel has been 
over the Warren Bridge, it is not to be presumed a larger 
sum than twenty thousand dollars, probably not more than 
half, could be due to the Treasury o f the Commonwealth 
before the Legislature will again assemble, if the precise 
duty for which the Bond is a security should be per
formed.

i f  it should not be performed with fidelity and care, 
the whole damage which the Commonwealth may sustain 
— to the extent o f the penalty, will be recoverable of the 
Bondsmen ; and it is not doubted that such a sum will 
fully meet the just claims o f the Commonwealth.

It may not be superfluous to add, that if citizens, who 
have occasion to pass over this Bridge refuse to pay the 
established Toll, they subject themselves to a process at 
law. There is the same obligation and the same remedy, 
that there ever was for the prompt and effectual enforce
ment of Toll, and the same which is in forcean any other 
Toll Bridge in the Commonwealth, and which, thus far, 
in connection with the orderly spirit o f our community, 
have been found quite sufficient for the security of similar 
public and private rights.

With the greatest respect,
Your most obedient servant,

JAM ES T . A U STIN ,

Attorney General.


