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On motion, Ordered, That,
Messrs. Rantoul, of Gloucester,

Ruggles, of Fall River, and
H. G. Rice, of Boston,

a committee to consider the expediency of repealing
such laws and parts of laws, as provide for the infliction
the punishment of death.

L. S. CUSHING, Clerk.

©ommontoealtf) of J&assactmsctts.

House of Representatives,





House of Representatives, Feb, 25, 1835.

The Committee to whom was referred the consideration
of the laws in relation to the punishment of death,

That they have carefully considered the subject before
them, in its various bearings, and as the result of their de-
liberations they recommend to the Legislature that Cap-
ital Punishments should be henceforth abolished in all
cases within the jurisdiction of this Commonwealth, and
they herewith submit a bill for that purpose.

For many years past there has been a growing dispo-
sition, both in the Old and in the New World, to dimin-
ish the frequency of capital punishments. This feeling
has prevailed so extensively as to produce, in Great
Britain, and some other Transatlantic nations, and in
several states of our own confederacy, great and desira-
ble meliorations, in this respect, of their criminal codes.
In no one of these communities, however, if your Com-
mittee are correct in their conclusions, have these meli-
orations advanced rapidly enough, or been carried far
enough to satisfy the demands of an enlightened public.

Comtwon&talttj of jHagsartjusctts.

REPORT:
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Eminent lawyers and statesmen, as well as many distin-
guished philanthropists have avowed the opinion that the
time has fully come for the total abolition of the punish-
ment of death, and in this sentiment a very large class of
our fellow citizens concur.

There are reasons which apply with peculiar force to
the several crimes which by our laws are capital, in favor
of the substitution of some other punishment. There
are also general considerations which may be urged
against the taking away human life in any case under the
sanction of law as a punishment for crime. Your Com-
mittee will not undertake to exhaust the subject, nor
do they profess to do it justice. It is unnecessary for
them to anticipate the discussion of your honorable house.
They will barely suggest in the briefest possible terms
a few of the more obvious ideas under each of these
heads.

The Commonwealth of Massachusetts may boast al-
ready that its criminal code is much freer than most
others from sanguinary enactments. Your Committee
hope that we may take the lead in adapting this portion
of our legislation to the existing temper and tendencies
of the age in which we live, to the requirements of a
higher and purer morality, and to the benign spirit of
Christianity.

The crimes of arson and burglary are punishable with
death, when they are committed under certain circum-
stances which greatly endanger the lives of the inmates of
the dwelling house which is the scene of the crime. The
object of this provision of the law is the protection of
life, but it admits of a grave question whether its practic-
al operation is not to endanger life much more than to
protect it.



71836. HOUSE—No. 8.

A man breaks into an inhabited house in the night
time. The instrument with which he forces his en-
trance is technically and legally a dangerous weapon, yet
his intention was only to commit a simple theft. With
the weapon in his hand he meets one of the inhabitants.
He sees at once that his own life is forfeited to the laws—-
it is in his power to silence the only witness against
him. Perhaps he would shrink with horror at the shed-
ding of blood under any temptation where his own life
was not at stake, but when the alternative is distinctly
presented to him either to be dragged to an ignominious
execution from which there seems but one way of es-

cape, or to defend his own life by taking away that of a
fellow creature, can it be doubted which he will prefer ?

Is the instinct of self preservation lest powerful in
the breast of the burglar than in that of an honest man ?

Or is it to be supposed that scruples of conscience, com-
punction or pity will cause him, thus suddenly called on
to decide the question, in a moment of desperation,
while in the commission of a crime, to lay down his own
life a voluntary victim to the violated law, rather than to

employ the only means that law has left him to save him-
self from destruction?

To punish arson, burglary, or highway robbery, under
any circumstances, with death, is to hold out certain
death to those only who are guiltless of blood, and to
offer impunity as the reward for the consumation of the
outrage in a murder, unprovoked, save by the direct
operation of law. A law which goes as far as legisla-
tion can go to diminish the moral guilt of murder in the
view of him who is tempted to commit it, which offers
to him the highest premium that can be exhibited for its
commission, may safely be pronounced impolitic at least,
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not to say absurd. Suppose the obvious tendencies of
such a law but seldom operate, suppose but one inno-
cent victim should be murdered, from the temptation
held out by this law, in the lapse of a century—is not
that enough ? is not the bare possibility that such an
event may happen as the natural consequence of such a
law, enough to call upon us imperiously for its instant
repeal ?

Of the crime of rape it is necessary to say but a few
words. The dastardly cowardice of this outrage, as
committed against those who have a natural claim on
the stronger sex for protection, the depth of depravity
which it indicates, its atrocity, as being more cruel to-
wards the party injured than murder, confer upon it the
most malignant character in the black catalogue of
guilt. No doubt this offence richly deserves the highest
grade of punishment, and it must be wisely determined,
with a view to its efficiency as well as its justice, what
that grade of punishment shall be. As the law now
stands the commission of rape is very seldom followed
by the condign punishment of the offender. A refer-
ence to the reports of the Attorney General will show
that convictions for this crime are rare indeed, though it
has been committed in numerous instances. Every year
it becomes more and more difficult to obtain verdicts
against the guilty, chiefly, as it appears to your commit-
tee, from the repugnance prevailing in the minds of ju-
rors against Capital Punishment. If we have a right to
judge anything from experience, it is obviously impossi-
ble to execute the present law. The question then for
practical men is not so much how ought rape to be pun-
ished, as whether it shall be punished at all. To retain
in our code provisions which, from whatever cause,
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have become almost entirely inoperative,would be nearly
tantamount to a proclamation that hereafter rape may be
committed with impunity, except so far as it may be
punished by public opinion, by individual vengeance, by
remorse of conscience, and by the judgments of heaven.
Your Committee are of opinion that it is highly expedi-
ent forthwith to strike from the statute book a penalty
which can be inflicted only in a few extraordinary cases
and to substitute a punishment from which there shall be
no escape for the guilty unless through the deficiency or
the imperfection of the evidence against him.

Treason is an offence to be read of in our laws, but
since the adoption of the Constitution of the United
States, treason against this Commonwealth has rather a
nominal than any real existence. Treason against the
Commonwealth can hardly be anticipated under circum-
stances which would not make it treason also against the
general government, by whose laws and authorities it
may be tried and punished.

In looking back through the history of other nations
to study the effects of their sanguinary laws against trea-

son, we find those laws generally an instrument of tyran-
ny used to crush opposition to its arbitrary will. Many
of the great names of which England has most reason
to be proud, are the names of those who have laid down
their heads upon the scaffold, victims to these laws, con-
victed of an imaginary crime to which no moral guilt at-
tached and which was often, very often, morally, a vir-
tue. The best blood of France has been poured out like
water under the same pretence, and indeed throughout
civilized nations in ancient and in modern times there
are more of those who have received and deserved the
admiration of other ages than their own, more of the
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patriots and martyrs illustrious through their suffering for
virtue, to be found on the rolls of those who have perish-
ed under laws against treason, than in the lists of those
by whose influence, or on whose account they were con-
demned. We cannot forget that our own Washington
was technically a traitor; that he and the high-souled
band that followed him, even while contending for their
rights under the British Constitution as they understood
it, would have been adjudged traitors by any court in
Great Britain competent to try their case ; and that
Hancock and Adams were expressly exempted from a
general pardon offered, in order that they tw'o might suf-
fer the punishment of traitors.

Under our own government the law against treason has
never been enforced. May it be blotted from the stat-
ute book, while it remains a dead letter! If in all coun-
tries where it has been used, it has been a weapon in the
hands of the government or of the predominant party,
to crush talents or virtues dangerous to their despotism,
is there any reason why a free people should trust their
government with such a tremendous power, so liable to
abuse that there is no nation that has ever used it at all
without abusing it ? In governments which do not rest
on public opinion for their support, to deny them the right
of removing by death the conspirator against them,
would be to deny them the right of defending their own
existence. But a single individual can never be danger-
ous to a government sustained by popular opinion, unless
the people are so corrupt that the removal of the indi-
vidual would not remove the danger. The assassination
of Caesar was of no benefit but rather detrimental to the
cause of Roman liberty, because the same state of public
feeling which gave him power continued to exist, and
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could be employed by others for the same ends. So if
a popular leader of a conspiracy should be taken off by
a prosecution and execution for treason, the motives and
passions which gave birth to the conspiracy would remain,
and sympathy for the fate of their leader, and indignation
against his persecutors, would generally make his party
stronger than before, On the other hand, a leader in
any treasonable enterprise who had so little hold on the
affections of the people that he could be executed with-
out arousing popular sympathy, might safely be allowed
to live. There are instances among the chaotic repub-
lics of South America where the cutting off a chief has
occasioned the triumph of his party. The civil death
and perpetual imprisonment of the ministers of the late
monarch of France, must undoubtedly answer the pur-
poses of the party now in power in that nation, without
occasioning that inevitable reaction which would have
resulted from their public execution for the crime of
treason.

On the whole the crime of treason is merely nominal
in this Commonwealth, and hardly demands legislation.
If it w'ere otherwise, the testimony of history is conclu-
sive that the punishment of death can neither prevent nor
extinguish treason, but that it is liable to become a ter-
rible weapon of party warfare, and more likely to be
abused for the worst purposes, than to be used for any
legitimate ends.

There remains for our consideration the crime of mur-
der, and to this crime it is supposed by some that the
punishment of death should be affixed, even though it
should be dispensed with in all other cases. The object
of punishment is the security of society by the preven-
tion of crime. If society have the right to take away
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life in any case, nothing but an absolute necessity can
justify the exercise of that right; and such absolute ne-
cessity, if clearly made out, would justify capital punish-
ment in any other case as well as in that of murder.
The experience of Great Britain proves that the threat-
ened penalty of death cannot prevent or essentially dimin-
ish the frequency of such crimes as horse stealing, house
breaking, shop lifting, forgery, or even simple larceny.
If the terror of such a punishment be not sufficient to
deter from lesser crimes, much more certain is it that it
cannot prevent murder, to which the guilty must be
drawn by much more powerful temptations, or impelled by
much more violent passions, and which is therefore much
less under the control of any reasonable calculation of
consequences. The fear of being burned to death, when
such was the law, could not prevent a timid girl from pre-
paring, concealing or passing to others a few white washed
farthings ; it is not to be expected that the remote and
uncertain chance of death, in a much milder form, will
prevent him whose heart is steeled to the requisite de-
gree of hardness from the commission of murder. A
punishment confessedly ineffectual for the suppression of
comparatively trivial offences, cannot be necessary, be-
cause it cannot be competent, to suppress a degree of
crime so far beyond its power.

We punish the murderer to make the lives of others
more secure. Let us not then punish him by taking
away his life, for that will defeat our object—that will
make life less secure by breaking down its greatest safe-
guard, its sanctity, if the expression may be used—the
natural horror which every man feels at the idea of the
violent extinction of another’s life, until, by frequent re-
petition, it becomes familiar to his mind, and ceases to



131836. HOUSE—No. 8.

excite the same emotion. If the spectacle or knowledge
of an execution, tends to deter from murder, the effect
would be much heightened by repeating git every day.
Suppose by an arrangement with foreign nations all the
criminals condemned in all the courts of the old world
could be brought within this Commonwealth, and execu-
ted in its different towns throughout the next year.
Does any one believe that such is the moral effect of
these exhibitions that capital crimes would be less fre-
quent after the expiration of that period than before ? Is
it not a more reasonable conclusion that the value of hu-
man life would be so cheapened in the eyes of the spec-
tators of such a lavish waste of it, that capital crimes,
and particularly murder, would be fearfully multiplied,
and almost in the ratio of the executions ? If a thousand
executions would produce this most miserable effect, one
execution would produce much more than a thousandth
part of it, since the first execution that a man witnesses
gives a much severer shock to his moral sense, and in-
flicts a deeper and more lasting injury upon his character
than any ten or twenty scenes of the same sort that he
may witness afterwards.

When the law punishes murder by death, it gives a
legal sanction to the unholy passion of revenge, one
of the most frequent motives of murder. It sets an
example of revenge pushed to its farthest possible extent.
It does all it can to justify murder in revenge of a great
wrong, for it holds up the spectacle of a life violently
taken way—taken away too, without an absolute and
apparent necessity, and with this infernal feature pecu-
liar to the transaction, that whereas most private mur-
ders are committed in the heat of blood, and without
much deliberation on the nature of the act or its conse-
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quences, society perpetrates its revenge with a cool and
deliberate malignancy, and after years of forecast and
calculation. By so doing it becomes the model for the
individual who makes himself the avenger of his own
wrongs—the murderer. By so doing, it blunts the vir-
tuous sensibilities, dissipates the wholesome prejudice, if
it be a prejudice—let us rather call it a universal in-
stinct, implanted in us for the wisest purposes, which
makes the unsophisticated heart regard with awe and
horror the violent extinction of life—a feeling a thou-
sand fold more effectual for the security of human life
than all human legislation, actual or possible, could be.
Let the law then cease to counteract its own objects,
and let it rather teach that great lesson which pure
Christianity, sound philosophy, and the instinctive dic-
tates of our better nature concur in teaching, that the
life of man is something sacred —not to be violated by
human hands—rightfully to be taken away only by him
who gave it.

It has sometimes been imagined, that the Mosaic and
ante-Mosaic laws upon this subject are still binding upon
Christian communities, and that, therefore, capital pun-
ishment for this crime cannot be done away with. If the
great antiquity of these laws is supposed to prove their
universal obligation, let us go back farther to an adjudi-
cation of divine wisdom in a case much more ancient
than any of them, the case of the first murderer, Cain,

upon whom a mark was set, not that he might be capi-
tally punished, but purposely to prevent such a catastro-
phe, lest men finding him should slay him. Coeval with
the law referred to, and promulgated with quite as many
indications of an intention to render it universally obli-
gatory, is the regulation forbidding animal food to be
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eaten with its juices, in the manner now all
Christian nations, yet no Christian has any scruples about
regarding this as a local and temporary ordinance, al-
though it is one of the few provisions expressly retained
by the Committee of the Apostles when they declared
the Mosaic ritual generally to be abolished. As a part
of the same system, resting upon the same grounds, and
meant for all that we can discover to have the same du-
ration, the law of Moses punished with death a slight in-
fringement of the prescribed rest of the Sabbath, and
authorized also a parent to put to death a disobedient
child. So well satisfied are we all that the change in the
whole condition and fundamental construction of society
has abrogated these provisions of the Jewish law, that
while the whole community acknowledges their divine
origin, a Jew who should carry into effect these precepts
of his religion among us, would be tried, convicted and
executed for the crime of murder—a murder too, which,
if the Mosaic law on this and collateral subjects is still in
force, it was his duty to commit; and from which as a
pious and conscientious professor of his ancient religion,
he could not excuse himself.

Let those who believe that the ante-Mosaic and Mo-
saic law of murder is still in force, recollect what that
law is, and they will be among the first to disclaim it.
It introduced no new principle of action, but merely
for wise reasons growing out of the then existing state
of society, sanctioned the indulgence of private revenge.
The avenger of blood, without judge or jury, upon his
own personal responsibility executed the law. How
would intelligent men receive a proposition to re-enact,
in the present state of civilization, a code so liable to
the grossest abuses ? These laws were framed to meet
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the wants of a rude society, and should cease, as for the
most part they have ceased, with the condition to which
they were suited. In the imperfect organization and
irregular action of the Jewish Government through
most of the period of its independent existence, it was
necessary that the execution of the law against murder
should be lodged in hands where interest and the pas-
sion of revenge would ensure that it should not remain
a dead letter. Such was the situation of the avenger
of blood, his bad passions were allowed full scope in
this instance, for through them only could the violated
majesty of the law be vindicated. Upon the known
and uniform principles of human nature he must have
been a most efficient judge in his own cause, executor
of his own decrees, and swift and indefatigable pursuer
and destroyer of his victim.

The impossibility of any secure perpetual imprison-
ment left those barbarous ages without any eligible sub-
stitute for capital punishments. This , the only valid
plea in excuse of that savage practice, has long been
done away.

We are not Jews, but Christians, and it is worth our
while to enquire how the Christian dispensation has modi-
fied the Jewish law in its bearings on this question.
The Mosaic criminal Code was written in blood, but
the Religion of the Prince of Peace rebuked the vin-
dictive spirit of precepts prescribed for the stubborn
Jews only for the hardness of their hearts, and itself
spoke the language of kindness, mercy and good will to

men. It hath been said to them of old time an eye for
an eye, and a tooth for a tooth, but I say unto you that
ye resist not evil. If any man smite you on one cheek
turn to him the other also. In what stronger terms
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could the sublime mission of the Saviour have been ex-
pressed? It is as if he had said, the fundamental prin-
ciple of the Mosaic criminal code was retaliation and
the spirit of revenge ; I have come to banish from the
hearts of my true followers those inhuman and fiend-like
passions, and to make their absence, their extinction,
the distinguishing characteristic of my new religion.

The security of the public does not demand the exe-
cution of a murderer ; the spectacle of his execution is
an example essentially bad and demoralizing; the notion
of revenge can never enter into Christian legislation.

There are genera] objections to Capital Punishments
which your Committee will barely enumerate without
discussing them.

It is not a severe, but a certain and a speedy pun-
ishment that is most effectual for the prevention of
crime. The Punishment of Death must always be de-
ficient in both these qualities. It will be uncertain
from the great reluctance of jurors, in the present state
of public opinion, to convict upon capital charges, and
also from the probability of pardon after conviction—

humanity will interpose delays.
It inflicts a lasting stigma upon the family of the

criminal, and thus punishes the innocent together with
the guilty.

It is certain that in a vast number of instances, inno-
cent persons have been executed, and their innocence
discovered only when it was too late to repair the evil.
It is probable, if the same laws are perpetuated, that
similar mistakes will occur again, though for fear of
them a very large proportion of the guilty will be allowed
to escape altogether.

A very large and increasing class of the community
3
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totally deny the right of society to take away life.
Whether they are right or wrong in this opinion, it
appears to be honestly entertained. Every capital pun-
ishment is an unnecessary yet painful outrage upon their
moral feelings, and appears to them, neither more nor

less in principle than legalized murder.
While the first great object of punishment, the security

of society is not promoted by it, the only remaining ob-
ject, the reformation of the criminal, is entirely lost sight
of; while he is yet a moral and accountable agent, a

brother of the human family ; and the deeper the degra-
dation into which he has plunged himself, the more de-
sirable is it that a vigorous effort should be made to res-
cue him from the wretchedness of his depravity.

This mode of death has no peculiar terrors, lor it has

suggested the form ol suicide almost unknown to the
ancients, yet the most common in modern times. lor a

shilling, it is braved under the gallows on which the

spectacle is exhibiting. Instead of inspiring fear it has
generated the miserable ambition to die game, which has
led to the cultivation among abandoned and desperate
men of a despicable species of courage, fruitful only in

exploits of villainy.
There is no form of execution free from insuperable

objections. Public executions are on all hands conlessed
to he demoralizing. Private executions are equally, per-

iom their odious and anti-
n the temptations and facili-
peculiar circumstances offer

haps more objectionable,
republican character and fre
ties which they might under
for the most dreadful abuses

other weighty reasons, withFor these and numerous
which it is not necessaiy i
the House, your Committer

rther to occupy the time of
are of opinion, that Capital
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Punishments ought to be abolished within this Common-
wealth, and perpetual imprisonment substituted therefore ;
lor which purpose they report the accompanying bill.

HI which is respectfully submitted.
Per order of the Committee.

ROBERT RANTOUL, Jr,

Chairman.





and Thirty-Five.

AN ACT

To abolish the Punishment of Death.

1 Sec. 1. Be it enacted by ike Senate and House
2 ofRepresentatives, in General Court assembled, and
3 by the authority of the same, That the Punishment
4 of Death be, and the same hereby is, abolished in
5 all cases within the jurisdiction of this Common-
-6 wealth.
1 Sec. 2. Be it further enacted, That all persons
2 hereafter convicted of any crime which is now pun-
-3 ishable with death according to any law of this Com-
-4 monwealth, saving and excepting only the crime of
5 murder, shall be punished by solitary confinement
6 not exceeding one year; and by confinement after
7 the expiration of the said term to hard labor for life.
1 Sec. 3. Be it further enacted., That all persons

2 hereafter convicted of the crime of murder shall be
3 punished therefor by solitary imprisonment for life.

In the Year of our Lord One Thousand Eight Hundred

Comnumtoealtfj of
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Sec. 4. Be it further enacted , That when any

2 person shall hereafter he
3 murder, all contracts of r
4 person so convicted shall
5 changed, or annulled, in

mvicted of the crime ol
tever nature to which the

rty, shall be affected,
the same manner as they

6 severally would have been by the death of the person
7so convicted. The bonds of matrimony between the
8 husband or the wife, as the case may be, and the per
9 son so convicted, shall be dissolved ; the person

10 convicted shall cease to have any title to or interest
and personal, and the same
iosed of, and descend, in all

11 in his own estate, real
12 shall be treated, be dis
13 respects as if his actual death had taken place on
14 the day when he was convicted as aforesaid ; and all
15 power and authority of whatever nature which he
16 might lawfully have or exercise over any other per-
-17 son or persons, shall from and after his conviction as
18 aforesaid, cease and determine as if he were dead.

1 Sec. 5. Be it further enacted, That all acts, and
2 parts of acts, inconsistent with the provisions of this
3 act, be, and the same hereby are repealed.


