
HOUSE No. 47.

The Joint Standing Committee on Claims, to whom was
referred the petition of the inhabitants of the town of
Deerfield, praying remuneration for money paid to the
Treasurer of the Lunatic Hospital, at Worcester, for
the support of Lovina Withered, have considered that
subject, and ask leave to

This petition was presented to the General Court at
the January session in 1835, and was then referred to the
Committee on Claims. That committee reported a re-
solve according to the prayer of the petitioners. The
resolve and petition was recommitted to the same com-
mittee, “ with instructions to enquire and report, whether
the person therein mentioned is or is not a State pauper.”
The committee subsequently reported, and the report was
referred “ to the committee on the accounts of certain
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towns for the support of State paupers.” This select
committee recommended that “ the further consideration
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of this subject be referred to the (then) next session of
the General Court, and in the mean time it be committed
to the Attorney General, with instructions to enquire
therein, and report a statement of facts, with his opinion,
to the legislature.”

The reference to the Attorney General, with instruc-
tions. as recommended bv the select committee, was
made, and the Attorney General, in September last, at
the second session of the General Court, in 1835. in obe-
dience to the order aforesaid, made an elaborate report of
his doings therein and opinions thereupon, accompanied
with copies from the records of the public offices in the
county of Franklin, the several depositions furnished him
by the petitioners, and the other depositions procured by
his directions, a copy of the interrogatories by him pro-
pounded to the deponents, a copy of a contract made for
the support of paupers by the town of Deerfield, and
three letters addressed to him by a committee of the
town of Deerfield during the progress of the enquiry, all
which documents were printed by order of the House of
Representatives, and is printed document No. 2 of the
House (second session) in 1835.

This report ol the Attorney General at the second ses-
sion ol the legislature in 1835, was referred to a select
committee, consisting ot Messrs. Festus Foster, Holmes
Sprague, and Jedediah Marcy. This last named com-
mittee were ot the opinion that a further enquiry should
be made into the facts of the case, and accordingly re-
commended the adoption of an order, that a committee of
three be raised to repair to the town of Deerfield, and
examine the town records and witnesses, and collect all
facts and circumstances having a bearing upon the legal
settlement of Lovina, and report as early as may be to
the (then) next legislature.
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This report and order were read and laid on the table,
and were there suffered to remain, and no action was had
thereupon.

Your committee think it unnecessary to recapitulate
the facts detailed in the reports of former committees,
and in the report of the Attorney General, as the impor-
tant facts are contained in the report of the Attorney
General, the printed copies of which can be easily ob-
tained for reference.

The committee do not suppose that they are called
upon to inquire, whether the Commonwealth can be ad-
vised to reclaim any of the money heretofore paid for the
support of Lovina Withered or her children. The case
presented to them is a claim made by the town of Deer-
field upon the State, not a claim of the State upon the
town of Deerfield.

Was Lovina Withered a pauper at the time the expen-
ses were incurred which the petitioners pray may be re-
imbursed to them ?

If she was a pauper at that time, had she acquired a
legal settlement in the town of Deerfield ? In other
words, was she a pauper chargeable to that town or to
the State ?

These appear to the committee to be the only ques-
tions submitted for their consideration.

The committee approach the consideration of this sub-
ject with much diffidence, for if it were not intrinsically
important, it has acquired importance from the manner in
which it has been treated.

The State have paid the town of Deerfield more than
one thousand dollars for the support of Lovina Withered ;

a further sum has been paid the county of Franklin for
her support when in the house of correction—and the fu-
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ture support of this woman, and the legal settlement of
her descendants, are involved in the decision of the ques-
tions above proposed.

The case certainly merits the grave consideration of the
legislature; and in rigidly adhering to the laws, they
should do Justice to the petitioners and the State.

The committee would have prelcrred to simply report
the facts, the documentary evidence in the case, and the
opinion of the Attorney General, but believe that they
are required to submit the opinions by them entertained
upon this subject, after having maturely considered it.

It appears that the husband of the alleged pauper did
not gain a legal settlement in this State, and that he died
on the 28th Nov. 1817, in Deerfield, where he resided.
His wife, the alleged pauper, therefore, could derive no
settlement from him. If she gained a settlement at all
in this State, she obtained it in her own right, in the town
of Deerfield, under the fourth mode of the statute of
1793, chap. 34, sec. 2, which provides that “ any person
of twenty-one years of age, being a citizen of this or any
of the United Slates, having an estate of inheritance or
freehold in the town or district where he dwells, and has
his home, of the clear yearly income of three pounds, and
taking the rents and profits thereof three years successive-
ly, whether he lives thereupon or not, shall thereby gain
a settlement therein.”

It appears that her husband died leaving a will, which
was allowed, and real and personal estate.

It appears that he bequeathed to his wife all his house-
hold furniture and indoor moveables, and the remainder of
his estate, real, personal or mixed, of what kind or nature

soever, after payment of his debts, he devised and be-
queathed to his children, to be equally divided between
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them, when they should arrive at twenty-one years of
age. He devised and bequeathed to his wife, the use
and improvement of all his estate during the minority of
his children, for the use of her own and his children’s
maintenance, and also the improvement of one third of'
his estate during her natural life.

It appears that dower was assigned and set off to her
in her husband’s real estate, on 24th Sept. 1819. It ap-
pears that she was tenant in possession, as well as devisee,
of the whole farm under the will of the deceased. It
appears that she took the rent and profits of an estate in
freehold, her dower in the town of Deerfield, where she
dwelt and had her home three years successively before
the repeal of the clause of the statute of 1793 above re-
cited : and that the period of her residence was, there-
fore, sufficiently long to acquire a settlement there—and
although it appears that the town of Deerfield did within
that time afford her some aid or assistance, yet it appears
that she had a guardian, and that her guardian settled art
account on 14th August, 1820, in which he admits assets
to the value of one hundred and forty-one dollars and one
cent, and after paying debts, &c. acknowledges a balance
in his possession, for her use, of fifty-four dollars and fifty
cents, in addition to her dower ; and that this sum is
more in amount to support her for the then remainder of
the unexpired term of three years, than the sum allowed
by the State for the same length of time, so that such as-
sistance could not be considered in the light of relief af-
forded to one poor and in need, which would prevent her
gaining a settlement in the town of Deerfield.

It is said that her estate in dower did not commence,
in contemplation of law, until it was assigned ; and that
the commencement must have been before 21st February,
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1819, or there would not be three full years under the
operation of the statute of 1793.

The committee are of opinion, that it did commence
at the decease of her husband, and in the words of
the Attorney General “ although it has been decided
that a wddow' having a right ot dower cannot lawfully
enter, until an assignment be made by the heir or other
tenant in the course of legal proceedings, yet where, as
in this case, she was tenant in possession and devisee of
the whole farm under the will of the deceased, the sub-
sequent proceedings (viz. : the assignment of dower on
24th September, 1819,) may w7 ell be considered as hav-
ing relation back to that time, and an essential difference
appears to exist in the case decided, and the one now un-
der consideration.”

Was the clear yearly income of the dower ten dollars?
The u exact amount of the clear yearly income does not
very clearly appear.” Mr. DeWolf, the guardian, says,
“ after the house was repaired, and fences separating the
dower w'ere erected, lie estimated the income at twelve
dollars,” and in a second deposition admits that he paid
that sum as rent.

At the time Lovina possessed the whole farm, as she
did before any part was sold for the payment of debts,
Mr. DeWolf returned the income of the whole, in his
probate account, at $34 35, subject to a deduction of
$9 28 for gathering in the crop; but this could not in-
clude any thing for house rent.

The committee are satisfied, as was the Attorney Gen-
eral, “that the gross and yearly income of the dower for
the three years next after the decease of Runey Wither-
ed, husband of the alleged pauper, was above ten dol-
lars.”
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The fact is clearly established, that the actual receipt
for rent of dower was twelve dollars per annum, for seven
successive years. But it is said, that from this income or
rent, deductions should be made for fences, repairs of
fences, or charges incident to the estate. The committee
think that there should be no deduction talked of, and
should not be considered, unless some deduction or
charges for fences or other incidental expenses, were
made or incurred in fact; that it is not incumbent for the
State to raise doubts, or settle doubts when raised, con-
cerning any deductions made, or to be made, from the
gross receipts. The town of Deerfield must make out
their case, or they fail to support their claim. The State
have proved a residence sufficiently long, and have proved
that the alleged pauper had an estate of freehold in the
town of Deerfield, where she dwelt, of the yearly income
of more than ten dollars : and that she took the rents and
profits thereof more than three years successively ; and it
is to be presumed that this was a clear yearly income ;

indeed, it is proved to the satisfaction of your committee,
that the income was a dear income of more than ten dol-
lars yearly for more than three successive years. The
town of Deerfield have not offered any evidence of re-
pairs of fences or other expenses that were deducted from
the gross receipts of rents, or that should have been de-
ducted. 'Fhe Attorney General has taken great pains to
learn if any thing was deducted for such purposes; but it,
does not appear from any source that any deduction was
made, and your committee believe that proof would have
been found and adduced, had
in fact.

any deductions been made

But your committee think
not a pauper, and therefore

that Lovina Withered was
the claim preferred by the
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town of Deerfield should not be allowed ; and that even
at this time she is not a pauper. She had property then,
and still has property of some value.

They believe that no person can be considered a pau-
per, within the meaning of our poor laws, so long as he
or she has property, relatives of ability to afford the ne-
cessary support, or so long as such person does actually
support himself or herself. A person may be poor, and
yet not be a pauper. There are very many laborers, me-
chanics, merchants, and professional men, who have no
property, but who by their mental or physical energy
support themselves. Such are not paupers. Still less,
then, can any be comprehended within that class, who
have a freehold estate, which yields a clear yearly income
of more than ten dollars per annum.

The law provides the amount of property a person
must have to enable him to acquire a settlement—but is
silent upon the amount of property a person can hold and
stili be a pauper. In fine, common sense seems to dic-
tate that none ought to be a public charge until the prop-
erty of which they are possessed has been exhausted.
And that the amount of property one has cannot be a cri-
terion by which to judge whether the State are to furnish
support, or to withhold it, is manifest from the fact, that
one person may be worth or possessed of property of the
value of one hundred dollars to day, and another of prop-
erty of the value of one thousand dollars, both are liable
to be deprived of their all, by some unexpected calamity,
and may be instantaneously reduced from competency,
and perhaps from affluence to pauperism, and one as well
as the other, though the same fate is not so probable to

happen to one as the other.
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The question has been asked by the former commit-
tees, by the attorney general, and by your committee,
how the town of Deerfield can consider Lovina Withered
a pauper, while she retains her dower ? They have been
answered that sire is a lunatic—cannot convey her prop-
erty—no guardian has been appointed since she became a
pauper—and that the duty of taking guardianship, and
disposing of the property is an omitted case in the stat-
utes.

The committee think that the town of Deerfield might
at least have applied to the Legislature for power to
make this dower available so far as it would go for her
support, or have informed them that she had such prop-
erty, particularly as for a number of years they have asked
them to pay for her support. They are unable to give a
satisfactory reason for the little concern the town of
Deerfield have manifested in this matter of dower. It
appears that she was entitled to dower in 1817, that she
has been entitled to it ever since, and still owns it—that
the town of Deerfield have had the full knowledge of
these facts during this whole period of time. And yet
they say they have not improved it, have received noth-
ing on account of it, have made no effort to sell it for her
support, and it appears that her name has been placed
upon the roll of State paupers for a number of years,
and that they have received the sum allowed by the State
for her support. And they now ask for reimbursement
for her expenses in the lunatic assylum, and at the same
time she is possessed of property probably of sufficient
value to pay the same sum.

It is the opinion of your committee, that Lovina has
property which ought to be applied to her support, that
she is not at present a pauper, chargeable either to the

>
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town of Deerfield or to the State ; that if the said town
suffer Irom this decision, the fault is their own ; that it
was the duty of the proper officers of the town, both as
regards the interests of the town and the Commonwealth,
to have taken some measures to make the dower conduce
to the support of the alleged pauper, so far as it might—
and that if there existed no power in them, or within their
control, to effect this end ; if this is an omitted case in
the statutes, that they should have applied for legislative
aid. Who has improved this dower for many years past?
The lunatic could not. There is a mystery involved in
this matter, which is inexplicable to your committee, and
is not explained by the petitioners, except as before stated.

It has been strongly urged that a lunatic cannot gain
a settlement.

It will be borne in mind, that her husband died in Nov.
1817. That her guardian, and the administrator de bonis
non on the estate of her husband, first had knowledge of
her lunacy in April, 1819.

Your committee think the opinion of the Attorney
General on this point to be sound, which follows :

“ It has not been decided that an insane person, by vir-
tue of his estate, may not gain a settlement, and it has
been adjudged that incipient insanity does not incapaci-
tate one from gaining a settlement.”

“ When the settlement to be obtained depends on some
act of the mind, it must be indicated by a person of suffi-
ciently sound mind at the time to be capable of decision;
but after this decision is made by a person competent at
the time to make it, the subsequent misfortune of mental
alienation would no more defeat it, than it would the last
will and testament of a person who, at the time he exe-



111836. HOUSE—No. 47.

cuted it, was of sound disposing mind and memory. If
the time in the statute ever begins to run, like the statute
of limitations, it cannot be stopped.”

It is urged that as the town of Deerfield have for many
years received pay from the State for her support, and as
the state have suffered her name to be enrolled among the
list of state paupers, that the state have acknowledged
her to be a state pauper, and that they cannot now deny
it—are precluded from the inquiry whether she was and
is a State pauper or not.

Your committee cannot see the reason, nor admit the
justice, of this position. They suppose that errors, when
discovered, are always to be rectified, let the State or an
individual be the party interested ; that it is not rational
nor just that the State, an individual, or a corporation,
should be obliged to continue to do wrong, because they
have once or many times done wrong : nor because they
have, by inadvertence, ignorance, or imposition, paid mon-
ey that they did not owe, that they should be obliged to
pay other sums of money that they do not owe. They
would ask how this rule would apply reversed ? Would
not the town of Deerfield feel injured—would they not
complain of injustice, had they, for many years, support-
ed the alleged pauper, under the apprehension that she
had gained a settlement in that town, and upon satisfac-
tory proof that she had not gained such a settlement, the
State should say to that town, “ you have admitted she
had a settlement once—you are by that act forever de-
barred from denying it.”

In the judgment of your committee, this case differs
entirely from that of the city of Boston, in whose behalf
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a resolve passed on the Bth April, 1835. In that
case, the city of Boston prayed for reimbursement of ac-
counts against the city, for expenses incurred at the Lu-
natic Asylum, at Worcester, in behalf of various insane
persons sent there from the said city, which accrued
wholly for the care and support of persons who were
known and admitted to be State paupers.

Your committee, for the reasons above assigned, are
unanimous in the opinion, that the prayer of the petition-
ers should not be granted : and recommend that the in-
habitants of the town of Deerfield be permitted to with-
draw their petition.

JOHN J. CLARKE

House of Representatives, March 15, 1836.

order of the Committee,


