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COMMUNICATION

IN ANSWER TO

HENRY CHAPMAN, ESQ. MEMBER OF THE H. OF REPS.

FROM

CHARLES P. CURTIS, ESQ.



House of Representatives, Feb. 3, 1837.

Mr. Chapman, of Greenfield, submits the following
order, viz.:

Ordered, that the Committee on the Judiciary inquire
into the expediency of creating a new judge of the su-

preme court, or of enlarging the jurisdiction of the Court
of Common Pleas.

€cmwonUjcaltJ) of fHassficljttstUs.



Henry Chapman, Eso.
Member of the House of Representatives.

Dear Sir,
You asked me if I had experienced any inconvenience

in my business from the delay of the law—or rather, the
administration of it, and what was the cause of such de-
lay;—l reply without hesitation, that I have experienced
great inconvenience, and my chants have suffered great
loss and injury from the delay of Judgment in our Supreme
Judicial Court, and the principal cause of it is, the inade-
quacy of the number of the judges to perform the duties
with which they have been loaded.

In this county (Suffolk) the supreme court sits but
once in a year for the trial of jury causes, commencing in
November, and continuing some eighty or ninety days.
There are, generally, on both dockets, old and new, from
two hundred to two hundred and twenty actions to be
tried, but it rarely happens that the court is able, com-
mencing early and sitting late, to try more than fifty or
sixty jury issues;—thus there is always a considerable
number which of necessity are postponed to the next
November term ; this at once adds twelve months to their
duration.

If any questions of law arise at the trial, they are to
be argued at the March term following the verdict, if the
court have time to hear them, but the arrangement of the

' O

circuits is such, that the court can sit only about five
weeks, before two of the judges are obliged to go off, and
this breaks up the law court for want of a legal quorum.
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there being then only two judges left. Supposing the
court to sit thirty working days, and to hear two causes
argued each day, (which is more than the average,) a
considerable number will be left unheard, for the next
law court, which thus commences its session in arrears.
Consequently, it not unfrequently happens that an action
commenced in the spring or summer of one year—for ex-
ample, 1833, entered in the supreme court in the winter
of the same year, cannot be brought to trial before a jury
till the winter of 1834, and the questions of law in it can-
not be argued till March, 1835, or March, 1836,according
to its position on the docket ; and even then, if the ques-
tions are difficult, it may be that the court will be obliged
to postpone their decision for want of time, and the opin-
ion may not be pronounced till March, 1837. There are
causes now standing in this predicament on our docket.
If by the decision of the court, the verdict is set aside, or
a non-suit or default taken off and a trial ordered, nearly
the same delays must be submitted to;—the jury-trial
cannot be had till the next November term, and any new
questions of law which the new state of facts may pre-
sent, will be argued in March, 1838 ; thus, a suit may,
and indeed often does, last from two to live years, with-
out any fault on the part of the client, counsel or court.

In the mean time, if property has been attached, it is
locked up or wasting, or perhaps it has been receipted
for, and the receiptors have failed ;—or if bail was taken,
the principal may have died, or the sureties are deceased
or insolvent, and costs are accumulating;—and the poor
plantiff is suffering the miseries of “ hope deferred, which
maketh the heart sick,” and perhaps of insolvency, caused
by the want of the funds which an earlier decision of his
cause would have given him, in season to save him and
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his family from mortification and ruin. Another casualty,
to which both plaintiffs and defendants are subjected by
these delays, is the loss of proof bij the decease or depar-
ture of witnesses.

The Legislature, for some years, have been adding to

the duties of the judges without adding to their number,
till at last it has come to this point;—either the Common-
wealth must pay the expense of the salary of another
judge, an expense which no one citizen of the Common-
wealth ivill be sensible of, or the suitors, (and almost
every citizen, rich as well as poor, has occasion to be a
suitor at one time or another, to vindicate or defend his
person, his character, or his property,) must annually lose
in interest of money, depreciation of property, costs of
court and lawyers fees, ten times, yes, twenty times, and
perhaps I might say, thirty times as much as the salary of
one of the judges of the supreme court;—I think it no
exaggeration to say, that twenty times as much as the
salary of one judge is lost and wasted every year in this
Commonwealth, by the delay of judgment, inevitable by
reason of the excess of labor devolved on the court, beyond
the powers of four men to perform. Never were men
more diligent than those officers are, to my certain knowl-
edge,—to the certain knowledge of yourself, Sir, and of
everyother lawyer in the Commonwealth—but they cannot
perform impossibilities;—■why, the mere addition of the
chancery jurisdiction, which has grown up within the last
fifteen years, is sufficient to give employment for all the
time of any one man, however diligent and skilful he
may be !

A statute, lately passed, has added another to the list
of the judges’ duties, namely, the examination of candi-
dates for admission to practice law;—the valuable time
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of these officers—time which is the property of the numer-
ous suitors in the court, and on the employment of which,
millions of property are depending,—is to be used up
in examining; candidates who think three years an un-
reasonable period for the of the law, and w'ho per-

mit of the time to theirhaps have not devoted one
profession, that a skilful me iaide requries from his ap
prentices. As if a science vs uch has engaged the whole

it men in ail ages, could belives and minds of the greatt

learned by a young man in less time than he could learn
to make a shoe or a hat, to build a house or a ship

Another and wide field for the e loyment of the time
of the supreme court ed bv the Legisla-

ture, in granting to culprits the of appealing from
the common pleas and municipal c rts in convictions for
libel, nuisance and con y, and for crimes punishable by

imprisonment for five year conviction takes place in

the municipal court, in this city, i the year,
say in April or May term. The circumstances are compli-
cated and the witnesses are numerous. By claiming an ap-

peal to the supreme in November following, the culprit
suspends his removal to the state prison and to hard labor;te

he has all the chance wising from the death, ab-
sence or forgetfulness e tesses, or the disagreementof
the jurors ; and he ha ew evidence
to supply the defi trial;
he has ascertained trial exactly where the shoe
pinched! When w comes to be
known and underst zens, the

dockets of the supre
from this source.

One of the numerous evils arising from this excess of
duties is, that the judges have not sufficient time to pre-

e additions
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pare their reports of causes tried before them, for the in-
formation of the full court, and this duty is, of necessity,
often thrown upon the attorneys ; it is frequently a work
of great delicacy to settle the report of the case correctly
and which no one can do :
taken proper minutes of th
his duty to do this, hut th

well as the judge, if he has
evidence ; the law makes it
law has assigned so many

other duties to him beside, that he must perforce omit
some of them, and this is one which may he most easily
devolved upon others.

Another and a great evil from the same general cause,
is the delay in the publication of the Reports of Decisions
of the Court. 1 have now before me the Decisions of
the English Courts of King’s Bench, and Common Pleas,
down to 1836, and later volumes are on shipboard; and
the New York Reports down to 1833 and 1836, while
out Reports only come down to October 1833.

Is it not an opprobrium, that our Reports of adjudged
cases are three years in arrears, and that a suitor who
has a debt to collect, or a just claim to a piece of land,
cannot hope to obtain the fruits of his suit in less than
two or three years if his adversary disputes his claim?

There are several remedies for the evils to the communi-
ty arising from these delays in the administration of law;
the first and principal one is to add another judge to the
bench of the Supreme Court. I have said that the chan-
cery jurisdiction of the court as now established, is enough
to employ the time of any on&first rate judge. As there
is no power to create a chancellor, suppose the judges of
the Supreme Court were authorized, in the distribution
of their duties among themselves, to designate one of
their number, who shall, in the first instance hear and
determine all the chancery suits in the Commonwealth,
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saving to the suitors the right of appealing from his deci-
sion to the full bench ; in a short time this judge would
become acquainted familiarly with the forms and princi-
ples of that branch of the law, which is a science by
itself, and appeals from his decisions would be few. Now
owing to the peculiar organization of the court, a chance-
ry suit bids fair to be as interminable as they are said to
be in England. If I had time, and it would not wear
the appearance of egotism, I could strikingly illustrate
these positions from cases arising in my own practice.
(Note.)

But even the appointment of another judge will not
give the community all the relief they need, unless the
court of common pleas can be made more effective in the
jinal disposition of causes. I have no means of verifying
the fact, but I am informed by one whom I may confide
in, that the court of common pleas does not sit more than
one fourth of the number of days that the supreme court
is in session. Now, why is this?—the judges of the
common pleas are (or ought to be, for owing to the sys-
tem of not making circuits, 1 have no professional ac-

quaintance with any but the chief justice,) as competent
to try and determine a large class of cases as the supreme
court is. By enlarging their jurisdiction to three hun-
dred or five hundred dollars, and taking away the mis-
chievous right of appeal on matter of fact in criminal
causes, that court might afford great relief to the dockets
of the supreme court. I think, too, it would be an im-
provement in the working of the common pleas court, to

require the judges to exchange their circuits, as the judges
of the supreme court do, instead of remaining constantly
confined to one district. The additional expense of trav*
el ling from place to place ought to be borne by the State,
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of course; the community would get more than their
money’s worth, in the superior acquirements and infor-
mation of those officers, and in the means the whole
people would have of judging of their qualifications.

I have thus endeavored to comply with your request of
information inspecting the state of the law in Suffolk
county. How it is in other counties I know not, but this
fact I will add, that two weeks of this month (January)
have been taken from our jury term, and devoted to the
hearing and decision of Middlesex cases, which could not
be argued at the law term in that county; and the court,
after pronouncing a large number of opinions, adjourned,
leaving as many more unheard.

This letter has grown to much greater length than I
designed, but the subject is one of deep importance to the
citizens of the Commonwealth, and it cannot be com-
prised in a small compass. It is very far from being ex-
hausted—it has only been skimmed lightly, by what 1
have said. I hope the public will be enlighted by the
discussion of this subject, as to the true causes of the de-
lay in the administration of the law, from which so much
injury is sustained by suitors.

I am, respectfully, &c.
CHARLES P. CURTIS.

Boston, Jan. 24, 1837.

Note. The remarks of the late Chief Justice Parker are appropri-
ate to this subject; see 7 Pickering’s Reports, 867.—“ It is one of the
most obvious disadvantages of the present mode of administering the
power (of a court of equity) that those who are charged with it are,
by incessant engagements in the ordinary course of their functions,
rendered in a measure disqualified for the exercise of duties, which, to
be well discharged, require the undivided application of a single
mind.”

2




